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COMMENTARIA  ET 


C^OTIDIANAE  PRAXI 


FaEQVENTISSIMA  ET 

D£CIS1VA«  VCX^ 

Ad  TmlHm  D.  de  ccndincmltu    demonllfdthnitw,  cdufts 

modis  tomn  qh.:  in  tcfiamento  rclmqHhniHr. 

In  quibus  non  folum  ca ,  quarinpunfto  lurisad  multorum  iurium  fubtilcm 
intellc(^in  ,  vcrum  ctiam  ad  pra(^cam  quotidianain  cx  diucrforuni  Sc- 
natuum  Dccifionibuspcrmulta  tradantufj  &  Dccifa  rcfcruntur,  omni- 
bus  tam  publicis  Iiitcrpre^ibus  ^uam  Senatoribus  &  Aduocatis  valdc  vti- 

Iia&  ncccnarin. 

Difputant  urmultaiconftitutionbs ,  ac  RcgizPragmaticac  huius  PrincipatuS 
Cataloniac  tum  &  multac  lcges  Pariitarum,  Tauri,  &  nouac  Recopilatioilit 
Re^i  CaAellae  <iedanttitilr^  earumobfcruatio  ^uoadHegiiiinClfteUf 
rew 


VmnnfkMt  pikUi^  /gaMi  hmfrm^tmmwfifrmm  M/p» 
Opm  Muum  rurfimo  ftudio  &  Authoris  labore  eongcftumi  rclatia  lce«I!atts 


COLOSJ%^  jiS,LOBROGFMi 

AV  y  D   P  H  I  L  I  P  P  Y  M.  A L  B  £  R  T. 
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ADMODVM,  1J.LVSTRI  DOMINO 


LBA^ET  VALL5ECA 


MICAELI  DE  S  A 

•  '  REGii  sv  i^kt:  M 

tus  Pr«fidi,hoc  Wcue  volumcn  facrat 
jn  grau  ^oixpi      rnuui  mo- 
ninleritum. 

V  R  E  optimo ,  ( admodum  Illuftris  vir,) 
Homcrus  Ncftcrcm  laudaf  ,c]Uod  cxtera- 
rum  gcnriuin  lura  &  ingcnia  ncrit,ncc 
iniuria  fummis  encomiis  cxtollicVlyflem> 
(juod  prudcntilfime  fircnum  infultatium 
cantuselufcritVerum  corum  prudensil- 
Jagrauitas,  ncdifcrtapcriculi  cuadcndi  induftriacumtua 
admirabili  gubcrnandipcntia,  ac  cruditione  nullomodo 
eftcompcncnda.Nam  te  lura  Iiumana  &diuina  condcco- 
rant,mciuut  improbi,diIigunt  probi,ac  dcmum  ©mncs-vno 
orc fatcntur,  te  non  minus  laudisgcncri tuoattu/ifIc,quam 
prius  ab  illo  accepcris.  Quare  cum  tibi  vni,c]uod  amicorum 
officiis,&:parenL um  mentisdcbctur,deberemcid  ingcnuc 
fatcar,(mihi  cnmi  Auftor  &  Patronus  fuifti  ad  dodoris  gra- 
dum,  ad  macrimonium,  atque  ad  alia  plurima  dignitats  & 
glonxornamentp.^Iiosprimosingcnij  meifoetus,  paitufque 
tibi  facrandos  decrcui,vt  ficut  in  rcliquo  mihi  fempcr  adcC- 
lenonrccufafti,  itatuorum  fcmpcr  meir.on  bcncficiorum- 
fjue.e  non  dubires.  Hos fufcipc  tanquam ex culn  a  tc ingc- 
nij prim  cias,omnia  cn  mmca,tua  (unt.Quod fiin cis  aliqua^' 
paululu.i;  duriora,&:  accrbicra  vifa  - ucrint,  prrcor,  vt  illa 
tuj,quafJcs,bcneuolcn:ia  L  graujtace  luftcnics.  Mcliora^-... 
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EPISTOLA. 
cnimforcfpcro,quxcleinccps  fcribam.  Namvt  argutcLu- 
ciusAccius  lcdis  fuis  tra^cdiis  M.  Pacuuiodixir,  rcfercntc 
Gcllio ,  cjuod  in  pomis  cft>itidcm  cflc  aiunt  in  ingcniis ,  qux 
dura  &  accrba  nafcuntur ,  poll  fiunt  mitia  &  iucunda :  fcd 
Guxgignuntur  ftatim  victa  &  mollia  ,  atquc  in  pr  ncipio 
funt  viuida,non  matura  mox fiunt  (cd  putria.  Valc,&  Nc- 
ftorcos  D.O.M.  tibi  fic  tribuat  annos  vtVlyflcos  impartitur 
mumphos.E  domo  noftra  Idibus  Noucmbris  1614. 

D.ACACIVS  ANTONIVS 
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CANDIDO  LECTQRL 


V  G  il  A  c  I  s  s  I M I  quondamPaleftritffyCandide] 
viribu$,ac  vafto  corDore  tam  fiirttter  acconftanter  (kpe  tn 
agone  certanint,vt  fui  geoeri8,nominii,ac  virtutis  famaad^ 
pofteros  vfquetraduda,  inaeuumduratura  cHe  videatur. 
Hos  enim  com^jbndant  Comici,  cxtollunt  Epici^celebrant 

 Hi£loriograplu,vniucrra  poftcritas  admiratur.  Hinc  notti- 

lus  Fntellum  grauibus  fiiis  cafflibus  viftorem;  hinc  Daretem  audacem  pro- 
cambcntein  lcgimus,hinc  HerciilcmCyclopum  turmas,ac  giganteas  aciesdc- 
uaftdteni:  hinc  ilcniijuc  Pohdaniantcaifcrocirfimos  koncs,  &  mugicntcstau- 
rosincrmein  cdomatcmjpra;cipitcmquc  curruin,cquis  nnpotcntibus  adtum, 
cohibentcn  ;  quibus  tantumfauit  aurcum  illud  vctu^atis  fcculum,  vt  eorum 
iiufla  marmorcis  arcifquc  ftatuts  ,  fubfcriptis  eorum  nominibuscumulatiffi- 
mc  ilKiftrarit.Nec  mirumrpracclara  cnim  iili  gcflcrunt,fcd  cum  aliis  commu- 
niaanimantibus.fortitudinis  quidem  maxima  pixbuerunt  documentajfed  ab 
illuAriumvirorumconuentumuItumvideotitr  abhorrai0e«  QuisenimDOii 
videat,animnm  inpaleftrafipientia&excultmn  iDfinitisrpatiisQt]^iUas& 
lurnias  pugillum  excellere,acuiperare'ld  probe  Pythagoras  nouit,veriflimas 
filendi  ^  PUloibplu«  culbor.M  Plato  lapientifiimus  edocutt » id  Ariftoteles 
«temis  con(ignantt  nMWiimi»)tis,idpranDHitifliott  qi^^^  PhilofopKi  praedi* 
carunt:aU)  enim  in  lc^bus  adluia«di|ai|m*Uifermandw  condendis  diligenrt; 
ll^me  infudarunt:  alij  maiorum  iuorum  jrmuli  eifdcm  exponcndis,  acintei^- 
prctandis  fuam  i  iiniu  in.ininnint  fjpiiiiilf aiillli^lirtfliii»  ii  hir nr  commu- 
nium  iegum  voluftidl^flullrarunt,vt  ftoas  illas  Platonicas,lyccaquc  Athcna- 
rum,ac  Spartana:  vrbis  fcueriffimos  ciucs  dodrina  vicerint,  grauitate  obfcu- 
rauerint,prudcntia  fuperarint.Quotics  enimcorum  monumenta  volutamus, 
corum(]ue  nomina  non  in  calcc  fed  in  frontc  deprehendimus,  au^orcm  li» 
bris,&  volumina  au6tori  famulari  intuemur.  Siccnnn  ait  Martyr  illc  incly- 
tus  Cyprianus,qui  tcftcHieronymo  diu  politicas  &Impcratoriaslcges  intcr- 
prctatus  eft  mirabili  verborum  facundia,  in  capitc  libri  fui  quifquc  auAorcm 
le  pofiiitivt  &  ftylus  audori,&  ftylo  audQif^fiidMida;etur,&audoritate  vhrln- 
ieca  communis  gloriamonirrtur*  Hoc  vironim  lltuftrium  pnedara  merue* 
nmt  ineeniai  &  per  hssc  viuaz  eorum  fima*  6c  gloria  mdeiebilis  perreucrat;» 
Quod  £fimitfs>ac  tam  varias  palcftras  ctiain  fipicnriflc  vidit  oibis  tcnrarunH 
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ADLECTOREM.  ^ 
plancillafj  <juas  C^rifti^'^^  pictas  cruiiiiiit,  ac  cjuas  ficra  noflra  Religio ab o»^ 
mnifoECcpurg3tasroIiH.UHt,  iiuer  cxtcras  obrinct  pnncipatum.His  cgoad- 
diiftiiri.nus ,  ctfi  clotjucntia  &  ingcnio  niaionbas  oninuio  iinpar  ,  tanicn  11- 
los  aliquantuluni  ifiiirari  ab  incunabulis  in  votis  habui.  C^aproptcr  cuni  cx 
noftravrbc  florcntilTinia  Salmantica:  appuliiTcni  ad  lurifia  ucictiani  cdifccn- 
dain,intcgruin  ibi  cxcgi  huiiis  facultatis  curikulu.n:polUa  Ofcain  in  Arago- 
niavrbcm  cclcbrcm  pcrrcxi.qaotemporc  agcbacurdenouu  pr^ficicndo  iu- 
ris  iotcrprccc^rogatus  a  plcrifque  mcx  vrbis»patrixac  natioais»  vt  cu  aliis  il- 
lius  regni  de  obtinenda  daife  contendereni,anniu;  ventum  cft  de  more  ad  «- : 
gonemiCon{emimusmanus,pugnattimus  ingcnio>mcntc  prxliati  (umutvnus^ 
cumduobtt8,eitemus  cnm  <x>mefticis  ac  ciuibus  palsftram  illam  litterariam^ 
adire  non  cmbui«FauitDeus  meis  conatibus^ficnouus  in  dicendo^  dixi,vc  ilU 
ratum  babucrint,  (i  (imul  ambo  contcndcrcnt ,  mc  thcatro  iUi  prcfcd^^i^ 
acprocrcatumintcrprctcm:deftitit  vnusjvt  Scholafticoroni  fuflragiis  dc  mo- 
rc,quibus  afficicndi  duo  crant,vnus  afficcreturrfic  dimicatum  cft,nc  rcs  iudi^*' 
cata,vtaducrfarius  ille  vnus(i]ui  mihi  in  pugna  cx  duobus  rct^abat)mc  vnico. 
calculo  aut  fuHFi  agio  fupcraucrit,  iurcnc  an  iniuria  probauit  cucntus.Gubcr- 
natorcs  (.nini,  c]uos  vulgo  Affignidos  vocant ,  pcncs  cjuos  dc  Pontificiisin- 
dultis  Regiocjuctltploniatccura  tota  vmucidcuis  Ofccr.fis  (••a  cfl:,!l:a:  crunt 
nouam  crigcrc  cladLin,cui  inc  prxficcrcnt  a?(]uali  l>ipcnJio,CMi  nicquo  tcm- 
porc  vcllcm  pra?fcccruntlntcrprctem.  Noua  crgoclalfiSjacnouus  Interprcs;  ^ 
nouam  matcriam  iure  fuo  pollularc  viucbatur.Signatus  mihi  in  matcriam  cR, 
titulus/,<iff  condUmithti^' demonihr^ukHibm  CMtJtj  ^ mo^ta  eorumjua  vi  r^-^^, 
Ji^me^toreHrt^HHHtnr,  Hunc  pro  vtribus  cxpofiii  initio  mc^i^e^^Pi&^ll^^ 
num> viz  pubertati^ annos  ingre(lus ,  non  enim  pcregeramdecimfononiun 
annum  cum  hoc  onus  &  honor  mihi  ferme  i|^cu»inanti  iiluxit*  Cucurri^certa'- 
ui«confeci;Barcinonem  redij»in  caufis^i;9gi9K&diu  multumaue  me  cxercui» 

^-«^curaui  4)ttod tunc nonfinelabore put^D^  expofin^priuato  ftudio  polirc  nc  !i- 
marcne  in  poftcrum  cum  in  luccm  cmiffum  cHct  fcobinas  tequircrct.  Jihid. 

>iiaiic«ibio|Rro  ^  Le£^or  bencuoie,  quod  yt  bcnigna  fronce  fu/cipias  ,^duo  te; 
roonitum  volotaltcrum  eft^vtne  illud,qup4|tocuum  f  it  opus,afpcmcris:parua:^ 

.  cnim  fxpc  antcccllunt  magnis »  quod  fa^^|ni|feo  iUo  dido  praEftanciffimc 
|pnimendauit  Pytha^oras,  •  .  '  ^V.    J^-r.-.  ' 

DifficCe  cniiij,  ait  i  ullius,cit  iii  i^hiiofophia  pauca  eflc'  «r^ota  cuinon  fint 
plcraetiic  a.it  omnia:namnccpauca  nifi  e  multis  digi  pofllint,  ne^jc  qui  pau- 
capcrccpcrit^noH  idemreliquaeodemftudioprorequetur.  Alterameft^vc 
i^^prima  h«c  vi^iliarum  proftracmata  quo  animo  tibi  oflero  »  vdis  accepta  ha- 
Dcrc:  quod  fifecerts,noua&  maiora  tcmporis  decurfu,  aufpicc  Chriib  lefil 
In  luccin promere  dUig^ntcr  curabo.  Valc*  Barcinone  v.ldusNouembris 
i  14.  '   ■  '■•^'^^^ 

D.ACACIVS  ANTONIVS 
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Ad 


Digitized  bv  Gopgle 


Ad  Au&oxcm  opcr  is  Anagramiiu  Hlcrony  nil  Vitalij 

Societatis  Icfu.  imm 


^cscius  Antonim  de  RifoU^ 
Artes  diuinus  Apollo  canic 

Ohfmii  lucem  fr^bes  cum  rebus^ACMci, 

Wud  hdhes  vt  fis  quicqutd  jifoH^fuit- 
''Amdes  viridi  veUnt  tud  tempers  Unr^t 

Mercuritque  fiuens  irrigdS  §rd  lefQS» 
Nec  tedepctunt  drgutdfulmind  ImguSt 

Nec  Utij  floresjcbemdtdydiitd/rrefh 
Sic  quod  erdt  calo,terris,&  Cyntbius  m#> 

Legibus  exflicitis  hocce  volitmen  bdbet, 
ylmphrjfius  gregtbus  fdmuUntem  vtdtrit  iUum: 

SedfdmuUntem  te  legibuserbts  Auet. 
Ndturd  fdcris  leges  ndm  Ugtbus  ornds, 

Qutdquid  &  bftmdnum  tus  iubetitffe  iubes, 
Subltmes  drtes,medidSyComungis,& imds: 

Mter  &  ifJud  ofusferteCoUPuserit, 
I^il  igtturmirum  de  te  fi  Bdrcino  ddmet, 

Artcs  Diuinus  wi?*r  Apollo  canit. 
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AdaureumopusAcacii  Antonii  de  Ripoll.Philofophi« 
V.l.  D.  DomiccllijDionyfii  dc  lorba  Prc^b/tccix 
Doiiucclli,PhiIofophiac  &  V.I.D. 
carmcn»  . 

Ti  CUicMS  iitem fAus  AUjfe  noutm 

l^Mmiimfictuumfrikei9iif(mdqitifilmi9 

Okfmnsrebuipm^mtefdcem. 
€i§mfiUssfeJ?im  di^cerdes»rMnelihr$  9     .  ... 

Dulcid  netUreis  dss  qusque  mfSdfduis^ 
Et  ven9s  mtres  mrrdSi  difcnmmd  miHe: 

At  qudntumf  ietds  prdfiet  vtrinque  detis* 
hrge  quU  referdm^dudrices  fe  rtie  leges 

Bffeiwmt  librumftd  rttir  ejfe  vism>^ 

Ad  Acacii  Amoniide  AipoILeiS^emcititt«BiDi#- 

nyffldelorbt. 

Effigiem  Au^qtU  mdnus  hdnc  depinxit  mermtm» 

Depmxlt  carpusy  ceterd  nen  pttuit. 
Et  qu£  nen  petuit,viM9  tiki  plemus  Jluiler 

ExfrtfittUkre^iutmnsedile&irbdkts. 
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AD  RVBRICAM 

TITVLL  D  DE  CONDITIONIBVS 

ET  DEMONSTRATIONIBVS, 

CAVSIS,    ET    MODIS    EORVM  QX-* 

tcftamento  relinquuntur. 


I 


Tnfcriptio  huius  tituli  decUratur 
z     VigeJlHm  InfnrtiAtum  tfUAre  Ikdicatur 
5    L.  natura  enim.  D.de  frafiriftis  verhis  dcclaratur 

4  Aclione  dejiciente  nemo  foteft  agcre  in  ludicio 

5  Aciionum  formuU  vnde  traxertnt  originem 

6  L.i.§.eum  quoque  D.de edendodeclaratur 

7  FormuU  contraBuum  vnde  habuerint  initium 
%    A6lio  frAfcriftis  vcrhis  ad  quid  comfetat 
9    Infortiatum  qttare fic  infcribatur  hic  liber 

I  o  T itttli  hutus  cum  frdicedentibtts  connexitatis  ratio  traditur 

II  Diuijio  Rubricd  fonitur. 

Em  non  leucm ,  fed  magnam ,  amplam  &: 
ex  apifcibus  luris  difficillimam  aggrcdi- 
mur,vcin(iniiatinfcriptionoft:ndtuli,dnm 
gcncralitcr  dc  conditionibus  ,  &:  dcmdn- 
n:racionibus,eauiis  fic  modis  corum,qua:  in 
ceftamcnro  reiinquuncur.fuic  infcriptusfe- 
cundum  Icduram  Pandcclarum  Florcn- 
tinarum,quajquidemaptior  eft  :  exquageneraJi  infcriptione 
.quam  ampla,  &:  lata  materia  cradctur ,  facile  dcprehenditur: 
quamque  diHficilis  ipla  /it.ncmo  eft.qui  ignoret.nam  vlcra  quod 
de  vltimarum  voluntatum  rirma  obfcruantia  ,  &:  executionc 
agitur.ac  paricer  deintclligcntia  ,  &:  intcrpretatione  ,  in  qua, 
quia  teftatoris  animum  non  vidcmus  ,  nec  ipfum  teftatorem 
confulere  poflumuf,plerunque  ignorantes  tanquamlongcdi- 
ftantesrpecularincccftccft.  vtpoft  Ariftotclcm  Iibro  i.Etliic. 
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1      Ad  Prooem.  Tit.  D.  de  Conditionib. 
attcftatiir  ^zX.i» Lprecibu^.n.ii.C.de impukdr dijs.  Mantica/» 
tra^A.de  conie&u.vltima.  volunfa.lih.  ytifu.  i./t.  i.Matcriac  difficul- 
taSjCtiam  {atis  fiiperquc  commendatur  ex  infcriptione  libri  in 
quo  fita  eftivtpotc  in  Digcfto  Infortiato.  Idco  cnim  Digcflum 
1      hoc,in  quo  dc  vltimis  clogiis  tra6latur,dixcrunt  inlcribi ,  quafi 
.   (itadicdiuum  nomcn,  concordanscumluo  fubftantiuo  Di^e- 
Jlum,  lignihcans  torticudmcm  dc  robur  dilpolicionum  vlcima- 
rum,vtpra:ccn(uic  Scbafhanus  Brantincxpoiicionc  citulorum 
in  principio  libri  Digcfli  Intorciaci.  Rcicda  opinionc  aliquo- 
rum  cxirtimancium,canquam  magiHralc  nomcn  fuineimpofi- 
ium,ficquc  pcrcontans,quarcita  hicritinlcripcus  hiclibcr,  cf- 
ict  impcrcincns.  AhorumquccxpIofa,qui  arbicrabanturobdc- 
fcd:um  alccrius  diclionis ,  id  fui/fc  factum  ,  du(^i  ca  racionc , 
quod  plura  cranc  ncgocia,qu am  vocabula.^',^ l.natura emm.^.jf. 
deprdfcnpt.verbis.ibi.  nacura  cnim  condicum  cft:  plura  cHc  nc- 
gotiaquam  vocabula:  qucm  tcxtum  intcrprccacur  Molinain 
procemio  repertorij  fororum  Aragoniaf  Rcgni  dc  aflignanda 
rationclcgis,diccnscam  cflc  impoflibilcm ,  cum  multoticsa 
mcra  voluntacc  lcgiflatoris  dcpcndcat.  QjJorum  fcnrcntia,vt 
faltim  cx  dicla  Icgc  probccur,nulIo  Icgicimo  fundamcnconici- 
3       tur.non  cnimindtciabiattira.luvcconiiiXzus  Vlpianus  fcnlic,  no 
cflenominaadfignificandasfingulas  rcs.fcd  vcrciftc  Accur/ius 
ibi  inccrprcracur,verboi/^'f4^///^,aic  dcadionibusIoqui.Scicn- 
dum  cnimcfl:,vtantiquitatis  nilpcnitus  ignorcmus,  vtaiclu- 
iiinianus  in  principio  Inflicutionumdc  cc(lamcntis,ncmincm 
in  iudicio  iinc  a(5lionc  poflc  cxpcriri :  Lcjuoties.  9.  ^.ttem  fltempo- 
^      i^li^itutorcs.^o.vbi  glojjk  verbo  tnftrre  jf.de  admintlha.tuto.  Lfipii- 
ptlli. ^.vtdeamus jf.de nego.^e/i.c.experientta.u.qii.tfii.  c.examtnata, 
deiudtciis.c.fina.de  Itbclli oILi.Hxc  auccm  adlio  inccrta  formula- 
rum  conccpcionc  cxiurisciuilis  difpoiicioncconiiftcbat  ,tcf]:c 
Antonio  Oliba  de aclio.i.p.trt.l!b.\.c.i.n.7.&^.  ii^im  poflquam 
illa  ciuicasRomana  cxpullishoflibus  rcicj^ilqucillis  rudibus 
principiis,quibusanciquicusin  vrbc  Romana  vccbancur  ,  dum 
vniufcuiuiquc  arbicrioagebatur.vt  doccnt  Zalius/;?/.!.^.^/;?- 
de  ex  his.ff.de  ortgi.iur.Corra.Ub.  2..Mifiel!a.c.i6.n.  ic.  illas  infor- 
5       mcs a<flioncs  quas  vnufquilque  orc  fuo  ad  hbicum  proponcbat 
ccrcis  quibufdam  vcrbis  ordinatas  Kiiflc  di£kx. Li.verficulo  detn- 
dc:,  quasin  alboquodam parictispropofltas  «Ss:  fcriptas  Prxtor 

habcbat. 
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ET   DfiMONSTILATrONIB.  CaVSIS    ET  MobfS. 

habebac,/ 1.  C.de  tnterdic.LJiquis  id  quod,j.ff^imrifiUc*Mtm,  sMdk 
ibiemnefque  &cerns  quibus  formulis  conceptas  effe  decre- 
uicipfaruibqueieriemiadido  ait>o(cripcame(IeiufliC>vc&ci- 
lius  adHlfii^  incencionem  propdnere  poflec>non  ardacus  ad  ^ 
vdrbdhunproiacionem.  ied  ad  digici  demonfhracionem:^  a^ 
ded  ipibrum  iidgancium  ius  adftn6):um  cerds  iiiis  fomuiii^,  e-^ 
rat.vtvix  aiideretquis  easore  proferre  nc  cadens-a  fyliaba^v  a- 
mittcrct  inftantiam  mdicij  Li.verft.fin  autem.  thi.  nec  tcnen  fiiam 
int enttonemyff.fi menfor falfium  modum.  Scquitur  Oliba^^  4^7/^7.1. 
p.lth.i.c.^.n.^.ld  cft,denouo  cammcipcre  tcDcrctur.ficque  ad-  - 
uerlarium  fuum  ducebatad  theatrum ,  digitnquc  demonftra  - 
bac  qua  a|kioaeexperiebacur  aduerfiis  reum  conucntum.  £t 

^im  quoqueedere  L4ij^tf «ir^quiaducrfarium  fuumadaibumdu- 

cir>digit6que  dcmonftrai.notat  KobctJih.^^JhueMi, f.13.  Duar. 

lih.i.Dilpimcx.  15.  Rebar.ifiK^^ finguUrifrQtrihmali.  ynde  fimiii 

modocercasfbrmuias  modofque  coniticuerenc  in  concradi* 

busceicbrandis^vcnocanclnfticucifbeomnesprinc.  $Hfti.  des» 

« Sio,Zrfu  HL 1.  rejpon,  r^.  idem  nocac  Dionyfius  Aiicamafll  qui  T 

omnes  facencur ,  concradhis  de  iure  gendum  effe ,  §.  Tus  autem 

gentiumverfi.  ex  hociure ;  docet  Pichardus.  Inftitu.  dc  cmpti.  df 

vendi.in  Riibri.         formulas  vero  dc  iurc  ciuili ,  cx  difpofi- 

tionclcgumduodecim  tabularum,  vtrcfcrt  didus  Oliba^///?- 

ctfo.frtma  far.Ubro  i.c.  i.nu. 8.  vt  eft  exemplum,  in  cmptione  &c 

ycndi tione,  cuius  ccmcrai^us  formula  Imcc  cra t  i  H4c  res fit  tihi 

vendita  :  Hdc  res  fitfuif»j^imfd,  Sc£om 

numcyalacpn^ftB^aia^   <c$  ^ 

tft  LeiegantGr,i^,§,  quirefrohos.ff.  defi- 

§,acito.  %.item  frecium.  Infti.de emft.et vend.  8c  in  locanonc  i- 

em  ob(cruariiprinc.Inft.de  ioca.&:condud.quibus  deficien* 

diyus  comiebac  conccadhjs  ex  didba  Li. verjltc. j&/  Tfffrna,  Indc 

cumnegocia        excraordinaria  celefairarencur .  quse  non 

rancinvm,nequecercaaiiquaforma  eisi^Cfrxfixa»  necprx^' ' 

iigi  poirec,cum  quocidie'negocia  noua  inuenircnr.  Ad  haecrc- 

fpicicnceslureconfulti  inucnerunt  titulum  ff.de  prxfcript.vcr- 

bis,Inquo  dc  his  cxtraordinariis  agicur;&:  cft  fecundimicx  tri- 

bus  capitibus,in  quibus  vius  didi  tiruh  fundatur,  vtcx  Scba- 

ftia.Branc  apparec  in  dido  libroiin  exp  oiicionc  didi  tituli,  qui 
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4        Ad  Rvbr.  Tit.  D.  de  CoKDirior 
referensrationem,addudtyerbadi£bBlegis  mmh&cndff/ra.  £x 

qnibusvideciir  nonre^te  allegari illius  legis  dccifioncm ,  quo 
ad  corum  inflirutumxum  mcns  lurifconliilti  non  fucrit ,  rcs 
propnc  liiiinihcantium  limit.itiorLcmponcrc,fcd  a£lionum,  &: 
tormularum  luiisciuilis  coardioncm ,  &:  flructuramtradcre. 
^  Apparct  igitur  cx  pricdidis ,  malc  llquidcm  cxiftimaflTc ,  abfb- 
num  cfTeinaefligare  rationem  quarc  Infbrtiatum  dicatur. 

Aliorum  autem  fuitfcntentiaiequentium  Cuiacium,  vtex 
infra  dicendis  apparebit ,  qui  ftatim  atque  difficulcate  aliqua 
opprimebatur>  ad  fblacium  quoddam  miferorum  tecurretRi^ 
de  LttM  §mmitmX,di  lifiim,  vt  non  omiiium,qux  imaiotibus 
acceperimus»ratio  reddi  poffit. 

f  Quibus  omnibus reiedis,  exiftimo  duabus  rationibtts  ap* 
pellari  infmiMtmm .  prima  (ccundum  vnamopinSonem  glof» 
rapra  rclacam,  quia  rorccs  Icgcs  (unt ,  qusc  in  co  concinencur. 
vcl  &:lccunda,ab/A//i>r/w/i/w  Chaldaro  vocabulo,quodeft  di- 
(poiirio  quiainco  dc  difpolltionibus  vltimarum  voluncarum 
rradatur.  Quibus  duabus  opinionibus  concordantduo  vcr- 
*  (us  quos  poft  Oldra.  rcfert  Albcnc.dc  Roiiun frinctfio DJn"' 
ytf//.qui  fimtfcqucntcs, 

Sumliherfortis  di^9nensJpoliAmortu\ 
Et  dMtfis  fortis  meMJcMt  ie&mr  ii$  h^rik, 

lo  .  Cttmauteml^tumquandoquepurerelinquatun  quando- 
gue  iiib  cpndid<me,vt  tniliturio  hanedis:&  de  hac  ri  tulum  fe- 
.  cerint recopilatores  noftri  luris  dutlis , in.m9 titulif.ff.de hered, 
inJHtiiend,&VJeUer.&foflhmti*^inz\iis.  Sub  condirione 
^ aatem  quando  £at ,  a ga cur  in  titttleff.de  cettdttieJnJHt.  fic  cum 
dc  icgaris  a£h]m  (it  a  citulo  dc  lcgatis  primohuCulquc,&:  cum 
canon(blumpure,vr  in  diclistitulis ,  fcd  quandoquc fiib  con- 
dicionc  rclinqunntur,;igunt  lurcconluki  in huius  tituli  Icgibus 
dc  conditionibusjltib  quibus  lcgata  rclinquuntur.  Et  cum  non 
folum  lub  conditionibus  adlcribantur ,  fcdiub  dcmonflratio- 

■  nibus,caufi<",  !<:  modisndco  dc  illisdiuiiima<:crcin  rubrica  in- 
tcndo,  vcvniurcuiulquc  natura  |  rius  fcparatimcognita,  hici- 
lius  dcindc  ca  qua:  in  tra<5tationc  lingularum  lcgum  huius  ci- 
cuh  Deo  dantc  diiSburi  fumus ,  pcrcipiancur.  Cum  aucem  de 
quacuor  diueriis  legatorum  appoficionibus .  feu  qualicaribus 
Aic  agatur,  quadripartita  eric  huiuicc  Rubricx  tra6tacio. 
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ET  DeMONSTRATIONIB.  CaVSIS  ET  MODIS.  J 

C  A  P  V  T  I. 
Dc  condiiione,  quod  ell  prima  pars  Rubrica:. 

1  Jnfiittitum  authoris  in  hoc  cafite  fonitur 

2  Conditionis  variafigntficationes  fonuntur 

3  L .  cum fi:imti6  C.  de  agricol.    cenfitis  decUrat  ur 

4  L.cafite  \  <). ff.de rttunuftia.declaratur 

5  Matrimonia  olim  quomodo  diffoluebantur 

6  Cenditio  in  hoc  titulo  qutdfignificet 

7  Condttionis  'varta  defintttones 

8  Conditionis  'veradefinitio 

9  Condittonis  verti^  effeiftts  efi.fujpendere  aEium» 

10  Dics^qui  danttir agnatisad retrahendam  venditionem^^^furrunt 

a  dte  tmfletA  conditionis 

11  Tideiuffor  in  contraciu  condttionali  licet  fieterit  diu  in  obltga- 

tione  fendente  conditionenonfoteftagerCi  >t  liberetur  afde- 
iufftone 

12  Collatio  benefcijfub  conditioneS^  va  car^»  valeat 

15  Collatio  benefctjfub  conditione  folttm  feri  fotefi  a  Romano 
Tontifce^non  ab  ordtnarto 

1 4  Collat io  benefcij^vt  valeat  ftib  conditione  Jebet  acceftari 

1 5  M andatu  m generale  cttm  Itbera ,     generalifacultate  non fff- 

cityad accefta  tionem  benefctj^fdrequiriiur  fferra/e 

16  Condttiones  de  futttro  folttm  dtcttntttr  ver^  condtttones  ,  ^ 

cjuare  -  "  •  ♦ 

17  Condttiones  certo  extitur^Jicet  de futuro ,  non  funt  verd  con- 

ditiones^et  quare 

18  Legatum  fttb  conditione  certo  extitura  an  tranfmittatur 

1 9  Dies  incerttu  inducit  conditionem 

20  Emftto  fa^a  fttb  condttioneieaadueniente,cenfciurval/dak 

temforecelebrattcontraiius  et  n.zi. 

21  Bebitorfib  conditione  fendente,an  refeterefo jft 

22  Differentiaintercontrafitts  ^dr  vltimas  voluntatesfubcondi" 

ttone  de  fttturo  certo  extitura 

A  iij 


■tf       Ad"RvbRIC.TiTVLI.D.  DE  CoNDITIONIBi" 

15  LfgAttm  condithnaU  m  tranfmittatur  mortuo  legAtxrio  ei 
pendentc 

24  Refutatur  intellecitis  Accur.  tn  iJulianui  verum  debitorem 

B-decondic,  inde.etn.i^^.et  16. 
xj  Debitum  omne  debet  habere  caufam prdcedentem ,  ex  qua  de- 

beatur 

x%  Creditor  non  dicitur profrie ,  quoadufque  furijicetur  caufa ,  ex 
qua  debetur 

29  L.necejfario  'uerfquod fi pendente ff.de  feric.et cond*rei  ven- 

dic.decUratur 

30  Emptio  et  venditio  qujt  requirant ,  vt fit  perfeSius  contra6lus 
3 r  Laudatur fater  Ludouicm  a  Molina  e  focietate  lefu 

32  L.IuUanus verum debitoremff.de condic.indebi.decUratur 

5  3   Condifiio  indebiti  quando  com petat 

34  DecUratur  A  ofla.ltb.i.feleBa.cAj *et  1%. 

^5  Conditiones  de  fr/tterito ,  vel  de  prdfenti ,  ^n  comprehendantur 

fub  definitione  conditionis 
3 6  IJiita. iLo,f,de  verb , obltg.  decUratur et  n.}^. 
yj  ^fi  feruus  legatus,  108.  §.  qui  quinque  de  legat.i.decUraturet 
diS^a^Lfi  ita  et  ».38 .39. 40. 

39  StipuUtiones  non  operantur  vltrA  voluntatem  contrahen- 

tium 

40  hfiferuus  legatHs,  %.qui quinque et  l.ftita  iicde verb.obli, vera 

decUratio 

41  Numernsquando  apponatur  ad denotandumcorpuSyVeladre- 

ftrtngendum  U^Atum 

4  2  CondttiorLihs  dtjfofitto  qu  t  proprie  dicatur 

45  Obligatto  nulU  oritttr  ante  implementum  condttionis 

AfAt  Dotatafilta  fubcondtttone^et  filttis  fub  condtttone  inftttuius^  cm 

pendente  nec  filit4s  dtcitur  inflttuttis-,nec filta  dotata. 
45   Condttio  diuerfum  effcclum  productt ,  qttando  apponttur  fub- 

flanti<t  legatttvel  executiom 
4(>  hft  Titio  1 1 .ff.  ^uando  dies  legati  ccdat  I.  cx  his  verbis.  !Ji  Pon» 

ciamlla  C.fod.  decUrantur 
47  l.primo.  2<J. §.  i.ff.quando  dies  legati  ccdat.decUratur  et  49. 
'ifi  l'fi  Tttio.ff.quando  dies  legati  cedat . vera  interpretatio 

5  o    Sttbftttutio  fidcicommijfarta  ad  tempus  ccrtA  xtatis  efi  condi- 

tionaliSiCt  quomodo  cognofcatur, 

\\  Tem* 


Digitized  by 


ET  pEMONSTR ATION^CaVSIS  EtMoPIS.  7 

51  T empu-s  certd  AtatU fer  qua.  ^verba  debeat  affom ,  vtjignificet 
temfus 

5  i  Temfus  certa  atatis  fer  qua  verba fit  affonendum^vtfignifcet 
conditioncm 

55    Refutatur  Accurf  in  Lfi  VoncionilU  Cquando  dies  Ugat, 
cedat, 

54  Legatarim  conditionalU  fendente  conditione  andicatur  cre- 

ditor 

55  Creditores  an  dicantur  contrahentes  fub  condttione  ea  fen- 

dente 

5  6  Contrariorum  eadem  eft  difeiflina^et  ratio 

5  7  Creditores  fub  conditione^ea  fendente,in  multis  iuribm  dicun- 

tur  creditores^ 

58  lcredttores.  lo^.de  verbftgniflin  fofejftonem.ff.exquibus 

caufis  in  fJjeffionemeatur.Lcreditoribus, ff.de fefarattoJe- 
clarantur 

59  Refutantur  fradifid  interfretationes 

60  Creditor  vel  legatartus  conditionalis  ea  ftndente  qtwmododp^ 

catttr  credttor.et  n.66, 

61  Lis  cui.^i. ff.de  ob/tgat.et  a6tio.declaratur 

6  2  Credendi  verbum  in  iure  qutdfignifcet 

6^  Legatarius  quare  non  dicatur  veruscreditor 
6Af  lus  ciuile  adftequentioraadaftatur 

6 5  Legata  adqutruntur  t^noranti 

6 6  Legatartus  qtwmodo  dtcatur creditor 

67  CondttionaUs  contraclus  ante  condttionem  quod  ius  froducat 
6%  Legatum  a fola  defunOt  'voUtnt^te fendet  ,  ,    ,  _  - 
6<)  Sefaratiobonoriimde  quatntttub.ff.de  fefarat.declaratttr 

70  Sefaratio  bonorttm  an  detur ,  legatartis  credttonbus  et  quo 

modo 

7 1  Tttulus  ff.  ex  quibus  caufis  in  foffefftonem  tatur  decUratur 

7 1  LfenuU.ff.ex  quib.  caufis  infoffeffwnem  eatur  declaratur 

75  tn  fofiefftonem  denegatur  creditoribu^  inbonis  maio- 

ratus  ^ 

74  Titulm  D.  et  C.vtinfoffefsioncm  legatorum  eatur decUratur 

75  LAelia  Sentiafrohtbens altenationem fieruorumdeclaratur 

76  i.Aelta  SenttaanccmfetatlegaiarijsficHtetcredttortbus, ' 


Ad  RVBRIC.  TlT.  D.  DE  CONDITIONIB. 

DE  inrcrprccarionc  (ingularu  didionu  Rubricse  nofhrx  {^c« 
ncralitcr  dilputacuris,primoolfcrt  fc  nobis  dc  coditionc 
lcrmo  habcndus.  In hoc  autem  capite  dc  lignificationc  huius 
dicVionis  Condttio  difputabitur ,  eam  dcfiniendo  .  rclidis  diui- 
lionibus,&:  caru  cfFcdibus  ,dcquibus  infra  inl.2.  vbi  proprius 
locusiituscft,dif'putabitur.  Vidcndum  autem  nobis  inpnmis 
cft ,  quot  modis  iniurc  vcrbum  hoc  Conditio  ("umatur  ,  &:  illud 
variasfignificationes  habcrc  ,docetglon'a.ml.locictatcm.  j6, 
vcrbo  Condttto.^.y^io  fbcio,diucrlimodc  ennn  variis  in  locis  ac- 
cipi,docct  Brilb.Pctrus.Pratci.  &:  Hottom.de  vcrbis  iuris  ver- 
bo  Cundttio.  quandoq;  cnim  lumitur  Conditto  pro  ftatu,&:  quali- 
tatcpcrlbnarum,^'//;?  LfedetfJ,  ^^.ettnUuredes  yyuerJic.^cA etfi 
dcconditioncccftatoris  if.de  adoJixrcd.  Vndc  diccbatPra- 
ccius  conditionilcinftrumcntum,  pro  Scripnira  ftarusaccipi, 
&:  adlcripricixconditionis,  doccs  lic  circ  intcUigendum  Tex. 
inl.cumfcimu-s.  C-deagncal.et  cenJiJty.\o.  indc  qualitates  agro- 
rum  conditioncs  appcllantur ,  /.  i.^.denitfuc.  jf.deaqn.t phma  ar- 
cenAtA  lcnficFlaccus  in  fuo  libro  dc  conditio.agrorum.Quan- 
doquc  ctiam  accipitur  condirio  pro  coniundi one  nuptiarum, 
vt  in  l.capite.i^,altas,  qui  liheros  ff.  de  rttunuptia.  vndc  Fcftus 
Pompcius  lib.i.diccbat ,  conucntmiconditionem  dici ,  cum 
primus  lermo  dc  nuptiis ,  &:  carum  condiuonc  liabettu- ,  /.v//. 
ff.ieJfonfi.\nAcG:i\mm  l.i,^.dediuor*  fbrmulam  proponcns, 
quamatrimonia  olimdiirolucbantur,  hanc  conftituri  eam  cf- 
fc xQ^QXi^Condtttone tuanonnjtAr.  Aliquando accipitur conditio 
procaula,  vticntic  loonncs  Baptift.AHi.infua  praxiiudicio.  in 
/?//^-.'-.T.^\i.v.2.  dudlius  cx  Ti^x.tnl.humfModt  ff.qn.mdo  dics  lega. 
ced4t.  excoquodlcgatum  iiibiiis  vcrbis  rclictum  jji  iHud  fa- 
ciumfueru,  velnonfueritydojcgo  .-ad  harrcdem  non  tranlirc ,  nili 
altcrutcr  cafus viuo  legatario  cxtitcrir.  Quia  vt  ait  diclus Ain- 
nius,quodillaconditio  ftftcfumfuertt  vel nonfutrtt ,  tanquam 
caula  dcbcc  prxcedcrc.^>Jiiandoquc  vcro  hoc  ncMncn  Condttio 
corrumpicur,  &:  prqcondinbnclcgitur  condidio ,  intcr  qua: 
magna  clldifFcrcntia,  cum  hxc  ccrca  fit  adionis  fpccics  ,/.rrr// 
condiHio.<).  D.derel\cr^dt.ilL\  vcro  vcluti  modcrario quxdam.vt 
rctStc attcftatur  Spino  in Ipcculo  ccllaincn.^/^i qui  qui . 
dcmdoclillimc  faic  rc|  rcli^jnfus  a  dodiflimo  illo  Prarccptorc 
mco  Salm  intino,Don  loaiinc  Vela  &:  Acunya,colIcgij  maio- 

ns 
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ET  Demonstratiq.  Cavsis  Et  MoDIS.  ^ 
ris  S.Bartholomei  collcga  diccnte ,  incpte  didum  Spino  intcr 
fignificationes  conditionis,  cot  fpccics  condidionum  appa- 
ruiire ,  cumiple  longa  contexturadeiUis  liabitafatcatur ,  non 
cflb  conditioncs.fed  adionum  quaidani  (pccics? 

Licet  autemhocnomcn  conditio  varias  lignificationcs  ha- 
beat,  diueriimodcque  accipiatur,  fccundum  liipra  relatos  au- 
cores,  quo  vero  ad  nofl:ruminft^icutum  attinct, ea  potillima 
cft ,  vt  condttto  accipiatur  pro  adicdionc  quadam  dilpofitio- 
ncmruipcndente ,  vtattcfl:atur  Spino  vbi  liipra ,  &:  pra:ccnlc- 
runt communi tcr  DD./» /.i . D. de conditio.infl.Li.hoc tit.et in 1. 1. 
§.qti£  fubconditione,  D.tfuando  dies  U^a.cedat  l.quod  Iu!ian»?n.§, 
conjfat^delega.i.  CafTanc.in  conluct.DiLrgun.Regu,^.§.i2..coio.^. 
Emanucl  Acqft.  ULi./elecfa,c.iu  Sarnicen.  liki  fcUcia.  cap.ii. 
Aluara.  deconie&u.menteteJ}am.lih*2.,c,i,Couar,in^.i.parte.^.]. 

Anto.Gom.lib.2..vari.c.ii.n,66.  &: nouiflimus omniuin, Pa- 
cer  Ludouic.  aMoIin.c  /bcic.Icfu  frinccom.de iufli.et  iure trac , 
i.dtJputa,io6,tnprtncip,  - 

Qua  fignificationeconditionis  attcnta,  vt  proadiedionc 
tcfl:atorisdifpoficionem  fufpendcntc  fumatur ,  varic  abfcri- 
bentibus  diucrfis  m  locis  dcfinitur  vt  conftat ex  Accur. Arcti. 
Soci.Bal.&:  aliis  hic,&:  ex  infra  dicendis  apparebit.  Quinimo 
omnis  definino  in  iure  periculofiftima  eft,  doccnt  Vlpian.in  /. 
omnls>defnttio.  D.dereg.iur.  Aftini.  in  fua  praxi  tn  Rubr.c.^.n.i. 
quia  totam  eflbntiam,  &:  naturam  denniti  debct  comprchen- 
dcrc.  NotSintDD.in  l.do/um.D.de  dolc,  Dcfiniunt  namquc  di- 
ueriimodc  conditioncm,  (hcetincffedu  omnesconcordcnt) 
Cardinahsinc.veruin.cxtm.  dc  condirio.appofi.  dicit  condi- 
rioncm  cflc  adicdioncm  appofitam .  vcl  /ubinrcllcdam  in  di- 
(pofitionc  ,  /iifpcndcntcm,  vcJ  rcfbhicntcm  ipfim  difpoflrio- 
nem.Scquicur  Panorm.  inRubr.ciufdem  rir.Bal.vcro./;^  Rtibr. 
huiusrituh  dicir.quodconditiocft  didio  quardam,  pcrquam 
difpofitum  habctinliio  efl!e cxiftcnriam,vcl  dcfcdum.Alciar. 
vcro  in  /.  debiteri. C.de  fac.  diflinit  cam,diccns,circ  quahtaccm, 
quaquidcondi,id  cft  ficri  adum  cft.  Hoccoma.ahccrcamdc- 
finit  diccns ;  condirionem  efle  legcm,vcl  quahcaccm,qua  quid 
condi,id  eft  ficri  adum  eft.  Glofla  vcro  ordinaria  fic  eam defi- 
nit.quod  flc  quxdam  lcgaci  fu/pcnfio,cuius  de  fucuro  defe(3:us, 
•fcu  coniirmario  dcpcndccHanc^amplcdicur  Azo  in  fiia  fum- 


10      Ad  Rvbric.  Tit:  DIde  Condttionib. 

ma  Cde  condu,infer,col.\,n,\,  confirmat  ctiam Socin.di<^o  titu- 
lo,  ipfam  vcro  rciicit  Bart.  in  L\.infrA  hoc  titulo.  Diucdiniodc 
conditioncm  ficdiffinicndo,vtconditiofit  fiiturus  quidam  c- 
ucntus, in qucm  fiifpcnditur  difpofitio.    Qu*e  a  frcquentiori 
fcribentium  confcniii  recipitur :  vt  cx  fupra  relatis  audoribus 
conftar.  Medicesdc  definitionib.  r.i.f/f.Si.SpinoinfpccuIo 
tc(^3.mcnto.gIo/f,\^.n.i^.Gomez..  et Molinavhi  fupra.Ioannesdcl 
Caftillo  Sotomaior  controuerfiarum  quotidianarum  dc  vfu- 
fru£Vu  libro  r.in  fine  aflcrtionc  145.  Hanc  approbaflb  vidcrur 
lullinian.r;?  I.vmc,^,fin  autem  fuhcondittoneC.de  cadiutollend.&c 
in  ^,fub condttione inflit,de  verh,obiig,  iam  ftipulationcm  condi- 
tionalem  cam  cfle  attcfl-atur,  qua:  in  fururum  cucntum  dilfcrt 
obliganoncm,ipfiuscnim  prxxipuus  eifedus  cft,quod  ea  pen- 
denrcomnmo  iplius  mcertitudo  llifpcnfum  habet  adum  at- 
que  fi  in  mentc  Iblum  cflct  conccptus.  Docct  Maticnco  //^.5. 
noudrecoptLitto.tttu.iJ.de emp.ct retracLj .glvf6 .n.T,i.  dum  noucm 
dies  qui  dantur  agnatis  proximioribus  ad  retrahcndam  vcn- 
ditioncmfub  conditionc  fadamcxtranco,^quah  precio.a  die 
implctx  conditionis  currcrc.  Couar,lth.^^,vari/r,c,\T,n.j,quia  pen- 
dente conditione agere  nemo potef,  L^regei^,  §.Jf  fub  conditione  ibi 
ante  conditioncm  redbc  agi ,  cum  ca  pcndcnte  nil  debcatur  D. 
de pignori.LBouem.  ^j\.^.fi  fuh  condtttonethtante  condttUnem  exi- 
ftentem  inutiltter  agitur.  D,de  ddtlt  .edic,  traditTiraqucl.de  retrac. " 
^.i.gloff.L.n.ti.Arettnxon.u.n.i.  eaenim  pendcntc,  folum  cfl: 
Ipcs  debitum in,doccr  Anton.  Ohba  dc  adio.prima  partc.//^. 
1  .§.plus autem.n. 3  .&  An ton.  Gom .iib. i,varta .r . 1 5. de fdciuff.n. i o. 
vbi  fidciuflbrfub  conditionclicet  in  ca  diu  flietcrit,  non  potcll 
capcndentcaiicrcvt  hbcrctur.  Idcmdocct  KccurLm dt^o.§, 
fiib  condittonc  verho  dtffertur.  confirmatque  cxcmplo  h^rcdis 
conditionaIis,qiii  pendenteconditione  haeresnon  dicitur,  ex 
Lf  maritus.  ^(^.f.famtli^  hercifc.vhi  ha:rcdc  Manio  (iib  conditio- 
nc  infl:iruto ,  adiioncm  de  dotc  vxoris  pcndcrc  Paulus  Ithro  7. 
ad  Sabinum  fl:atuir.  Docct  Cui:ic.Iih.i^.ohfiru/rm-.^u  pcndcnte 
enim  conditionc  maritiis  hcrcditarcm  adirc  non  potcfl: ,  non 
cnim  dicccur conditio,que  adum  fiilpcnlum  non  habet  quod 
proprium  cft  condirionis  dc  fucuro.  Vndc  rccJ-c  Couar./z^r.^. 
'varta.c.iC.n*!.  attesUtur  ,  valcrc  collationcmfaclamdcbcnc- 
ficio  ccclcfiaftico,fiib  hac conditionc  Ji  valtaL  cxgbf.in  cap.i. 
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Jeele^iion.  in  e.verft.incerucolUtio' :  cx  co  fcilicet,  quiahu-  ; 
iufhiocli  condido  fi  vacatcumprdfens  {it^  &  rurpenfum  adum 
non  habcat ,  non  dicctur  vcra  condirio  gloffin^uLun  Iffcj^, 
§.  i.verbo  demonflrationemdc  le^A.\dAtAque  59.  Dfcertumfet.itur, 
Quod autcm  didum  poflc fieri  didam coUationcm  fub  iJ- 
la  conditionc,  intclljgcndimi  cft,  quando  fitperordinarium, 
nam  in  Romano  Pontiiice  dubium  non  cfl: ,  quod  6c fub  vcra 
conditione,&:ad  tcmpus  ficri  potcfl:,docctglof.vcrbo.In  Ro- 
mano  Pontific.  in  cf  grattofcde  rcfcript.tn  6,  vbi  communitcr 
DD.&:dcclarantCouar.&:  alij  abeo  citati.  Adhocautcm.vt  H 
cx  tali  collarionc  ius  adquiratur  prouifb ,  rcquiritur,  acccpta- 
rio.vel  pcr  eundemmct  prouifum  ,  vcl  alium  habcntem  ab  co 
Ipcciale  mandatum  ad  bcncficia  ccclefiaftica»acceptandum. 
Non  cnim  fufficit  gcncralc,  ctiam  cum  Ubera ,  &:  gencrali  ad-  15 
niiniflrationc  Dcciii.  Roth.  inanriquis.535.  Dieoigitur,quod 
non  dicuntur  proprie  condirioncs  illa: ,  qux  fufpenfum  non 
habcnta6lum,quinim6,ncquciIJ<^que(iifpcnfumhabent  pro- 
pterignoranriamilIiusexifl:entis,iedoportet.  quod  aftum  fu- 
Jpenlhm  habcant ,  proptcr  incerritudinem  adimplemcnri ,  &  : 
effcdus  vcnturi.  Vt  rcdc  denotant  vcrba  illa  futurus  euentus^in 
eiuem fujpenditur dijpoftio,  qu?  proptcrca  potuit  eflc,  &:  abeire, 
vcluti .  fi  nauis  cx  Alia  venerit ,  vel  non  vencrit ,  non  vcro  illx, 
qu^  omninoccrto  funtcxtitur^.vcluti  fl  ccclum  digitononte-  . 
rigeris,  Ha;  enim  &:  fimiles  conditiones  propric  non  funt,  cum 
cnim  ccrto  fint  extitur^^adum  non  fufpcnciunt.iy/ pupillus  9.§. 
^utfh  b  condttione  D,de  noua .  Un  illa flipulatione  8.  in  finc  D.  de  vcrb.  17 ' 
oblig.Lfub conditione.\6.cum  duab.fi^uent.  V.decondicjndebi.  do- 
ccnt  V>i\\dmJn l.i.in princip.  D.hoctit.  Gome7. L,tom.varia,c.ii, 
n.  i^.Cofa  Itb. ifclena,c\ij,et  18.  Manci.///'.  iJe  conie^u*vlti.vo- 
km. tit,  9 i 8.  Pichard us  in  §.  fub condttione  n. y.infUtJe  verb. 
Sfblig, 

Vcrum  h^c  rcfolutio  di  fficihs  redditur ,  ex  eo  quod  condi- 
tio  {'upradidla f  nauisex  Afa  venerit ^fue nonvenertt ycczi^.^^  o~ 
mnino  cxtitura  cfl:,cum  ccrtum  iit,naucm  aut  venire,autnoii 
vcnire,  &  tamen  legatum  fiib  di£la  conditionc  rclidlum,  con- 
ditionale  efl:,cum  ad  hxredcs  non  tranfmi ttatur.  /.  huiufmodi,  ig 
13.  D.quando  dies  lega.ccdat.  atquc  ita  vt  legatum  dicatur  con- 
diuonale^non  oronino  rcquicituriiicertitudoimrlemcnri,Pi-  19 
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chardus ad  §.omnis  inlbt.dc  verb.obligat.num.30.  vbi  diccbat 
'  dicm  incercam  a  conditionc  nil  diftarc.  Augeturque  difficul- 
tas ,  nam  Sc  aliquando  a£lus  fub  conditione  conccptus  tranf- 
mittitur  ad  ha:rcdcs,vt  probatur  in  l.ncccfrario.fF.dc  pcric.& 
com.rci  vcn.vc^^x.quodjifendenteconditione  lo.pri.  dum  contra- 
£tum  fub  conditionc  cclcbratum  ,  pcndcntc  ca  mortuo  em- 
ptorc>vci  vcnditorc,li  conditio  cxtitcrir  ,  obligatos  quoquc 
h^Tcdcs  cffe  ait.  Hoc  autcm  cxiftimo  proccdcrc,  quo  ad  ob- 
fcruantiam  conrradtus,  vt  ncccflario  h^rcdcs  ccncantur  ad  rci 
vcndir<j*  traditioncm,non  tamcn  ad  frucluum  pcrccprioncm, 
corum,  quipcrcipi  pocucrunc,  conditionc  pcndcncc,  calcs  c- 
nim  fruclusad  vcndicoicmpercincnc;,  non  adcmpcorcm  Lne- 
ceffxrio.  ^.'^.tjiwdfi  pcndcnte  D.depcrtc.et  com.rei  vendi,  ibi  fru- 
(iusmcdij  ccmporis vcndicorisiunc  doccc  Carroc.dcc^r.n.r. 
&:  in  concradu  condicionali,  dcbicorcm  fblucnccm  rcpcccre 
condicionc  pcndcncc  non  poflc,  doccc  lurcconllilcusin /./in- 
liantts  verum  dehitorem  6o.verfi.Jimilcm  D.de conditjndebit.  &C  in 
dcbicorc  in  diem  idcmflacuic  /Jn  diem,io.D.eod, 
*f  Quamdil?iculcaccmquodammodo  apparccvoIui/Tc  intcr- 
prccari  gloffam  in  l.pocior.ii.vcrbo  melius eft^.^ui  pocio.in  pig. 
nabc.vcconcradus  iUb  dicinccrco,vel  condicionc,(qu^  in  iu- 
•  rc  xquiparancur)  cclebracus ,  ccmporc  adimplcrx  conditionis 
rccrocrahacur  ad  ccmpuscclcbrati  concra(Il:us.  Qii<^inccrpre- 
tacio  nullo  modo  collicdirficulcaccm  ,  quinimo  apparcc  cam 
in  iiio  roborc cflicaci  rcmanerc,cum  intcrim  dum  dics  inccr- 
'tus,  vclcondiriononadimplccur,  Icgatum  non  cranlmiccacur 
adh^redcs^&vendicio, fcu  concraduspcrfctStus  rcmancac,&: 
concrahcnccs  inuiccm  cbhgaci. 

In  ea  auccmcxplicanda  laboranc  inccrprcccsvcrobiquc ,  vc 
confl:accxBjrr.-.34./4/^.2<j.  &C  aliis  jndiHa  l.JuliAnusverumde- 
hitorem.  Cofta  vbi  llipra  c.17.  ex  diucrfls  autcm  inccrprccatio- 
ij  nibus,ad  quasitum  cftintcr  DD.ca  cfl-.  Quod  folet  diflingui 
inccrconcraiftus,  &:vltimas  voluntates,  ica  vt  concradus  fiib 
dicla  condicionc  cclcbratus  purus  fit,vltima  vcro  difpofitio 
»  conditionalis.  Dudicxco,quod  incontra<^ibusrcrtum  cfl:, 

altcrum  cx  conrrahcntibus ,  ncmpc  promiflf^rcm ,  in  omncm 
cucntum  dcbiturum ,  &:  fiflipulacor  dcccdat,  anccquam  altc- 
ru  tcr  conditionis  cafus  cxillat,id  ell  antcquam  ccrtum  fit,  na- 

ucm 


Digitized  by  Google 


xxtSi  esL  Afia  veiiite,vd  iimv€Ba«.Q4ikccMicradus  condido- 
nalis  adhgrcdcs  cranfiBkdfr,S*^jg  cmuMiimMli  mUitJe  verM. 

doui.a  Figne.iniiiisdecifionibas  iiipramiKegij  Ga^Ioni^  Se- 

natus,  at  vcro  in  vldmis  voluntatibus,antcpuiihca- 

tionem  akcrutriiis  conditionis ,  porcft  lcgatahus  diiccdere, 
quo  cafu  nil  ad  Cuos  hxrcdcs  tranfmirrir.  Lvm^.Jin  autcmali- 
quid^CJe  caduaollen,  idco  conrradum  purum  appellauic  Ac* 
cur.  indiSis  Lluliantis  commumcer  receptus>inicho]ifque  ad- 
miflus  ,  Yt  conftacex  Caflren.tn^4/lAri^4iMir.ir»34.  vkifnam 
vero  4i^^K>feiofictii  ciaiM^ 

quliRiiiiliiii^^ 

utacis  tacionem  cc«|jttafSa1iffigrian  jpoft  magls  didBS 
contradusftA  diftacondHCicmc  cclcDracuSsdebcatdicipunis»^ 
quamlegatirai  (tib  ct  relidum  ,immo  conditio  in  hiscafibns 

appoiita,  conditionem  hcii  ,fic  vtrobiqueadum  conditiona- 
lem  conftitucrc  dcbcar, quod  cx  (cqucntibus  apparcr. 

Primo.n.noninclcgantcr  lurccoiuJrus  Paulus  indidaLTu- 
lianus  vcru  debitore  in  iUis  vcrbis  ^-.v  vna  caufi  altcrutrim folutic^ 
n u  ortgo frofcifcitur ,  docct ,  promittcntcm  lub  hac  coditione, 
inrcrim  capcndence  «roluentem  ,anee  alterutrius  aduencum 
nullu  fbludoms  titulu  habere.  Quod  no  eiret^tatoIurecoTuI- 
todicendu^fiitii  cbntradttsfttbdi^a  c6diddnccekbracus  efl 

S^i^i^fequi^  ^^'^^^    '  ^^^yifeB^fj^^^ 

^^^Tpomfflj^^^^ifilidaiii  amdieii^nem  aliquid  di- 
ueiSmodcfhicuac!r^.n.pdteftadmicd,quamducft  cranf- 
miflione,vtincotatradu  ccffilcfi^6nalideturtra(fnif7io,n6  vero 
inlegatis.  Quia  cum  hxc  difFerctia  ab  efFedurumaturjinurihs 
eft:,fccudijBar.in  I.r.ff.dcappclJ.vbi  nuUa  cflediifcrcnria,  qua: 
abcffcd:u  fiimitur,  dicit:  iedperpcndamushicrationcm,quare 
conditio,lub  qua  cotradus  cclcbratur,  cotractum  coditionalc 
&ciac,eanaq^  pcrpefa,^  iAtteitigaca,cIari^  nobis  lttcc'mccidiS|p* 
na  fiec>  ca  ^ue  c^oucnirc  concraccui ,  (icut  &:  vkimf  voluntacf.  vf 
Cu-n.omnc  debitum  ex  caufa  pr^ccdc&ci  dcbcacur,&  cauiam 
atiiecedesitf  aeccflari^lube^  qux  scperobliga- 
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tione  prjccedentem,canqua  eius  matrc  praerupponit;vt  attcfta- 
turF^bius  Txxuctus de  cUu^odtcilU-tjuas.^i.num,^.  quodctiam 
probatur  exlt^^clrcA.ff.de doUmili»  ^  me,  hincfit,diueriitatis 
radonem  a:qualiter  conucnire  ,  vt  legatum ,  &:  contradbus  fub 
conditione  conditionalia  dicantur,quam  ^dducit  lurcconfuJ- 
tus  in  dida  I.  huiuiinodi  ibi  qnomam  caufat  ex  qua  debetur^fimper 
frxcedcredebet.  if.quando  dies  Jega.cedar.  ex  quibus  conftat,  in 
di/poiitione  cclcbrata  iub  QondAiiontyfi nauis  ex  Afia  venerit^fi- 
ue  nonveneritj^iniQ.  purificacam  alcerucramcauiam  condidonis, 
nullam  debiti  cauiam  dari.ideo  non  eft miradum  quod  quam- 
uis  ccrcum  fic,  dcbicorcm  debicumiri,nihilominus  concra(3:us 
condicionalis  dicacur.quia  pcndct  cxFuturo  eucncu,nempc  ex 
.punricacione  alcerucnuscafus,  ancc  quam  purificacionemin' 
ccrcum  cft,ex  quacaula  debicor  debicurus  fic&Hcquismira- 
rccur.quod  cumcercum  fic^debicoremdcbicurumiri,  vidcba- 
tur  nonpofie  adum  cflc  conditionalcm,  adiungit  Pomponius 
in  dtcfa  l.hmufmodi  'verficulum  finalcm  adduccns  ibi  cxcmplum, 
inlegatoreliclofub  conditionc  fi  hcrcsmcus  morietur,in  quo 
ccrtum  eft  hxrcdcm  dcbicurum ,  ^  tamen  talc  legatum  con- 
didonale  cfl^c  atccftacur, 

25      Ex  liis  manifcftum  reftar ,  non  obftare  fupradiiftis  dccifio  - 
ncm  lunsconluld  Pauli,  m  dicla  L  necefiario-verfi.quodfi pendente, 
fif.de peri»^ com.reivendi  nam  licccmulca  in  conrra(iu  emprio- 
nis,&:  vcndicionis  rcquiiancur,  vcpcrfcda  vcndicio  dicacur,in- 

5^  cer  quicnoucm  tradic  Accm.in  §.cum  autem  verbo  ftacim  Infiit, 
deemp.c^vendt.  prarcipuum  tamen  cft,  mutuus  conienius  con- 
crahcncium,  cum  vcnditionis  contrai^lrus  cocusdcpcndcacex 
contrahcntium  voluntatc,qua  liquidcm  intcrucnicntc,pcrl:e- 
<Stusdicitur  contra6tus, vccx  pluribus  rcferc Molina  Thcolo. 
dc  iufti.  &  iurc  tracl.i.  dtfiuta,i).^.  c}' cx  quibus  diccbac 
iureconlijlcus  Paulus  in  diilaineceffarioy  quod  pcrfccluserac 

31  concradus  rationc  rci  vcndicx,quia  cum  contrahences  in  con- 
lcnl  Lim  vnicumj  cUcti  concradus  confcnfiircnc  ,  liccc  iiib  illa 
conditionc  illum  cclcbraflcnc,  quia  camen  ccrtius  crar  dcbi- 
tum  iri,liccc  inccrtum  quo  ad  prxfcntcm  ftatum,ex  qua  caufa 
debcrcturrpcriculum  rci  vcnditx  ad  cmptorcm  pertincrc  dc- 
clarar.  Et  hoc  fcnfu  pcrfedam  appcllauit  vcndidoncmlure- 
confuitus.nou  vcro  puraiu ,  vcl  ablq;  conditionc ,  vt  nocat  Ac- 

cur. 
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cur.licet  no  ita  di(Hnd:c,mdJ,neceJ/arioverbofeffc^am,Sc  idcm 
Molina  Theol.  dc  iuHitUdr  iure  tracta.i.dijpuu.i66.  verjic.  ante 
traditionemy&c  cxprcflius  cadem  difputa.vcrfic.quarto  loco  di- 
cendum  licetnon  adaequatamliuius  tcxtus  tradat  rationem, 
necmirum,  cumvtTheologus  longos  in  hac  lcgalifacultatc 
progreflus  fccerir,  indagando  vcrasrdblutiones.>^|ui^pii44^ 
ftininimiliudcilct ,  folumTheologos  in  hac  o^orali  inatena 
docere,quem  rede  lauda  t  Soromaior  contrwerljt^i^^vfifiu, 
£(.w.i.ir.9.m}ilraineiuslaudemrecenfen$.     :      :  > 

Necinpradi^obftare  dicunc  zUifnJ,lHliMnm  ^Mifil^  debii^J^ 

debiti  ce£re ,  quociefcun^ue  ^itumtA  #  foluentem  debitu- 

nmi  poftca  LnamclrJicummoriAryiy.LquodJiea.i^.ff,dcco?idi'm- 
deb.tu^Mtiimc  exiftentiam  conditionis  foluat ,  cum  tuc  udus 
purus  zc]putctUTy/.J/ pupi//uf,§.qui  fub  condtuoneff.de  noua.nil  mi- 
rum  fi  in  dicta  /.  lultanu^,  lurcconfu/tus  Taulm  ait,  in  h^c  verba  pro  ■ 
rumfens.  lu/ianum  verum  dehitoremy  pojt  litem  contefJatam,  r^ianente 
Mdhuc  iudicio ,  negare  feluentem  rejpetere  poffe :  quia  nequc  ahfo/utufnj 
neqne  condemtuttum  refetere fejfi.  Licet  enim  nhfilMtus effet ,  natttra 
tamettdebitirfermaHet.ftmilemf^effedicit  ei^qtuUMffmifirat^ftui 
mmk  ex  Afia  venem%fitie  mn  venerit.  Quia  ex  vna  cau6 ,  altcni- 
ttius  iblutionis  origo  pro^d/cicur.Ex  quibus  vldmis  verbis  dar 
ra  remanet  mens  nempe ,  quod  Hcet  a Aus  fiib  conditione  acH  <■ 
pareat  celebjcatui  >  quia  camen  fiib  bimembri  capitc  eft  diuiui» 
£id:a,quarum  altera  dcbcc  neccfllario  exiftcrc,  nil  mirum  fl  ibi 
condidionCm  indcbiti  ccfTarc  atteftetur  lureconfultusPauIus, 
vcl  '•^p^'-''-^ — —  ^'^1"«-^  ijvjjjn|^np|  ^iic dii;ac-.. 

tctr^^mi Jfte  coii^liRffl  cxiftcntiam  vcl  dcfc- 

^lum  conditionis  cumneceffario  debeat  alrerutra  cxiilcrc  fcd 
quia  inccrtum  cfi: ,  qiia:  cx  iplis  jntra  ccrtum  tcmpus  vcrificc- 
tur,quod  crat  prxfixum,vidclicct  ii  nauis  venjflbt  cx  Alia  intra 
triduum^vcl  non.  vcqradit  A^cur.  mdfi^lttlummyerbefrefi^ 
€ifiimr>  ■    '        -^'-^,.  "    ^  -  ' 

Neque  obftatprxdidis  Acoftac  di^lum  vbi  fupra»  dum dl-  54 
.cebatquodfi  purus  cflet  contradus^Aib  dida  cpnditionecele^ 
btetus  9  non  dixiftct  lureconfiiltus »  condidionem  ceflare,(ed 
potiusipfum  proebere  Cauiam  fbludotii.  quia.ex  Acctir.  verbo 
frofctfcitiirx^sxkaili^  . 

"     ^  B  iiij     '  >  >"  ^  . 
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cumcaufa  indi(3:a  conditionepoflitefleduplcx,alcera  exi/lcf>- 
tisintratnduum,  altera  defedus ,  &:  flc  incerta  caufa  ex  qua 
dcbeacur,licct  conditio  illa  certa  iit,cum  excaufi  mcertanon  pof- 
Jit petiyex l.ft ttaefuisftipuUtur.^i,  ibi  neceflTecfl:,  vt  ea  quac  cxti- 
tcritllipulationcmcommittat  fl^.dc  vcrbo.  obli.  nil  mirum,li- 
cct  actus  quo  ad  conditionem  purus  fit ,  non  pra:beat  cau/am 
folutioni. 

;  Apparctitaque  ex  pr^'dii3:is,verc  illam  conditioncm  defini- 
ri  tancum,qux  lulpcnfum  habct  adum ,  &:  qua:  potcft  eflr ,  & 
non  cflcvc  nocac  Cofla  in  c.Jipater  yin  verho  verhis?j,  i.  Ex  qui- 
bus  clare  infcrtur,condirioncs  dc  prxccrico,  &  dc  prorfaici  hac 
dcfinicioiie  non  difliniri,quia  hxcondicioncs  non  luncproprie 
condiciones,  cum  atflum  (ufpenfiim  non  habeant  cum  cius  e- 
uentus  autcxtitcnc,autcxcec./.f«w/;? fecundo,\6,f  de  tniuft,rup, 
Uumadprdfens^-^i.  l.fequenti.  ff.fi certum peta.  cfl:  Balduini  re- 
cepca  fcncencia  vbi liipra  n.j.Cofta  Uh.ufelecla,  c.\,& r.Mancica 
lth.io.de coniectu.tit.^^.n.^.  Grcgo.  Lopez  ad U\.tit.^,fart.6.  glos, 
4.  &  apparetexl.].  §.fipatronusver^.am.n.  Impleca  efl:,  &:purc 
infljcucus  efl.^.  de  oper. Ithcr. dr  Jie  Acos.d.c.fi pater pri.  parte  verho 
eidcmfilio  n. 44;Diccbac  quod  licccfbla  figura  condicionis  irri. 
carecinfticucioncmfilij  camcnfi inflicucio fiac  fubcondicionc 
dcpr^cerico,vcl  de  prxfcnci,noii  annullabis.&:in  cJcganci li>e-  •  ' 
cic  confirmauic  Papinianus ,  in  l.fitta  120  ,f.  de verho.ohliga.  In 
cuius  ccxcus  fpccic  cractans ,  dc  nacura  ftipulacionis  hoc  modo 
conccpca:,^<f/;r fummam  centum  aureorum  dare Jpondes, o.itynon  ta- 
cere  condicioncm  hanc  adic^lioncm,// w^^^?  centum fint  ,maxi- 
mc,cc/i  ica  cxaudiacur,  cum  cnim  hxc  coi^dizio,  fi modo centum 
fint  cx  prxienci  ftacu  dcpcndcac  non  faccrc  coiiditioncm  actc- 
ftacur :  &:  licccdida  Icx  quo  ad  prxdidam  dccifioncm  inter- 
prctum  ingcnia  non  opprimat ,  opprimit  tamcn  cos,  quo  ad  c- 
lus  /ccundam  partcm,dum  Ait^quoniam fi  centum  non  ftntfiipuU- 
tionullaeft,  Scacucns  ad  validicaccm  illius  ftipuLuionis  requiri, 
inccgraccncumrcpcriri,vcftipulacio  illavalcac.  Adco  quod,in 
fiimma  incra  dcccm  conccnca non  ccncac ,  cum  in  iurc  caucum  ' 
fic ,  facla  ftipulacione  in  ccncum,non  rcpcrcis  inccgrc  ccncum, 
quoad  minorcmquancitatcm  ftipulacioncm  valcrc.fA;/.y7y?r- 
U!f.s legattis  ^o^.^.^jui qutnnue  ff.de lega^i.] 

Inhac  difliculcacc  indaganda ,  &:componcndaantinomia, 
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inter  p  rxdid:^.  i iira  f.J/  ftrutis  legatm:  %qui  qumque  de  kgd.  i.  Cr 
l.J! iraffpn/af/^AAbormt  fcribcntcs  vtrobiquc  Bar.  &c  alij  /.  r. 
^.ft Jlipulantt^ff.dc  verho.ohU.n,  8.  Cofta  vbi  llipra. 

Salmantiniprxccptorcs  mci  hanctradiderunt,  cotcmporc 
quo  ibi  lurisprudcnti^'  opcram  d  ibam ,  vt  tnd.l Jtita  iio  ff  de  5^ 
v^r^.i?^//.principalis  quarftio  Papiniani  vcrfatur ,  an  illa  ftipula- 
tio  cn*etconditionalis,an  pura,rc(olucndo ,  quod  liuc  fimplici- 
ter{umatur,fiucita  {ubintclligarur  yjimodo centttmjint  y{cn\}^Qr 
didamftipulationcm  eflb  puram.  Nituntur  cnim  in  co  quod, 
lurcconfiiltus in  dicta lcgc  attcftatur , ibi  Ncc flacnijpfihi  i^fiar 
conditionis  hahcre fermonem,  qui  non  ad  futurumfed  ad pra,fns  tcm  - 
fti6  refertur^  ctfi  cofttrahcnres  rci  vcritatem  ignorcnt.  Non  au-  '  • 
tcm  dccidiflc ,  an  fl  niinor  fumma  reperiatur,  in  ca  tcneat  fti- 
pulatio,&:  kc  tanquam  calumomifl'um,in  d.l.fi  ita.ftandumcA 
(e  dccifloni  rclatx  in  d.l.fl fcruus  Icgatus  io8.§.qui  quinque  dc 
lega.  I. 

Scd  liccthxcintcrpretatiograuifllmorumfiicrit  DD.nulIo 
modo  ei  adquicfccrc  potui,cum  publicc  hunc  titulum,in  anti- 
qui/fima  illa  totius  orbis  Scrtoriana  Olccnii  vniucrlitatc  inter- 
prctarcr.Ncq;hodie  adquicfco.  Immo  potius  ip(brum  iurium 
pcrfpcda  ledlura,conftaterroneam  cflc  interpretationem  pr^- 
dicbam  (licct  tantorum  hominum)  cx  eorum  liquidem  iurium 
litcra  euidcntcrcontrarium  conftat:  cumin  didal.fiita  110.  ff. 
de  vcr.obl.  flicrit  deci/a  quxftio  validitatis  dida:  ftipulationis, 
ex  illis  vcrbis  quoniamficentumnon  finty(iipulatio  nulia  eji,c\  quib. 
latis  a  notorio  conftat,non  poilc  dici  calum  omifliim,  validica- 
tcm  ftipulationis ,  &:iicqiio  ad  cius  dcciflonem  cflcftandum 
decifloni  Tcx.inl.flfcruus lcgacus.§.qui  quinquc.-ft.de  Icga.i. 

Vcraigirurinrcrprctatio  eft,  quod  cum  ftipulationes  vltra  39  ' 
concrahcntium  volunraccs  non  opcrencur,  &  in  l.flica  izo.dc 
vcrb.flgn.concraiicnccsnonahcer  (e  volucrincad  inuiccmob- 
ligare,ad  folu  cioncm  cencij,nifl  intra  centum  cflenc:  vc  cx  ipiius 
lcgis  concexcura  apparcc  ibi  clrf  maxime  ita  exaudiatur  iil^ fermoy 
fmodocenturufint.  Nil  mirum  ,  fl  non  cxcancibus  ccncum  ince- 
grc,ftipulacio  nullaa  lurcconflilco  iudicacur.cum  vero in  d.l.fl  4^  . 
lCruusioS.^.qui  quinq;  rc(pcd:u  ftipularionisin  minori  quan- 
titatc,magis  quam  in  maiori  no  inipcxerit  teftatorjfcd  tantum 
adillam rummam gencricam ,  fluc  intcgra  dcccm  efrenC;  fluc 
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cumcaura  indida  condicionepoflicciTcdupIcx^alcera  exiftety- 
cisintratriduuin,  alcera  defedbus ,  &:  fic  incerca  cap(a  cx  qua 
dcbcacur,licct  condicio  illa  cerca  iit,cum  ex  caufi  tncerta  non  pof- 
Jit peti^exl.Ji itaijuisjlipuletur,^^.  ibi  nccenccft,  vc  ca  quas  cxri- 
ccritflipulationcm  commiccactf.de  vcrbo.  obli.  nil  mirum,  li- 
cct  adus  quo  ad  conditioncm  purus  fic ,  non  prxbcac  cauiam 
rolutioni. 

^5  Apparct  itaquc  ex  pr^*dicJ:is,verc  illam  condirioncm  defini- 
ri  tantum.qux  lulpcnlum  habct  adum ,  &:  qux  potcft  circ , 
non  cHcvf  nor.it  Cofta  in  c.Jipater  yin  verho  verbis?!.  2.  Ex  qui- 
bus  clarc  infcrtur.conditioncs  dc  prxrcrito,  &:  dc  prxfcnti hac 
dcfinitionc  non  diffiniri,quia  ha:conditioncs  non  lunt propric 
conditioncs,  cum  adum  fufpcnrum  non  habeant  cum  cius  c- 
uentus  autcxticcnr,autcxtct./.r«w  in ficundoACff  de  tniufl.rup, 
l.cnm adprxfins-.-i^i.  Lfiquentt.  ff.ftcertum peta.  cft  Baldumi  re- 
ccpta  fcntentia  vbiliipra  n.-y.CoJia  lth.\felecia.  c.i.dr  i.Mantica 
lib.io.de coniectu.ttt.yn.i,  Grcgo.  Lopez  ad Li.tit.^.part.6.  glos, 
4.  &  Apparete.xl.].  §.fipatronusverfi.aut:.n.  Implcta  eft,&:pure 
inftitucus  cfl:.^  de  0per.f4hcr.dr Jic  Acos.d.c.fi pater pri,  parte  verho 
e'/^fw///i7;7.44;Diccbatquod  licctfolafigiira  condjtionis  irri, 

.     tarctinflitutioncmfilij  tamcn  fi  inflitutio  fiat  flibconditionc 
dc  pr^tcrito,vcl  dc  prxfcnti.non  annullabis.  &  m  cJcgancj  Ipc-  ' 

^6  cic  confirmauit  Papinianus ,  inl.fiita  no ,f.deverbo.ohliga.  In 
cuius  textus  (pccic tradans, dc  naturaftipulationis  hocmodo 
concc\)txMncfitmmamcentum  aureorum  darejpondes y^iitynon  ta- 
cerc  condicionem  hanc  d.dicGtioncn\yfi modo  centum fitnt  ,maxi- 
mcjcrfi  ita  cxaudiatur,  cum  cnim  hax  conditio.fimodocentum 
ftnt  ex  prxlenti  ftatu  dcpendcat  non  f;iccrc  conditioncm  acce- 
ftatur :  (Sj  licct dida  Icx  quo  ad  prxdidam  dccifionem  intcr- 
prccum  ingenianon  opprimac,opprimic  camcn  cos,  quo  ade- 
ius  Iccundam  partcm,dum  Mt^quoniam fi  centttm  non  ftnt.fttpuU- 
tionullaefi,  Statucns  ad  validicatcm  illius  ftipulationis  requiri, 
intcgraccnrumrcperiri,vtftipulatio  illavalcar.  Adco  quod,m 
liimma  intra  dcccm  contcnta non  tcncat ,  cum  in  iurc  cautum 
iit ,  fada  ftipulationc  in  ccntum.non  rcpcrtis  intcgrc  ccntum, 
quoad  minorcmquantitatcm  ftipulationcm  valcrc.^A-/./7?r- 
mi-s  legatus  lo^.^.fui ejutnaueff.de lega,j,'^ 

5r     Inhac  diflicultatc  indaganda ,  &  compcncnda  antinomia, 
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inter  p  rsedicSla  iura  d, l.fi  ftruus  legntm:  §.qui  quinquc  de kga. i,dr  " 
l.J/ tfajlfpn/af/^.hborant  fcribcntcs  vtrobiquc  Bar.  &:  alij    /.  r. 
^.fi  flfpulanti.ff.de  verbo.obli,n. 8. Cofta  vbi  llipra.    •  -  . 

Saimnntini  prxccptorcs  mei  hanc  tradiderunt,  eo  tcmporc 
quo  ibi  lurisprudcncic^  opcram  dabam ,  vt  tnd.l- fiita  iio  ff  dc  >^ 
T'(fr^.i?^//.principalis  quarftio  Papiniani  vcrfatur ,  an  illa  ftipula- 
tio  eflct  conditionalis,an  pura,rc(blucndo ,  quod  liuc  limplici- 
ter  fumatur,fiuc  ita  fubintclligarur    modo  centum fint ,  (cmper  • 
didamftipulationcm  cflc  puram.  Niruntur  cnim  in  eo  quod, 
lurcconfliltus in  dida  Icgc  attcflatur , ibi  Nec pkcuiffc  fibi  iilhr 
conditionis  h.tbcre fermonem,  qui  non  ad  futurum  fed ad prdfns  tem- 
fturefertur^  ctfi  corttrahenres  rci  vcritatcm  ignorcnt.  Non  au- 
tcm  dccidiflc ,  an  ii  minor  (iimma  reperiatur,  in  ca  ccneat  fti- 
pulatio,&:  lic  canquam  caium omiflum,in  d.l.fl  ica.ftandum  ef-  ■  . 
fc  dccifioni  rclatx  in  d.l.fllcruus  Icgatus  io8.§.qui  quinquc  dc 
lega.i.  "... 

Scd  licct  hxcinccrprccaciograuiflimorumfucric  DD.nuIIo 
modociadquicfccrc  pocui,cumpubIicc  hunc  ciculum,inanci-  * 
quilfima  illa  cociusorbis  Scrcoriana  Olcenli  vniucrflcatc  inter-  " 
prctarcr.Neqihodieadquic/co.  Immo  potiusipfbrumiurium 
pcrfpcdaled:ura,conftaterroncamcflc  interpretationcm  pr(^- 
dictam  (liccccancorumhominum)  excorum  liquidcmiurium  ^ 
litera  euidcntcr  contrariumconftat:  cumin  didal.flita  120.  fF. 
de  vcr.obl.  fuericdccifaquscftjo  validicacis  didicftipulacionis,  »  *. 

ex  illis  verbis  quoniam ficentum non fintfitpulatio  nulia  efl,cx  quib. 
facisanocorioconftat,nonpofledicica(umoiTuflum,  validic^- 
temftipulationis  ,  &ficquo  adciusdccifionem  cfllcftandum 
dccifioni  Tex.inl.fi fcruuslcgacus.§.quiquinquc:ff.dclcga.l.  " 

Vcra  igicur  inccrprctatio  elt,  quod  cum  ftipulationcs  vlcra  ' 
concrahcncium  voluncates  non  operentur,  &  in  I.  fi  ita  120.  dc 

vcrb.fign.contrahentcsnonalitcrfe  volucrintad  inuicemob- 
Iigare,adfoIutionem  ccntij,nifiincra  ccntum  eflenc:vc  cx  ipfius 
Icgis  con ccxcura  apparcc  i bi  drfi ma.xtm}  ita  exaudiatur  iiie fermo^  ^ 
fimodocentumfint.  Nil  mirum ,  finon  extancibusccncumincc- 
grcjftipulacio  nulla  a  lureconlulco  iudicacur.cum  vero  in  d.I.fi  4<>  \ 
Ieruusio8.§.qui  quinq;re(pcdii  ftipularionis  in  minori  quan-  ■ .' 

cicacc,magis  quam  in  maiori  no  inipexeric  ccftacor,fcd  cancum    ^  1 
ad  illam  fumiTiam  gcncricam ,  fiuc  intcgra  dccem  circnt ,  fiuc" 
•  C 
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aon  eflentyValufcin  ea  quadcace,qust  ibi  reperca  fuicSiniilicer,^ 
&  legatu  de  decem  in  arca  cxiftecibus  legatis ,  in  minori  quan- 

41  titatc  valcbit.quiain  d.lfiferuusin  §-qui  quinquc,numcrusil- 
lc^«/>^,  didolcgatoflicrata  tcftatorc  adicd:us,acl  dcnotanclu 
corpus  in  arca  rcpcrtuni,quod  Jcgabat ,  &:  tunc  lcgatum  a  cor- 
porc,non  a  quantitatc  initium  fumitParum  intcrcft,quod  ma- 
ior ,  aut  minor  quantitas  rcpcriatur ,  vtlcgatum  in  quantitate 
rcpcrta  valeat.cumfblumdemonftratiuc  numcrusapponacur, 
quodiecuscfrct,ii  gtatia  taxadonis»ieurcIb:idionis  apponere- 
curyvcad  d.iii  ieruus,§.quiquinqueexp]icac  Couarr.prad.qq. 
c.34i.i.Exquibusracisenudeacampra<uda  remanent.  -  S/k 

4^  .  Vlcerius  ex  vlcimis  verbis  ^quibus  fiipra  definica  iitfc  condEi.- 
cio  iiijfercar,veram  dijlpoficionem  codidonalem  dici  ilkm,  qux 
ehise&duminfucuntm€j|lttfint>  vnde  ciusdii^fidodicecur 
condidol.T.ff.de  pac.  inde  enam  ance  implemecum  ipfius  a>n- 
dirionisnullam  clTc  obligationcm,lic  ncq;oriria£^ioncm,qux 
t.mquamfiliaiplius  obliganoniscxcioritur,cxquibus  apparet 

*    malcin  aliquibus  Digcftorum  Codicibus ,  infcribi  litulum  de 

43  adionibuSjiSc  obligationib  cum  infcribi  c  contrario dcbcar,  de 
obligationib&:  adionib.  Monilrumenimeffet,quod  priusna- 
ca  euec£lia,quammacer>ante  condidonis  enim  euentumnec 

'  ^    cc(rit,nec  vcnicdics,lccdcrc  diem  de  vcrbfigni.  l.bgiwjli<»5.^' 
(iib  condidone:£de  ^diii.edi.Megaca  fub  codirionc:  ^i.fiihdb 
dcvndeincedmadusperindehabecur,  ac  (inon  fii^c  ccle- 
btacus:l.fijpecuniam>5^4F.derebuscrech. 

44  £xhisiuccedic,quoddidcCance.hb.5*varia.cSm.i'9i.noa. 
•c^pridotacan^^Ikun  fhb  condirionci  ea  pendcntc ,  nequc  fi-^- 
liiimfiibcondiriohe  inft:itutum,interuncius  implemcmop^- 
dent-einflicutum  dicipoirc.       ^  ■  - 

Inferunt  ex  fupradidjs  vanaDodlorcs  Spino  in  fpcculo  tcfta- 
mcn.gI0.14-n  j.Scgurainl.j  §.fin.col.pcn.it.dc  libc-&:poftKum. 
Sarmicn.Iib.2.rclcd:a.c-3.n.i-adquosrccurrifacilitcr  potcft. 

Ego  vcro  vltra  ca  qux  inferunt  praecitati  DD-  fcqucntia  dc- 
duco  Primcquodiicondicioapponaturpetitioni,  vel  execu- 
rioni>non vero  fiibflantix  legati,adus  non  dicicur condiCKma-. 
lis,quia  timc  dirpofitio;&  eius  fiib{lancia»ex  futuro  cottditionis 
euencunon  pcdet.fcd  eius  execudo ,  ex  quibus  inceH%enda  efl 
antynoaiia ,  inccr i  fi  Ticio  ai>»  ff  ^pan^jo4i^tkg.  ccJ  l*ex  his 
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vcrbis  l  Ci  Poncianilla  C.eo.qu2cintcr(c  pugnant,  qiiia  in*d.l.{i 
Titio.DicitIurcconruItus,legatumrcli6l:um>cuni  lcgatariuse- 
rit  14.annor.cflc  conditionale.xui  refblutioni  contrarium  dcci- 
dit  Impcrator,m  d.l.li  Poncionilla ,  vbi ,  li  ad  eam  xtaccm  pcr- 
ucnit,cui  Icgatum.vcl  fidcicommiflTum  relidtum  erat,  pctitio- 
ncmadhxrcdcstranfmittcrcattcftiatur,  quodno  habetlocum 
inlcgato  conditionali:  l.vni.§.fin  autaliquidjC.dc  cadu.toll  &r 
in  I.cxiiisvcrbiSiftatucndojlcgatu  rch(5tu  Scucrinx,  quodacci- 
pcrc  dcbcat,cum  ad  lcgitimum  ftatii  peruencrit,non  conditio- 
ncm  fideicommiflb,vel  lcgato  inccrtam,  (cd  pctitionc  in  tcm- 
puslcgitim^  artatis,  dilatata  cfle  deciditur,  quod  agnouiflb  vi- 
dctur  lureconfultusin  1-Firmio  Heliodor.2^-§.iff.quando  dies  47 
lcg.ccd-  ibi  certam  AtAtem  Jortifiltienda  ^rdfiitutam  vtderi  no  pure 
fideicommif.reli^io  conditionem  infertam.Q^(^  verba  fatis  dcnotat, 
tcmpusccrt^  ^tatiscaufa  legatarij  adicdum,diem,non  condi- 
tioncm  induccrc.  qux  iura  ad  vcram  concordiam  ex  didis  rc- 
duccnturrcx  dida  difl^erentia-Quia  in  d-lA  Titio,conditio  ad-  4^ 
kripta  crat  ipfl  difpofltioni,&:  fubflatix  ad:us,cum  cflct  flhi  Ic- 
gatum  Titio  cum  is  i^-annor.cflct  fadus,(S<:  fic  nil  mirum.fl  ta- 
lelcgatumconditionalcdicatur,&:  flc:Inaliis  vcro  iuribus,nc- 
pe  in  d.l.fl  Firmio,l  fl  PoncionilIa,I.cx  hisvcrbis,dirpofltioni,&: 
cxccutioni  dies  crat  appoflta,quo  caCu  dilpofltio  conditionalis 
non  efl:.doccnt  Ant.Gom.var.rcrol.c.^.n  i^.  vbidcflibftitut.fl-  5® 
deicomiflaria  alicui  fada  loquendo,in  tcpus  ccrt^  ^tatisjrcfol- 
uit,eflreconditionalem,  fl  tempus  apponatur  didac  flibfl:antiar, 
non  vcrp  fl  prxfl:ationi,&:  exccutioni:^vel  flid  tempuscert-e  x- 
tatis,adiiciatur,graciaipflusficleic6miflarij,vt  docet  Greg.Lo-  5* 
pez.adl.3i.lib.9.part.(5.glof2.verbo  quandofuere de cdend-i^wod  r 
cx  tribus  infpici.&:  cognofci  attcflatur  Gomcz.loco  flip.citato, 
Ncpc  quodlit  fllius  tcfl:atoris,fecundo  quia  minor,  tcrtio  quia 
de  tota  h.Trcditatc  agit ,  vel  quando  illud  tempus  certx  artatis 
adiicitur  fidcicommiflaiio.fccus  vcro  fi hxrcdigrauato-  Quia 
tunc  ccnfctur  in  dicm.prout  in  I.fi  Firmio  §.i.vbi  tepus  crat  ad- 
iedu  in  tauorcm  alumni ,  qui  erat  fideicomiirarius,  cui  tcftator 
profpicerc  voluit  Hac  interprctationcm  admifit  Greg.  Lopcz; 
ad  d  l.ji.tit.^.part.^.inglo.i.circamcdium,  ex  mcnte  Bar  in  I.fi 
cui  lcgatur,§.hoc  aute  dc  lcgai.  quia  tum  non  cfl:  conditionalc 
legatuminccperditillud  legatarius,  etiamfiadtalcm  a:tarcm 
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non  pcruenerit.pcr  Tcx.in  l  libcris  quos  i8.  §.ab  hxredib.  ff.dc 
alim.&:  cib.lcgaBarfcquuntur  Ang.Bal.Paul.de  Cafin  lcctura 
Padtiana,&:  aJij  innumcripcrd  Greg.Lopcz.d.loco  allcgad. 

5 1     Aduertendum  tamcn  vlrerius  cft,quod  tempus  ccrta:  artatis^ 
apponi  dcbet  per  verba  cxprcfle  dcnotantia  tepus ,  ncmpe  per 
ha:c,f  «w,vel  qtiandoS^cus  vcro.fi  apponatur  pcr  dictionem.qu^ 
principaliterlignificetconditionem,  vel  tcmpus  morris.  quia 
tunc  talis  diipofitio  indiftinctc,modo  cxccutioni.modo  /iibfla- 
ria:  actus  apponatunmodogratiavnius ,  modo  gratiaalterius, 
coditionaliscrit  difpofitiorl.ii  rcruuslibcr.r9.ff.dcftatulibc.vbi 
lcgatu  fauore  libcrtatis  fuftineturcum  in  aliis  coditio  dcficiat, 
l.quib.dicb.4o.§.quidamTitio.fFhoe  tit.Pau  dc  Caft-in  I.Scius 
Saturninus  4<^.&  ibi  glo  fi.ffad  Trcb.Bar  Paul.&  alij  in  I.fi  cui 
legctur  4<j.  §.hoc  autcm  ft.dc  lega.  i.  Ex  quibus  apparct ,  non 

53  rectc  Accur.ind  l  fi  Poncionilladixifrcincotcx.  nonqueri,an 
tempus  fucrit  appofitum  in  vim  coditionis.vel  diei,cx  quo  pcr- 
ucncrat  ad  cam  2ctatem,quo  cafu  fi  non  pcrucnifrct ,  quarrcre- 
tur,vt  altcro  cafii  tranfmittcretur,aItcro  vcro  non. 

Sccundo  cx  dictis,&  aliis qua:  ad  noftrum  inftitutum  notat 
pater  Ludoui.aMoIina  dciufti.&:  iur.tracr.i.difputa.iS^.vcrfi' 
tertia comlufio  infcrrur,  quod  cum  antc  conditionis  implcmcn- 

54  tum,nulla  fit orta obligatio ,  legatarius  conditionalis ,  vcJ  con- 
trahcns  fub  condidonc ,  crcditorcs  intcrim  non  dicentur :  J.is 
cui  43  fF.de  obh.  &  actio  l.qui  in  fraudcm  27.  vcrfi.  diucrfa:  ft' 
qui  &a  quibusI.pcnult.fF.cxquib-  caufis  inpoflcflio-eatur,  vt 
notat  Guticrrcn.de  iuramcn.confirma.^.par.c.i.n. 15.  circame- 
dium,dum  intcrprctatur  Jfina.dM^-Iib.^.noux  rccopila.dccla- 
randoverbum  illuddictarlcgis,  Noseanoblti^ados^hocefhyCum 
cfFcctu.  In  iudicio ,  vidclicct  fubfccuta  lids  contcftadonc,  &: 
nonalias.quodprobat  Guticrdicto  loco  cxl  amphusnon  pe- 
dlFrcmratamhaberi  &:  cxcad.I  fina.  dt.  15.  hb.4.  nouarrcco- 
pila  •ibid.  quepafados  aquellos  mlo puedan  mas ptdtr.  Ex  quibusap- 
parct,  vcrbum  illud  petere*  fimphcitcr  intclligendum  ciFc  cum 
cfFcctu,&:ficdciudiciah,cum  inanis  alias  cnctdifj^ofitio.  Ex 
quibusfimihtcr  infcrtur  intcllectus  ad  conftitutioncm  3.  Rc- 
gis  Fcrdinan- fccundi  infccunda  CuriaBarcinoncanni  i493.c* 
^(V.quxcft  conftirudo  3.  fub  tit.dc  Prxfcdption.  dum  fimihter 

55  dc  famulorum falariis  difponit/quod  lapfb  anno  pcd  n5  poflint 
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ibi  € pajjat  loany  noferj pugafer  /uy,  hoc  cfliniudiciopcdcum  cf- 
fcccus ,  Sc  in  confticuc^.  eiufdem  ciculi  ftacuicur  m  compucis 
j>harmacopoIarum ,  vcincra  cricnniumdcbcancpeci,ahas  qne 
nofenfugaferiuy,  Hoc  cft  iniudiciopcci  cum  cfFcccu  ,  valcbic 
ramen  proceffus  cum  co  agicarus ,  ii  cxcepcio  ifta  ccmporis  la-  .  . 
p{i,pcrparccmnon  apponacur.  Ica  cradic  Dcci.  con.  275.^.3. 
verfi.  reccnca  hac  conckilionc  &:  ica  in  praxi  efle  deciflim  accc- 
ftacur  Guido  Pap.dccih.  iii.in  prmc.  &:ibiaddicio  Scephani 
Ranchi  dum  aic ,  per  ludicem  non  polfe  fupplcri,  nifi  per  par- 
cem  opponacur.Q\iia  prxlcripcio  non  cxcinguic  accioncm  ipfb 
iure,Ied  opc  excepcionis.Vnde  cum  crcdicorcs  condicionalcs, 
pendencc  condicione  ,  peccrc  cum  cftcccu  non  poftinc ,  quia 
cis  obftat  cxccptio  condicionis  non  implcc^,nil  mirum,fi  dixe- 
rinc,credicorcs  condicionalcs,  fimphcicer  non  eflc  crcdicores, 
quiaquodpcccrcpoflbncnoneft  cumcftcccu.Hocauceinin- 
cclligcndumcft,  dcfolucionc  vera&  reah  impIcmcnco,quia 
alias,eciamcumcfteccu  concra  debicorcm  condicionalcma^i 
poccft  :  ncmpc  fl  agacur,  vc  inceriin  pcndcncc  condicionc  cau- 
tioncm  prarftec ,  dc  implcndo  lcgaco  a ducnience  condirione,  ^ 
quoddiccum,in  vimcxccpcionis  arcgula  generah,  qux  ha- 
bccur,credicorcm  condicionalcm ,  aduerfus  debicorcm  condi- 
cione  pcndencc  agere  non  poflc.  luxca  ccxr.in  1. in  omnibus  fl^. 
dciudiciis  annocacfoncanclladepaccis  doca.  claulii.  ^.gloiTc?. 
^.parcc  an.30.  quem  poft  hscc  claboraca  lcgi,vbi  lacc  de  accic- 
nc  inccncanda  ance  cempus  compcccns  quem  vide. 

Similicer  dcbicorcondicionalis,  pendcntc  conditionede- 
bitornoneft,  quia ab cocum cffcccu dcbitumrccuperarj non 
poccft  ,  oppofica  per  cum  cxccptionenon  adimplcra:  condu 
cionis.I.debicor. fF.de  verb.fignir.I.dcccm  ii^.fF. dc  vcrb.oblig. 
&:  cx  Rcgij  fuprcmi  Cacalonis  Senacus  obferuari  colligicur  cx 
Micaele  Fcir.^.pcr  oblerua.Rcgis  :i\.\^.c,i60'VCY(x.corrohoratur 
hdtc  affirmattuavndcfi  dcbicorfub  condicione  vera,(qua^vc  di- 
ximus  eft  dc  fucuro )  dcbicor  ea  pcndence non  dicicur .  ncquc 
credicor  diccrur,cum  concrariorum  cadcm  flc  difciplina.  Do- 
cccBar  inl.i:h.32.&:  33.!^.  flccrcum  pccacur.communiccrrcce-  5^ 
pcusfccundumlafbn.^S.Cur.iy.  Ripa.ioo.indictal.i.Alciar. 
RcbufF  &c  alij  in  dicra  I.  crcdicorcs.cx  concraccu  cnim  condi- 
•tionalijintcrcomralicmcs  nonpotcft  cransfcrripoflcflio,ince 
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purificacainconditioncm.Carro.deci.pr^dictan.7.  quiavtait 
Meno.con.  i^.n.i^.lib.i.craditioqu^  tunc  fitincontractucon- 
dicionali ,  antc  conditionis  euentum  ccnfetur  tradi ,  ne  ca  ad- 
;  impletaftatimccnfeaturtranflatumdominium. 

Contrariancur  tamen  fupradictis  lurirconTultorum  rcfpon/a 
in  J.creditoresio.I.conditionales  54.  fF-  dc  vcrb.fignif.I.is  cui. 
4j.fF.de  oblig.  &:actio.l.inpofreflionem.  ^  fF.exquibus  cauiis 
in  pofleflionem  eatur.I.creditoribus.4'fF.de  feparatio.I.in  frau- 
dcm  fF.  qui  &c  a  quibus.  quorum  iurium  decifionc  probatur, 
concraliences  fub  condicione ,  incerimcapcndence  crcdito- 
rcseffe  ,&  eorumiurium  auccoricace  id  plures  incerpretes  ce- 
nuerunc ,  vcconftaccxMcno.  de  recupcran.pofTc.  rcmcdio. 
5.n.23.&  24. 

58  Quibus  non  obftantibus,  multi  a  Bar.  fenccncia  non  rccc- 
debanCjiuribufque,  &:cxipfis difficulcacibusorcis,{icrefpon- 
dcbanc,  vc  l.crcdicorcs.  10.  fF.  dc  vcrbor.fignif.  ica  incelliga- 
tur,  quod  ibi  credicorcs  non  fint  fimplicicer,  fcdcrcdicorcs 
condicionales. 

Similiccr  dicebanc  adKinpoflTcflionem  fF.cxquibus  caufis 
in  poflTcflionem  eacur ,  &  adI.credicoribus.4.fF.dcfeparacio. 
quodcumeflfccin  maceriaindifFcrenci,  qualisefl:  illa,  in  qua 
^  .r  milicac  eadem  racio  ,  vc  in  credicore  puro ,  &:  conditionaJi  in 

miffioncm  8c  poflTcflionem,    feparationcra  rationcm  vtriuf- 
\  que  cfTc  habendam. 

Intcrpretab.incur  iimilitcr  Tex.  inl.is  cui  ^i.fl^dc  oblig.  & 
actio.  quod  fcparetur  ibi  lcgatum  condicionalc,  acontractu 
conJicjoaali,  quoad  cfFcctum  cranfmiflionis,  vt  legatum  con- 
*  ditionalc,  fi  ca  pendcntc  dcccdat,  non  traniinittatur,  contra- 

licns  vcro  ad  hcrcdcm  contractum  tranfrnittat. 

Hasintcrprctationesadmitterenonpotui  ,niimo  exillimo 
in  co  pcccarc,  quodnec congruainintcrprctationcm, necgc- 
nuinum  fcnfum  tradant ,  imprimis  cnim  talis  intcllc^his  non 
adaptatura-^l.iscui  4i.fl\dcoblig.&  adion.  vbiVipian.non 
conflituit  principalitcr  ditFerentiam  inter  tranlmiflioncm  c6- 
/  tradus  conditionahs ,  &:  tranfmiflionem  legati  conditionaHs, 

Ccd  difl^crcntiam  illam  docct  cflc  intcr  creditorcm ,  6c  lcgata- 
rium ,  nuUa  habita  mentionc  tranfiniflionis.  Vltcrius  quia  ea- 
dcm  r Atio  a  pra:di£tis  aflignatur  ad  di<^am  1.  in  fraudcm  25. 

ff.qui 
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ff*.  qiii  &:  a  quibus  ,  vnde  tantorum  virorum  intcrucnro  iudi- 
ciojVix  mcum  intcrponere  audco.  Timidc  autcm  qua:  mihi  in 
huius  rci  commcntationefc  ofFcrunt  tradam,  alitera  pr^di- 
clishanc  rcm  comprchcndcndo.Diccndumigitur  a  nqbisvi- 
dctur.quod  fiuc  fit  contrahcns  fiib  conditionc ,  (iue  legatarius 
conditionalis.ca  pcndcntc  ncutcr  crcditor  dicatur,quoad  hoc 
vtdebitum  cum  clfc6tu  cxigcrc  poflint,  Deci.Rotac  antiquio. 
y.n.y.dc  concc.prx*bcn.  quia  cum  ius  agcndi  pcndcatcx  efFc- 
dujqui  ab  exiflcntia  conditionis  pcndcr,  tanquam  iine  adio* 
nc  agcntcs*inutihtcr  agercnt,&:  finc  elFcdu  ,  cum  vt  fupra  in 
prooemio  diximusfmc  adionc  ncmo  in  iudiciofc  expcriricum 
clFcdu  valeat,  &:  fic  inteUigenda  cfl:  dodrina  a  Bar.tradita,  &c 
pro  ipfius  fentcntia  fundamenta.  ,  . 

Quod  autcm  in  dida  J.is  cui  42.fF.de  oblig.  adio.  lcga- 
tarius  conditionalis  pcndcntc  conditionc  non  dicaturcredi- 
tor,  ab  Vlpianonil  mirumii  vcrbum  C>r^//^?r  (ccundum  fuam 
vcram  ctymologiam  accipiatur.  Crederidt  cnim  vcrbum,aquo 
crcditordcfccndit ,  adomncsillos  propricpcrtinct,  quialie- 
nam  fidem  fequuntur  ,  l.i«  vcrfi.  omnes  enim  contrcMu\  fl.fi 
certum  pctatur.  conflatcnim  contrahcntcmflib  conditionc, 
alterius  fidcm  fcqui  ,  vndcmcrctur  nomcn  crcditorisfaltim 
conditionalis,  lcgatarius  vcroncquc  hercdis, ncquc  teflato- 
ris  fidcm  fcquitur,neque  altcrius  in  tcft:amcnto,  cum  ipfius  Ic- 
gatarij  nullus  adusinlegandointerucniat,  immolegataigno- 
rantibusferc  fcmpcr  adquirantur,  &:  frcqucntius,  ad  quod  ius 
noflrumrcfpicit,l.namadeafF.dclcgib.  &:  flccumignoranti- 
bus  lcgata  adquirantur ,  I.cum  pntcr.-^fy.^.furdo  &  muto.  ff:dc 
lcga.z.non  mirum  ,  quin  lcgatariusnon  fblum  vbi  fubcondi- 
tionclcgatum  rchdumcfl.  vcrum  &:  vbi  purc ,  propriccrcdi- 
tornon  dicitur.  Agnouithoc  Bar.  &:  communitcr  DD.in  I.r. 
fF.de  rebus  crcdi.  vndc  ctfi  ahquis  Icgatarius  crcditordicatur, 
impropric  &:abufluc,non  veropropric,vt  omnibus  vocabulis 
vtuntur  lurcconfulti.  "     •    <  ♦ 

Et  pro  prxdictis  cft  &:  vltcrius  pondcranda  alia  ratio,  ncm- 
pcin  contradvrconditionali  iusquoddam  dc prarlcnti rcpcri- 
ri ,  licet  ohliijitto Jit fijpenfa^.vft^sfiucltis  16, ff.de  ftipnU.firtw.  iki 
i^uidergofijnj^  condittone ftifuktur  ,  nec  hoc  cafn  njaleat fiipuUtioy 
quia  cxpr^fc^ti  vircs  capitftipulatio^quamuispctitio  cxea  fii- 
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{penfa  Ik ,  apparet  igicurius  quoddani  in  ftipulatione  coudi- 
tionali  deprxlenti  cHe  ,vtdocet  BaLinl.ficut  C.deoblig.  & 
adio.  PicKardus inftit.  verb.obUg.%.ex  condttionali.n.j.confir- 
mnnsexivftisfiti^lus  16.  ibi  quia  ex  frxfenti  vires  capit  fiifula- 
tto  ,  cfuamuis  fetitio  ex  ea  fujpenfa  ftt ,  dc  ftipula.feruo.  cuius 
occalione  contralicns  crediror  appeliabicur ,  at  in  legato  iola 
voluntas  teftantis  adeft,  coUatain  futurum  euentumcondi- 
tionis,  vnde  conftat  iulhinmcintcr  eos  ab  Vlpian.in  dida  I.is 
cuiS^  abaliis  in  aliis  allcgatis  iunbus  conflitutam  clle  diffc- 
rcntiam  :  quod  &:  vltra  prxdi(3:d  maniFcIlum  cx  lioc  fit  ,  nam 
cumfcparacio  bonorum ,  qux  daturcrcditoribus  defundi  in 
bonis  ipfius,&:ha:redisHiIl:icuticxl.i.ff.dc  feparatio.quaeex  e- 
dicto  Pr^coris  fblebac  impccrari  ,  concrahcntibus  ctiam  lub 
.  conditionc ,  fiiic  conccfla ,  vcpotc  creditoribus  condicionali- 
bus ,  l.crctiitoribus^.ff.de  {eparario.  Icgatariis  vero,  attento 
ft:rid:o  iurisrigore  nondabatur  :  exjequicace  camcnedi^lum 
7^  Prccorisad  cosfuicextcnCum.  l.quocies.  6.  ibi  dtquum  eft  lf.de 
feparat.  fimilitcrque  mifsio  in  poffclsionem  qu^  crcditoribus 
dabaturexl.i.ff.cx  quibuscauilsin  poflefsionem  eatur.  caula 
rei  fcruanda^,  idcft:  rationcfuicrediti  (vtintcrprctatur  Ac- 
cur.  in  dia:a  l.i.verbo  Icruand^  )  ctiam  contrahenribus  iiib 
condicione  conccdicur  vcpoc«  crcdicoribus  condiciona- 
hbus  I.  inpoflcfsioncm.  6.  tf.  quibus  cx  cauiis  m  poftcfsioncm 
eacur. 

72^^  Nequehuicdifficulcaciobftarcvidetur  Tex.inl.penult.lf* 
eod.  vbicreditor  conditionalisin  poffeflionem  non  mittinin 
quiaomiflainterpretatione  Accur.in  dida  I.in  pofleflionem 
verbo  folent ,  ad  quam  fc rcfcrt  idem  Accur.in  dida  l.pcnult. 
verbo  non  w///////r,quxvioIcnta  cfl,  nec  diflicultatemtoilic. 

75  Diccndumcft  didam  I.pcnulr.  idco  mifiioncm  inpofleflio- 
ncm  crcdicori  condicionalincgarcquia  cum  ibi  darrturmif- 
flo  in  poflcfiionem,  ad  vcndcndum,  6c  alicn.indum  bona  crc- 
dicorum,  inquorum  poffcflioncm  miflliserac  ,  vt  .ipp.^rcc  ibi 
cjuia  is  mittitur  cjui potejl  bona  ex edi£io  vendere ,  cu  crcdi cor  con- 
ditionalis,pendcnce  condicionccrcdicor  cum  clfcctunondi-r 
cacur  vtbonavcndcrepoflit,  dicca  i.pcnul.idconil  mirum,  fi- 
miffio  in  poflcffloncm  ipfls  ncgccur,cum  cius  iusflc  in  fiifpcn^ 
fo  ,  proutin  fimilidaricrcditoribusin  bonis  maioratus  ncgac 
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Grcgor.  Lopez  adl.i.tit.S.part.^.glofl./.  circamcdium  ;  quac 
miflio  in  pofleflioncm  legatariis  non  competit ,  fed  exfpecia- 
lircfcriptoeis  conccflUm  fuitpofl:ea,  l.i.fl-.vt  in  pofleflio.lcga. 
I.ccrta.Ccod.  qux proprie non  appellatur  miflio  in  pofldiio- 
ncm,fed  cufl:odia  rerum,&:  obferuatio  conccfla  dicifur.I.cum 
lcgati.  iz.tf.cx  quib.cauils  in  poflcfiioncm  c.itur. 

Tandem  corroborantur  prxdida,  quia  bcncficiuml.-^li^ 
Scntif,prohibcntis(cruorum  manumiflioncm  in  Fraudcmcre- 
ditorum ,  qucmadmodum  datur  crcditoribus  puris ,  ita  ctiam 
conditionalibuSjVt  adueniente  conditione ,  libcrtas  in  corum 
fraudem  conccifa  impediatur ,      reuocetur.  dida  l.in  frau- 
dcm  i^.I.fl  cum  fideicommi<ram  §.flfub  conditione  fl^qui  &  a 
quibus.  Attento  autcm  iuris  flrido  rigore.  hoc  beneficiumlc- 
gatariis,vtpote  non  crcditoribus  veris  non  competebat,  ex  se- 
quitate  tamcn  didiximix  Sentix,ad  eos  extcnfa fuit,I.cu his 
qui.  S.fl^.  qui  &  a  quibus.  ex  his  fatis  longe  fermo  a  nobis  de 
conditionis  natura  &:  eflentia  habitus  cfl:,  cum  de  ipflus  diui^ 
flone,clfcdu,&:  implemento  infrainexplicationclcgis  fccun- 
da;funuslatcdi(putaturi.     *        .  •  - 

;■     c  A  p  V  T  11.  ,; 

V:.         Pcmonflratibnc, & eff  fecuniiapars  '  ^*"'^ 

Rubrics.  . 

1  T>€monfiraUOAftd?hiUfofhosqHomodod€fnUtur  ' 

2  'DemonftratioquomododefinUturaglojfA  ■      '      .  ^ 

3  DemonftrationU  alia  definitio  '  •       '  - 

4  Befinitioomnisiniurefericulofa     -      :      .  ' 

5  Demonftrationisveradefinitio  '  : 

6  Demonftratioinquodifferataconditione 

7  Legatum  reUaum  de  fl:ilo  qui  meus  eric  dn fitconditionaU 
veldemonftratiuum 
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8  Legatum  rci  alicnd  xn  ^  quomodo  valcat 

9  MfLUMum  qui  m  turc  qutd fignijicct 

10  legt^rihit  ^A^ffM  AMTO  & argen.  legAf.  declaratur.  & 

11  LegMtiim  e$rf9rk  eerti  m  quo  differtu  a  legM  cwrfrU  jw-* 

certi 

IX  lfirmeleHitm€.S>%'Laheo.fdelega.\,deckrAtur. 

13  LSi^ntmMmime.ffJeMmr0&MrfftBJ^d.dicUrMrmr^ 

14  JLebtiitinmc^iy  affofitumcorforicerto  Ugtii^referMwr  U 

demonpimdtimlegMSmn^  veroudmedmmlegMndi 

15  obijctunt  DoiioresaEqmi  inrse^ttra fiiprddiffd 
j6  Lfcribtt.'^4fff'deauro,&argcn,lega.decUrdtur 

ij  Legatum  dc  co  quoci  vxoris  caufa  paratum  eft  an fit  cen- 
ditionale^andemonjirattuum^  &  quidtmfortet  dr  numero 
18.19. 

20  Bjektimm  quod  in  duhto^  an  dtcMurAffofitum  demonfirati- 
neyfftmde  uffimitnr  temf§ri 

• 

DIsPTTATVlii  de  Demonftrationc  ,tanqiiam  de  feciin- 
dapacce  noftne  Rubricse/dendum  cft » quo  ad  infliai- 
oxmnoftrum  attinec ,  (relida  fignificacione»  &  dcfinirionc, 
qua  i  Philofophis  acdpief>anir,&  ab  ipfomm  Paltrc  Arifliaie- 
lclibro  i.dcdenionft.c2.  definicndoeam  eflc,fyIlogifinum 
fadcnsfcire,veIfyllogifmum  cortftansexVeris.Minais^immc- 
diacis,prioribus,  notionbus,  &:  caufiscondulionis)  a  goOa 
noftia  hic  in  Rubrici  dcHnitur ,  vcficquaedamincxiftenWUS, 
fcu  pra-tcriris  accidcntibus  notitia  ,  quo  magis lcgatum  fit  h- 
"  quidum,adliibita,hanc  rcfiitat  Bar.in  l.dcmonftratiofaHa.in- 
%a  hoctitu-  aliara  tradcns ,  quam  adducit  Gomcz.  libro  i.va- 
ria.c.u.n.74.infincdiccns  demonfbationcm  cflcillud.  quod 
rcfpicitperfonamdifponcntcm,  vcl  ciiis>  inquam  confcmur 
•di£pO!fido,vclipfararcm,fupcr  quadilponitur.  Quamamplc- 
dividcturMier.adconftit.hacno(lran.5.  vbi  pronomcn  hoc 
•diccbatdemonftracionemindufierc  ,  quia  pcr  illu J  dcmon- 
•ftrabaturreSrfupcrquadifponitur;  A  quibus  mcrito  rcccdit 
Sodnusindiaal.dcnM>nftrati6fiilfa;i^4qiiia  diccbat  t-.lfo 
pracdidosauftorcs  cxiftimaffc ,  noticiam  clic  dcmonftiado- 
ncm,cumpotius.fitdFcau$dcnionftcacioJW  Yndcaliasdc- 

ibwticncs 

... 


-  ET  DEMOKSTkflliTioKlB.CAVSlS  E T  MoDrS. 
'iSiitiortes  demonftrarionis  tradideriint ,  BaL Aibcric.hic  &  in 
hdemonftratio.Mediccs  de  dcfinitio.  lib.i.GSi.MolinaThco- 
log.de  11  ifti.&:  iurc  trada.i.difputa.zii.Quibiisomnibus  reie- 
€tis,  licct  omni s  dcfinitio in  iure  periculolii  fir,  vt rcfert  loan- 
ncs  dcl  Caftiiio  Socoinaior,libro  i.eoQtrouer.  quocidia.dc  v- 
fiifiii.c.4«n.i«  veram,  &proprianidemonftrationis  dcBmtin^, 
tieinhancelIee3dftimo,quod  demoxKftcadodcqualicaii^pr^- 
feiuibu$>vel  pr^tericis,ad  &ciltorein  rei  noticiam.  £x  qiia  dk-^ 
re  oofiftac;  diiier£un  dXc  racionemi  &  aacuram  condicionis  V  # 
nacura4lemonlfaacionts,quaeprx(aitctoremdoc^  Lnomir, 
natim.34.in&ieibi.  JmterdtmofffirM/iMem  ,  ^  cmUiipttemhic 
interejl:  quod  demonfirAHotkrumquirem  faHam  ofiemUt  ^  conditii 
futuram.lnfcz  hoc  tit.vnac.vtlcgacuni  debeatur,conditioneni 
antea  adimplcri  ncceftario  rcquiritur,fi  fub  condirionc  rehn- 
quatur :  fi  vero  illud  dcmonftratiue,  etiam  fi  demonftratio  (it 
faha  tcnct.  1.  dcmonftcacio  faJUa.  ij*Si  hoc  uc.vbiUcius  de  cali 
legato  difputabitur.  * ' 

£xhisapparet,mcrico>&iure  optimoaTrebado^^cece^ 
ris  lurecon&lds  fuifte  reptehcnfum  Labeoneih  >  qtu  exiftima< 
l^at ,  lcgatum  itarcli^bim»  k^^Stichum  qui  meus  erity  non  efle 
cj^lj|ditj€^  £cideoiimortiscempore 
ierauV  commiinis  ei!et>cocum  legacum  dcberi>  quia  verba  alla» 
quimemme^cam  demonftrariueapponancur,  prodimidia 
liena  partctanquam  falfa  demonf&arionon  perimicfegttdiffl. 
Tuc  enim  xftimatio  dimidij  valoris  eftet  danda.quia  valetlc* 
gatum  reiahenar  dummodo  iciac  teftator,  alicnam  remloga- 

ria.c.  2o.dc  legaris.n^^^^^'^^'^^'^''*^^' 

Prxdida  autcmfentcntia  falfifTima  apparet,  quia  cum  leg^a- 
tum  rchdum  lit ,  d  e  Sttcho  qut  ^w/^f  m/:tanquam  vcrba  concc- 
pta,&:  rclata  ad  tempus  flitutum ,  condirionem  fa^ere  debec 
Qiiia  Rcladuuin  qui  iundumverbofucuri  cempori$,noa  de- 
monftrationcm  ,fcd  conditioncm  imp6rcac>£cleganimcoQ-,^ 
ditionalcreddit.  cradit  Acoft.  ieled.winc^ipreta.Jtib.i.ca.^.n.1. 
infine.drc.7j1.10.ex  L&ruiele^ne.  5.S<tLabeo  £delcga.i.L 
nuper.85.  ikitfUmii^mwtktemfvrecettiiimhmfir^^ 
fiemy  quA  meit  erit^tte  iuhie  frffcettditi^  accifietidim  >  ef  iht/edi 
^  Stichum^Himetts  crit^  pro  conditione  acaficnditin ,  nec  intcrcfifc^ 

D  ij 


Ad  RVBR.  TlT.D.DE  CONDITIONXB. 

m9iUtqmmeMtem,v€lttnyJimeu6  fr//.CdcIcgar.3.  tradic  nobilis 
Pegueraded.n^Ji.ii«Rcgijrupremi  Catsdonis  Scnatus  ex  t 
.  Sdchum  qui  meus  erictf de  legaci.  &  idem  ienfiire  Batr» 

Paul.&  alios  acteftanir  didus  Peguer. 
<c>  Nontamentranfithaecreiblucio  abfque  difficulcate,  quia 
Pomponiiis  lureconfultusinLicribit.  h- c[e  aturo  &  argcn. 
lcga.iii  finc  ait,  lcgatum  a  marito  vxori  reli<^lum  ,  fub  rclatiuo 
adiundo  vcrbo  futuri  tcmporis ,  dcmonftrationcm  Icgati  fa- 
ccrervclutifi  ita  lcgetur,/x«r//w  cjuodeiu-scitufk  paratum  erit ,  cu- 
iusTcxtusdccilloncopprcfTus  Accurlius  m  dida  l.verbo  ile- 
monfirAtUnem  dicebac,  iliud  relatiuum  iimclium  vcrbofuturi 
'  ceti&poris^importaredemonftrationem  tempons^Qin  :  qux 
ms^sinquit  Accuriius  didtur  conditio  ,quamdc^ixiQtti{lratio: 
quaminterpitetationemnon  defuerunc,qui  cam  omnino  reii*- 
debant JTadunt  fir  alias  interpreutiones  ad  di^um.Text.Bar. 
AcictxbentesindiBerfis  lodS}Coftalib.i.ieleda.  cap.^.quasrc» 
ceniererongumeflet.  ^:^-^-  -.  jii 

-  Non  crubuit  CmftcJib.i.obfima.c.39.CGtticri1idem  &  au- 
doritatem  PandcdarumFlorentinarum,&vul^torum  Coi. 
II  dicum,  didi  Textuslittcramcorrigcrc ,  aufo  liquidcni  om- 
niumiudicio  tcmcrario.Qjjare  priecetcris  omnibus  interpre- 
tibus,in  prardicta  Tcxtus  dcclararionc  omniu  ca^rcrorum  in- 
gcnialbpcrauit  Alexand.in  l.conimodiilimc  n.6.fl.dclibcr.&: 
pofthum.  conftituendodilfcrcntiam»  intcrlcgatum  corporis 
ccrti,vclinccrti,doccns,&:  ftatuens.corporccerto  lcgato.  ve- 
luci  StkhB  relaciunm  adiundumvcrbo  prarfentis  cemporis/ar 
cjgcc  demonftrationemtadiunftum  veroiuturo  temporijfacc- 
Jbi^nditionem.C^omiododebetintellig;iTn^  didaj.fclv 
tt.t&cle£Hottc.5.$»LaBco  ff.dc  lega.  i.fi  vcro  iticertum  corpufle- 
gctur,veluti  ^^^tf«nirm,velmr4&,velquid  aliudincertum,tum 
rclatiuum  fiuc  apponatur  tcmpori  prsclcnti^fiucfuturo ,  dc- 
mondrationcmfacir,  &:  iic  rcmanet  claradecifio  Tcxc.  indi*- 
^  da  l.fcribicQiuntusMurius.^.4.§.fina.ff.dc  auro  &:  argen.Ie^ • 
ga.  vbi  fic  icgatum  crat.  Aurum  4uod  vxoris  caufa  compara-  -, 
nimcrit,  &:  fic  cor|  us  inccrrum,  vndc  dcmonftrationem  Fc- 
dt,  quiailla  inccrtitudoauri  lcg:ui,fuicvcrificata  cx  illa  dc-- 
'    monftrationc  ,n^'n\pc,  dc  iilo  quod  crac  g.atia  vxoris  para- 
'cum>  qiuc  iaccrpxccauo,  con^matuc  cx; .  lurccoaililto ,  in  1. 


ET  Demonstration^CaVSis  et  Modik.  29 
Quincus  Mucius.io.fK  de  auro&:  argcn.lcgac.  vbi  diiicrcnria:  14 
racio  conflicuimr,  quod  Coi^occ  oercok^jio^ielatm^ 
«d  demonn;randamrem  lc^Kam  adiidaciir  9  64  adverbum      ,  : 
l^andi  referatur ,  difpofititt&  Ac  corporeiniteoif^^aco^ilU 
verb^ meus efi%  veiilla qtdimeusirk  >ad  certifiouidani  rem 
legacam  principaliter  adiiciuntur  .*  vnde  ad  s^maiAMSki^ 
nonrefenmtar,  lde6quenoneftmirum,  fiinonini  eiirde- 
monftracioncm  non  conrincanr. 

Hxc  aucem  intcrprctario  ctiam  oppnmitur  a  maioribus  ,15 
nolkis,concra  cam  obiicmnt  aliqu?,  cx  quibus  moci  aliqui  ab 
ea  rccedcbanc.  Ecprimo  obiicitinc  l.Qj-initus  Mutius.  lo.fF. 
dc  auro  &  argcnto  lcgac.  ybi  rcJaciuum  fuic  adic^lum 
vcrbo  praercntis  tc^gori^  >  corporc  inccrto  lcgato,  &:  ta 
men  condicioncm  £icic »  videlicec  quod  valeat  lcgatum*,  ii 
cnufli  vxoris  eilenc  parara.tum  ex  Texcin  i.nuper.i5.$.plane: 
ff.de  iega.5.  vbi  veftis,  &  fic  corpus  inccrtumeraclcgatuffli'  - 
6c  tamen  relatiuum  futuro  tempori  adiedum  9  veluti  quse  . 
vxoris  cauia  patata  eraic  vel  qu^  mea  erit » eondiuonem  in- 

Hfc  antdn  nonmemeuent,quinAipradidxrefblttti(Mii 

ifterubrcribam.  Pro  cuiLis  rcfolutionc  conflituo ,  quod  quam- 
uis  incerto  corporc  legato.hsec  vcrba  ejuod i  xorh  caufa  f  aratimi 
m/,  principaliccrad  dcmonftrnndam  rcmlcgacamponnncur, 
sicque  hoc  refpcdu  fcmpcr  dcmonftrationcm  contineanc ,  7 
-  troque  tamcn cafli  conditioncm,  perdcmonftrationcm  ha- 
4>ent.  C^odfienificat.Iurecon^ultiisin  dida  l.icrib^ 

dr  Ugd^llff^fkjfim  z  vt  rcdc  Accuriius  ibi^vcrbo  demen- 
ftrtnonem  aduertit.    Nam  ii  ita  legatum  concipiatnr ,  . 

smm  ,  fJWM^  vxpTM  eMt^ffrMtum  efi.    h^c  Scnptura  de^ 
monflrac  teni  ,  quaelegatnr»  &  faabetconditionemdeprx- 
lenti>  difta  L.Quintus  Mudus.  Najtn  ii  nullum  aurum  fit vxo^- 
ris  caufa  paratum,.nuilum  eft  legatum^  Vero  pa  ratum  iit ,  le- 
gacum  tcnct,  quod  proprium  cft  conditionis  dc  pr^fcnti  vt  fu  ^ 
pra  capitc  j.  didum  cft.  fi  vcro  legatum  irareljnqiiatur  .  ^fttf^/    "      _  ! 
njxoris  caufa  faratum  ertt ^  hcc  lcgatum  dcn  on/lraticncm 
habcc ,  quia  dcmonftratur  lcgatum  aurum  ,  quod  vxo-     jg;  *  •  " 

m  cauia  pacatumeiic  ^  &  habec  conditioncm  de  futuio^. 
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fO  Ad   RvBR.   TiT.  D.    DE  CoKrDrTIONlB.' 

iiam  liccmporc  morcis  nullumaurum  vxoiis  cauia  rcpcriatur 
paratum ,  cx  dcfccru  conditionis  lcgatum  nihrmatur ,  fi  vcrd 
rcpcriatunin  co  conliftitrac  pcrconicqucns  difpolitio  cxfuoj- 
ro  euentu  pcndcr.qui  prxxipuus  ctFcctus  cft  vcrx  condicionis 
qux,vt  diccum  cll.dicitur  dc  futuro.  quam  doccrinam  notiinfi» 
ciuncfupra  citati  autores,  (iatCGncc  legantur*  qaodpulcreno- 
cauic  Cairanacetib.i.con^io.  con*44*n.42.  vbicxManuelc 
cofta  lib.i-felecca-c.z.na.  dicebat»  quod  vbi  apparct  corpus  efle 
certum,&:  demonifa:atuni,qualitas  adiecta*  velud  aurum  quod 
vxoris  cauia  paratu  eft>non  fiifpenderc  demonftradonem^quz 
4am  repericur  facca » &  in  efle  deducu :  fed  quod  vbi  corpus  c/l 
incertunbvelud  qu^  vxons  cau(a  parata  erun&qualitas  nedum 
iiiducitdemonftradonem,  fcd  6c  conditioncm  omnino  venfi- 
candam ,  temporcquo  exequi  dcbct  dilpolicio^videlicetfipa- 
rata  cru nc.  * 

Similitcr  ctiam  diccndumeft,  quod  temporis  adiccrio  in 
dubio  pro  dcmonllrationc  appofica  cenfccur :  &caon  pro  fub- 
ftantii^dca  Alcx  in  li  ff.dc  libc.&  pofthu.ita  Peguera  in  (uapra- 
xi  ciuili  huius  Principatus  Catalonis ,  dt.  dc  fcntentiis.  in prin- 
cipio  vcrfi^uanto  magi&circamcdium .  indeinferens  intcUe- 
>  <Aum  ad  conftitudonem  iz.fub  dtulo  de  ientendis  «qua  difpq». 
nitart&ntentias  a  die  concluiionis  incaufa,  intra  ^sssMf^s^ 
pii^%endebere:dicen5  quod  dies>vel  tempuspraemi^^ion  eft 
db.&hnaappofitumifed  demonftradue,  intra  quod  (entenda 
.fiiti^dcbeat .  refbluens  9  quod  inde  edam fi  intra  illud non  fiat, 
Valeat  nihilominus  fcntentia,vnde  apparec,  dcmonftradonem 
cxtemporisadicctioncmduci-  • 


C  A  P  V  T      1  I  I. 

Dc  cauGi,  ac  eft  Tcrcia  pars  Rubrica^ 


I 


CAuftvarUfignificathnesenArrMfur  [  -  ' 

...  ,  ^  f  Caufi 
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•  ET  DeMONSTRATIO.  CaVSIS  ET  MoDfSr'^  |I 

J    CaufacjHoadmJlrum  inftitutum  quidjignificei  '» 

4  Caufi  a  Marco  T ullio  Cicerone  defnitur         ;•■  \    '  • 

5  Caufavariea^lurihusdefinitur  •  ' 

.6.  Caufnveradefnitiotraditur  ^    '   -yvl!^;.-;  * 

ir^  ojCatifi  Prinapalis  effc&us  ijuijtnt'  :  -'-^  V  x.  .*' 

CA V  s  A  hic  non  (limitur  pro  litc,&:  controuerfia.prout  fii- 
mitura  Paulo  lib.i.fcntentia:titul.io.&:  a  luftinianoin  ^.(i 
quis  agesiinft.dc  a^b.vndc  cadcrc  a  caula  diccbatur,  pro  amit- 
tcrclitcm,  l.i.  C.dc  rcb.  crcd.in  qua  cft  dificrcntia.cum  alialk 
ciuilis,quaccx  co  cognofcitur,quod  pa'na  applicatur  parti  pcr 
iudiccinlia criminalis,  in qua pcr iudicc filco  poena  applicatur: 
feciidum  communemrentetiam  rclata.a  Bar.in  l-^.in  prin.lf.de 
(epul.viola.quem  rcfert  Abb.in  Rubr.  dciudiciis,n.5.fcquitur 
AlTin.infuapraxi.in  Rub.c.^.n.i^.Maran.dc  ord.iudicio.^.par. 
pr.dift.n.i.MicliacI  Fer.^.par.obfcrua.Supremi  Cataloni^Rc- 
gi)  Scnatusc.i44.Nobilisa  Pcguc.  in  dcci.^.n.i.&Anf.Oliba 
dc  adio.i.partCjlib.^.ad  §.  pccnalisin.^^^.ncq;  accipitur  hic  cau- 
.fa  prore  ipla,vtin  I.Iurifgcntium  7-§.lcd  cum  nuila  ,  ff.  dc  pac 
ncque  proutlumiturahquando  pro  titulo  dcbiti  domini),  a- 
dionis,&:pofl'effionis:I.priuilcgia  i/j.ff.dcpriui.crcdito.l.\§.cx 
plurimis:  ff.de  adqu.poflcfl'.  Ncquc  fiimitur  caula  pro  titulo,vt 
ab  Vlpia.in  I.flcgo  §.partusfF.dcpubI.  inrcmadio.Ncque  pro 
qucrcl.i,vtapud  luflinianum  l.fiquisfilium.C.dc  inoff.te/lnm. 
nequc  prour  a  Marciano,pro  gratia  &:  fauqre  I.  qui  exceptionc 
40.ff.de  cond.inde.  Nequc  pro  afiis  pluribus  caufie  fignificatic- 
nibus,  quas  adducunt  Petrus  Pratcius  dc  vcrbis  luris.  vcrbo. 
caufa,  Galganc.dc  cond.&  dcmon.c.pd.per  totum&c.^S.priin. 
parte.Fcrdinan.Mendora  lib.^.difputa.iurisciuilisdcpac.lib.j, 
cy  a  nu.^.Maranta  dcord.iudicio.2.partc,nu,i7.2i. 22.31.35. & 
5.  partcfcrc  pcrtotammaximc  an.6^<^.cumfcq.  Scdhicfiimi- 
tur  caufa,  pro  co,  quod  moucr,vcI  impcllit  animum  tcflatoris, 
ad  fic,vcl  ahtcrdifbonendum,  ,  ^     ■ .    ...  -    .  -  ^  ^      ' '  .  , 

Hanc  varic  dcfiniunt.Marcus  Tudius  Ciccrohbro  dc  Fato 
cam  dcfinit,c/rc  id  ,  cuius  cfl-  caufa ,  vt  vuJnus mortis ,  crudit.is 
mortis  ,  quoinodo  accipi  dcbctvcrbum  r4/y/S  apud  Vlpinnum 
in  J.j.fl.dcpofi.inprinc.  Donatus  ^112.  :^neidos.  cauiam  di.\ic 
clfc .  proptcrquam  quid  fif,e.im  quoquc  dcfiniuit  Scbnfliar. 
Biant  in  cxt.ofjtione,&:  paratiila  ao/lri  tituh,dicens.clfc  cu^in- 

.  ^  ij  111} 


Ad  Rvbric.  Tit.  D.  de  Conditionib. 
^  Jam  dc  prxteritis ,  prxcedentcm  fiiafioncm ,  quo  tcftamento 
nofho  ni.igisqucm  honorcmus.  Dcfiniunt  etiam  cam  alitcr, 
quod  hc  animi  noftri  pulfio  a nobis  in  tcflamento  cxprcffa. Alij 
cam  diccbant  eflc  racionemlegandi.Bal.inRubr.  C.deinft.dc 
lubil.dixitcrtc  adie(3:ionem,mociuumfinalem  velimpulfiuum 
ce(lacoris,oilendens  varias  alias  definiciones  tradic  Medices  de 
»definido.c.8i. 

^  Recepdor  catnen  cauias  deBmuo  ef^,YC  fic  quid  pr^cericum, 
yeIinftans,quoimpeUimur,vcaliquiddifponamus«  velud  Itgo 
Tido  ceiicum,  quia  negoda  mea curauic.  tixc  i  communiori 
incerprctum  applaufu  fuicadmifla ,  hanc  approbac  Bar.in  I.dc- 
monftratio  fcillaij.quodauteminfra  hoc  tit.Anto.Gomcz.liK 
i.variar.c.iz.n.7^.Grcgor.Lopez  adl.ii.cic«t^.parc.^*gloiJ5.ver- 
bo.caufa. 

7  Cum  autcm  principalis  caufc  ctfcclus  lit ,  fcire  an  ip(a  faKa 
appolica  Iegaco,vel  diipoiltioni  tcflamcncariaz  >  iplumlegacuia 
vel  difpodcionem  videc  .  cum  hxc  qua^flio  fuumpeculiarcm 
locumj&fedcm  propriam  habciu,  in  d.l.  dcmonftrado  falfa: 
i.infra  hoc  dculo>ibtladus>Deodance>  dehuiusqwtftioiiis  do- 
dfione  di^acabicur. 


C  A  P.      I  l  I  I. 
De  Modo » &c  eft  quacca  pats  Rubricac« 

I  ModivariAftgmficAtionesponmtti^ 

1  ModtsshkquomoiUaccifUtur 

5  Uodmnmkdefimtm 
4  ModiverAiUfinitio 

^  MtdmimauodifferAtaconditione 

6  LegMimmJkbmodoreti&imadqukiimrjfdfiiMtmi^d^m^ 

iattSmfUndo  - 

7  LegatnmcendktionAle  a»  tfanfmumw 

%  Legatmnrel^mttfuhmedeintriffmmm- 

9  Medm 


r 
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9  Modu^  qudTkio  fontis  dk4$$ir  Miicihis  dtfj^ojttufm ,  qum  cm^ 

ditio  ^  ,  .  A  '  . 

10  ModduSjpofitio  qimndo  dicatHr,velconditi0»dUf ,  /»'^i/> 

qudfrafumsturyci-nAX 
ti  ModusquilusverbisinducAtur      *  •*   v  -  . 

12.  Modus^fidnteaeftadimpUndus,  quam  adqmrdturemokmen:- 
fumjij^fitionemfacitconditionalem 

13  t'Mauia.j^^.ff,demanu.teftamJecUratur 

14  Lihertatis  datio  yquAreJ^icitvUimumvita  inftans  liberth  eB 

nulla. 

ij  Temfus  adimfUt^  conMtionis  fauore  libertatis  retrotra- 
hitur  ■        ^  -  V 

16  <^rMUMt'4,Mdeferendcarma.&cogno 

fojtadqmfitam  hareditatem ,  dr  non  requiritur ,  qmdprius 
^       wwf^  ,      arma  accifiat  :  &  quo  cafu  fit  obUgatus  vel  " 

17  Legatumfa&umfubaliquograuamine,  anfub  contrariocen^ 

Jeatur  ademptum 

18  requiritur  de  adimflendo  modoy  velconditione , 
^«^  w  legatarius  priuatur  legato  relt^io 

19  Monitiofolum  non  fufficit,  vt  quis  legato  priuetur  Sedrequiri- 

tttrproceffusyetfententia, 
10  Modus  de  ture  Digeftorum  an  obUget  legatarium^et  n.  15 

^^r  fundamentatradunturyquod  modusobTtgetle<iatariHm,deiure 
Dtgeftorum  00 

Fkndamenta  alia  traduntur  ad  idem 
i)  Modusdeiure  Digeftor$tm,qrtomodo  legatarium  ob/igabai 
Z4  Officium  iudicis  quando competat 

Legatum  quidfit,  et  quod ftt  donatio  probatur 

2.6  Legatartusquomodoobtigeturexlegatomodali 

2.7  l*^'C.dehisquafubmodo.decUraturabaliquibus,etnumeris  ' 

feqq. 

19  ^^fo  quadicatureur  contraSiibusinnominatis. 

30  l'Mauia,^4.ff.demanuJeftam.dccUratur. 

31  i'SBnjusM^,i^^.^ffj^ 

re.decUratur. 

LegatariusModalisquaredebeatcantionem. 
55  Grauatusfubmodo.velconditione,  interimdumnonreftituh, 

£ 
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toteftcogidefrdfidnddC4H$i$ne 

34  Vjmfiuilmquidfit 

35  VfiijruBumu£mdhvtem>Ad<{uldcomfelUfoJpt 
^6  vfufiu£luariu6qudrecAueretene4tur 

37  CAutio^uam  'vfitfiu^uarins  teneturfrdfiAre ,  An  fofifit  remitti 

AteftAtore^ 

38  TefiAtorAnfoJfitdiJponerecontrxtenoremy  &  ordinationem 

tefidmenti 

39  Cautio  vfusfruifus ficundnm  Bdrt.  quare  n^n  fojfit  remitti  4 

tefiatore 

40  Teftarifoteftderehdreduficutc^^teftatoriSiipfitefiator 

41  Cautfo  vfuifru^Ms  non  fotefi  remitti  a  teftatore^  detur  occd- 

fio  delinquendi 
41  Vfafru^uarius  abutens  vfufru6iu  fotefi  ah  eo  friuari^ 

43  Remittere  hdres  an pojfit  vfufruBuario  cautionem  et  n-  ^  z. 

44  Cau/to  vfusfrucius  ficundum  Bolognetum^quare  non foffit  re- 

mitti 

45  VfmfruSlus  dupUx ,  aUus  verus ,  qui  dicitur  vfusfruBus ,  alius 

improprius,qui  dicitur  quafivfusfru^ius' 
4  6  Vfusfruifus  quafi improprius  quarefuerit  inuentus 

47  Cautio pr^ftanda pro  vero  vfufru^Uyquot  et  claufislas  haheat 

48  Cautio  pnfianda fro  vfufru^u  tmfrofrio ,  quas  claufuUsob- 

tineat 

4  9  Cautio  in  vfusfructu  imfrofrio  Juccedit  loco  iffius  rei ,  in  qua 

confiftit  vfusfructus 

5  o  Cautio  quare  in  vfufructu  non fojfit  remitti  vera  rat io 
5 1   Cautio  quando  dicaturde  ejfentia  vfusfructus 

5 1  Cautioyin  quo  vfufritctUyet  quare  heres  remittere  non  fojftt 

5  3  Lpcn'  C.vt  in  pof[e.Ugato*declaratur 

5 4  Lpotefi  haresyjuffjj  legem faUi-declaratur 

5  5  faUtdia  cuius fauore fuertt  introducta 

5  6  Princiinftide  Uge faUi,  declaratur 

57  FaUidta  quo  modo  dijponat  circa fraftationem  Ugatorum 

58  Legiprohthitiudcontrafiertnonpoteft. 

MOdiimpro modiationcpofuitlmperaCorm  I.i.  C.dcan- 
no.ciuihb  lib  ii.fumitur  etiam  pro  Menfura,  &:  tcrmina- 
tioncagri,vt  jn  tit-fF.li  mcnfor  fallUm  modum  dixc-  cjuandoq; 

pro 
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pto  forma,certarationc  dcterminata,vt  modus  lcgadi,  modus 
.  manumittcndi.vt  in  tit.^. dc  dona.  qux  fubmo.  Alitcr  fumitur 
»^<7^Mfprorcftriaionedi(po(itionis,vndecertus  modus  lcgatis  • 
conftitutus  dicitur  a  luftiniano princ.  Inftit.dc  lege  falci.  alias 
plurcs  modi  fignificationes  adducit  Brifonius  dc  verbisluris. 

verbo  iV^^/^Forcatu.ad  I.4.§.Modum:lF.de  feruit.  Galgane.de 
cond.&:  demon.i.parte.c.^z.per  totum. 

Hic  vero  Modus  fumitur  pro  modcrationc  quadam  ,  fub  i 
qua  lcgatum  a  teftatore  relinquitur,  vel  pro  onere  harrc-  •§ 
dibus,vcIIegatariisiniuna:o,  vtdocct  Galganc.omniumno-  . 
ui/hmus  de  cond  &:dcmonftr.  i  part.cap.^i.numcr.ji.&c  ^^. 
qua  accepta  fignifipfum  varic  definiunrSebaft  Br.mt.in  cxpo- 
Ij.  noftrx  Rubri.  Modum  appellauitde  futuro,  quadam  cuiuf- 
dam  rcmunerationis  a  legatario  pctitac  cxhortatione,  qua  non  i 
compIcta,ita  lcgatopriuatur,fiucde/icicntccoditionc,ab  ini.  ' 
tiononcapitur.AIiteribidemodusdefinitur,vtfitadieaio,quc 
oltendit ,  quid  legatarium  cx  lcgato  facere  vclit.  ^  Gregorio 
Lopez  in  Izi.tir.^.part.^.gl.j.verbo  Ma^jeradcRnitur  Modus,vt 
iit  dctcrminatio  adiacens,no  difpofitioni,fed  cxecutioni.a  Do- 
aorib.vero  in  I.quib.dieb.40.§.fi.T.hoc  tit.dcfinitur  diucrfimo- 

dc:&:inRubr.C.dcdona.qua:fubmo.  Aliamabhisdiuerfam  * 
rradit  Molina  Thcolo.dciuftit.&iurc  trad  z.  diiputa.  loS.in 
prmcvtfit  lex  qu^dam,fcugrauamen,aut  moderamen,in  futu- 
rum  appofitum ,  minimc  cam  fulpendens.  frcqucntiori  autcm  , 
calculo  dcfinif  ur  Modus,  vt  fit  moderatio  quardam  adicda  Ic-  ^ 
gato,  grauans  oneratum,in  tcmpiis  pcrfeaa:  diipofirionis.  Bar. 
m d.Lquibus dicbus.§.terniiJius  j. hoc rit  Gomcz  Iib. i.  varia-c " 
ii^i.yo.Mcdiccs  dcdefini.c  Si.n.^.Exquaprimoilludinfertur! 
diltcrrcfiquidcm  Modum  aconditionc,  vtredc  cxdoft'&:ibi  f 
communitcr  DD.in  c.vcrum:deconditio.appo.  tradit  Molina 
1  hcolo.d.di(pu.2o8.verfic.  /;tur wadum.quod  conditionatiui- 
.      tatem  condi  tionis,ca  pendcnrc,  impediat,cum  in  terim  nil  dc- 
beatur,lcedcre  dicm^fF  de  vcrbo.  figni.Iatc  fupra  cap.rdiximus 
tradunt  Sarmicn.Iib.i.felcacap.i^.nu.i.  Nobilis  a  Pcguc  dcci 
io2.num.r.Rcgij  fiiprcmi  Catalo-Scna.Modus  vcro  nonimpc^ 
4it  obligationcm ,  fccundum  Sarmicnta  hb.z.  Sclcaa.cap.: 
num.  I.  atquc  ita  legatum  fub  modo  reliaum ,  potcft  prxftita 
cautionc,  dc  modo  implcndo  adquiri ,  1.  quibus  dicbus,  ^cL  g 
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cas  caufas,8o.infrahocric.exprcirustextusinl.  fi  cibi.  15.  ff,  dc 
lcga.^.MolinaThcolo.d.difpu.ioS.  '       •  ^ 

Irifertur  fecundo,aliam  cfTe  intcr  modum,  &  conditionem, 
-difFcrenriam,quodlegatum  fub  condirionc  non  tranlmittatur 
adha:redes,(ilcgatarius,ea  pehdcntc,moriatur,  I.  vni,  §Yin  au- 
temaliquid,C.aecadu  toUcn.  I.hicres  meus,^^.  iundta  I.  dies 
inccrtus,75.fF.hoc  rir.Icgatum  vcro  fubmodorcli(3:um,adha:- 
rcdcs  lcgatarij  tranfmirtitur^l.^.ff.quando  dicslcga  ccdat.  Bar. 
t  in  I.quib. dicbus  §.Tcrmilius n.^j.Gomcz.  dc  iz.n.yi.Molina 
Thco.difpu.d  2o8.EmanucI  Acos.dccondi.hb.i.c.ir.poflnu, 
iz.rclatus  a  Cancc.hb.5var.c.zi,nu.ii2.&:  didus  Galgan. 
dc  cond.  &c  dcmon .  i .  p  art.  c.  94.n.  5. 

Dubirari  tamcn  potcfl  quando  Modus  porius,  quam  condi- 
tiojadiedus  difjiolitioni  vidcatur.  Qua  in  rc  vcri/fimam  rcgu- 
lam conftituo.quod  /i  prius  onus Cit  implcndum ,  quam  cmolu- 
mcntu  adquiratur ,  dilpofirio  crit  coditionalisfi  vcro  poft  qu^- 
fitumcmolumcntum,  onus  dcbcat  adimpleri ,  eritlincdubio 
Modahs.ItaBar.in  l.cum  taIc,§.i.infrahoc  rit.  Bar.  in  l.qui  ab- 
fcnri,§.  inum.z.dc  adquir.pofrclf.Iaf  in  l.cum  mota.num.zi.  C, 
dc  tranfad.  Mcno-  dcPrarfum.  hb.^.pr^fump.iy^.nir.z^.qucm 
cum  aliis,'rcfcrt  loan.dcl  Caftillo  Sotomaior  lib  z.  controucr. 
quotidia.dc  vfufruc.c^.num.^o.Surdusdcci.^P.n.^J.&^.&rde- 
ci.i56^.nu.z.Sarmien.  hb.z.fclc£la.c.5.vndcdcducit,quod  licct 
rcgularitcr  inducatur  moduspcr  didionc  zft.  dummodoabfo- 
nusintcllcdusnonrcdundct,  vtnotat  Couar.  hb  z.vanar.c.i^. 
n-^'VCTii.nec oheru ^uoJ Re^ia  Ifx:  fccundum  Grcg  Lopcz  d.l.zi. 
tit.sxpart.^.glo.y.conditio  vcroquandoquepcrdidVioncmrww, 
vtpcrglo.  inl.i.  vcrbo  conditio  infra  hoc  tirul.  I.  qui  promiht  de 
cond  indcb  l.huiufmodi » &:  I.  quodcunque :  §  non  fblum:  flF.dc 
vcrb  obli.Couar.prad.qua-f}.  c.39.  n-^  quandoqucpcr  didio- 
ncm yJiquandoquc  pcr  ablatiuum  abfblutum.fecundum  Micr. 
fupcrconftiru.CataloniarRcgisPctri  ^.in  curia  Pcrpiniani.co- 
la.6.num  z^.Michacl  Fer,^parte  ob/crua.Rcgij  (uprc  Scnatus 
Cat.ilonis  cap.  160.  vcrfic.  prxdidis-  Ludouic-  .1  CafTana.Iib.i» 
fuorum  confilio.  confil.^.num  i^.Maranta  dcordin.  iudicio'^. 
part.  dc  citatio.  numcr.  57.  in  mcdio  Pcgucr.i.  tomo.  dcci- 
iio.  Cata.c.ip.ii^  num.zi.  Surdusdcci.z^S.num  ii.  nifi  pro- 
fcrantur  gracia  ,   vel  intuitu  frcqucnrioris  conringcnria:: 

quia 
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^qiiia  tum ,  abladui  abfblutinon  important  condiiioncm.Pe-  • 

-ralta inl.fi  quis  in  principio  teftamcnti  de  lcga.^.num.S^.circa 

-mcdium.  Frcqucntius  tamcn  pcr  didioncm y^jl.dcmonftratio 

g.fin.dc  cond.&:  dcmonft.glofl.  Rubric^  noftr^  Bart.  inJ.flib 

*  conditionc  lf.de  folutio.  quae  quidcm  di6lio,tcmpus  quando- 

qucfignificat,l.fi  Titio.  ii.ff.quando  dicslcga.  ccdat.li  tamcn  n 

teftator  vclit  priusimplcri  onus ,  quibulcunquc  vcrbis  vtatur, 

erit  conditionalisdifpofitio.  l.quxiitum  5^.  vbi  hoc  exprcfle 

•probaturirifrahoc.tit.Iala.ind.I.cum  motanum.ii.C.dc  traf-  ^ 

ac.  Manti.  de  conie6titit.5,n.6.  quodii  a  contrario  prius  vcht 

cmolumcntum  adquiri ,  quam  onus  implcaiur,  licet  vflis  iit 

di£tioney7.  vel  conditioncm  appcllaucrit ,  quod  plus  cft:,  mo- 

duscric,&  dirpofitio  modalisappcllabitur.  ita  exmcntcBar- 

toh,Socmi&  ahoru,  traditMoIina  de  Hifpano.primogcn.Iib.  ' 

2,c,i2.an.4.'Alcxan.con.22.voIum.i.coIum.2.0IoraI.con.i?. 

col.2.GaIganc.deconditio.&dcmonfi:r.i.par.c,94.n.T.  Oda-  - 

uianus  Vulpcllio  de  pr^pofitionum,  aduerbiorum,&:coniiui- 

^bionum  fignificatione,ad  dcclarationcm  didionis  Dummodo, 

dum  dicebat ,  modum  ad:um  non  pr^ccdcre,  fcd  fcqui.  tradit  ^ 

•Ludouic.  Cafianate  con.^.ann.i^.  cumfcquenr.vbihancdif- 

ferentiam  inter  modum ,  &:  conditioncm  conftituit ,  diccns, 

n.r^.in  dubio,modalem  dilpofitioncm  cenferi,  quia  fauorabi  - 

\\ox  fit  difpofitio*modahs ,  in  qua  prius  cmolumcntum ,  vt  di- 

dl:um  eft,adquirirur,  quam  conditionalis ,  quc  prius  ipfius  im-  . 

plemcntumrequirit.  loannes  del  Caftillo  Sotomaibr  libro  i. 

quarftio.quotidiana.dcyfufruc.infinc.  conelu.149.  Cancc.hb. 
*3.varia.c.22.n.io4.  •VH'Ui|i»-yiL'  j-n...  .  - 

Ex  qua  veriftima  rcfolutionc  dcducitur  intcllcdus ,  ari  1.  15 
M^uia. 44.fT.de  manu.teftamcnr.  vbilicct  tcftatorcxprcftam 
mentionem  conditionis  feccrit ,  difpofitio  tamcn  modalisiu- 
«licatur,exmente  fcihcct  teftatoris,qui  Voluit ,  vt  prius  difj^o-   '  . 
fitio  pcrficcrctur,  quam  grauamcn.vt  conftatin  co  Textu, 
ibi  cum  eos lihcros monumento adejfe voluerit ,  voluntas  autcm  ex 
co  colligitur  ,  quod  fi  ea  difpofirio  conditionalis  cftcf,  inutjhs  *^ 
rcddcrctur  libcrtatis  datio  ,  quam  tcftator  fcruis  rehnquir, 
quiacum  altcrnismcnfibus  pcr  totum  tcmp us  vita'  /blemnia 
morris  pcragcrc  dcbcrcnt,  non  po/Tct  impIcri  conditio  v/quc 
ad  vltimum  vitx  momcntum.  Libcrtas  autem  qu^  ad  vlti-  24 
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mum  vica:  momcntumfcrui  confcrrur,  inucilis  cft,  pcrindc  ac- 
quc,  (i  non  rclinqucretur.l.libcrcas.17.  Lfinal.fF.de  manum.tc- 
ftamcn.cius  cnim  fiiuorc  multa  in  iurc  (latuuntur.adco  quod» 
licct  in  adimplcmcnto  conditionis ,  cuiufcunquc  tcmpus  non 
rctrotrahatur,fed  implcmcnti  tcmpus  infpiciatur,  vtinl.i.in- 

*5  fia  dicccur&:  in  I.Ticio  ccatum.  71.5.  Titio  ccntum  lo.  fauo- 
rc tamcn  libcrtatis  rctrotrihitur.  vt  tradit  Galgane.dc  condi. 
&:dcmon(}.i.par.quarft  io^.n.i.&:  i.latcin  I.Titio  ccntumfu-  1 
pra  allegata  infia  dicctur.  Vndc  cum  tcftator  volucrit  hbcros 
clTe^cx  eius  voluntatc,'difpofitio  iudicatur  fccundum  fupradi- 
da  potius  modaIis,quam  conditionalis.  Pro  quibus  facir,quia 
inconditionibus,&:  tcftamentariishispofitionibus ,  ante  om- 
oia  voluntas  tcftacoris  attcnditur,&:  confidcratur.  Ea  cnim  cft, 
qua:  ccftamenrarias  difpofitiones  rcgit  l.inconditionib.  19.  in- 
fra  hocticulo  I.patcr.roo.Cod.vndeelcganterrefoIucbat  Lu- 

tf  doui.Cairanat.Iib.T.fliorum  conhh<  .confil.^.nu.ii.  conditio- 
ncmappoficam  a  tcftatore,  quod  {liccedcns  dcbcat  dcfcrrc 
nomcn,  &:  arma  teftatoris.lufficcrc,  vt  poft  adquificam  hscrc- 
ditatemarmaponat,&:  cognomineappcllctur  :  quia  in  vim 
modi  cenfetur  grauamen  appofitum  ,  cum  voluntas  teftatoris 
ca  fit,  quodcxadquifitionch^rcdicacis ,  qua:  prqcedcre  dc- 
beat  rcmancacobligacus.  Ica  repericur  dcci/hm  in  rota  Noua 
Dccifi.j^.i.parcc.in  princ«&  pcr  alios  allcgatos  a  Cafianatc  di% 
Ioco,vnde  grauacus  dc  dcfercndo  arnii,&  accipicndo  no- 
nimc,dcbeccoram  iudicc  protcftari,fc  paratum  afTumere  no- 
mcn,  &c  arma,  pro  vt  nunc,  cx  tunc  aflumit ,  rogando  tcftimo- 
nSalcs  tcftcs  oc  illo  fadlo.  Tcfaurus  Dcci.170.  per  totum, 
num.  ^.quod  intclhgcdum  vcnit,  quando  nomen,  &:  arma  func 
^qualis  nobilitacis,ror(an  quia  tcftator  cftct  plcbcius,&  graua- 
tus  cffct  miles ,  non  tencrctur  arma  dcferrc ,  vt  de  mentc  lii- 
prcmi  Scnacus  Cacalonis  decifum  rcfcrt  Sigifmundus  Dcf 
pujol.  in  additionibus  ad  obfcrua.  Michachs  Fcrrcr.j.partc  | 
^ap.fina.  | 

T  Hinc  diccndum  ad  propofitum  ,  quod  hcet  id.quod  rclin- 

quitur  fub  aliquograuaminc  implcndo.quafirclidum  fub  c6- 
dicionc,  nonadimplctograuaminc  ccnfcarur,  id  quodrcli^ 
dum  cft  adcmpcum ,  ex  I.ahquando  107.tF.hoc  cir.  non  tamen 
Iiabcclocuminpocnalibus,  nccianutcria  priuationis ,  Rota 

Dcci. 
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Dcci.  3911.8.  &  traditPcrcgrin.dcfidcicom.  artic.ii.n.92.  & 
128.  quinimo  fiuc  fub  modo ,  fiuc  i\ib  conditione  rclinquatur, 
nonhabebitlocum  priuatio,  nifi  prius  monitus  fit,  &  tunc 
modum  adimplcrerccufct.Authcnticahocampliu^.  C.dc  R- 
dcicom.Parifi.con.i^.n.i^i.volum.z.  Molina  de  Hifpano.pri- 
mogen.h.2.c,i4.n.2i.  &:antc  eosPaul.  Caftren.con.p^^.colu. 
fin.lib.i.  Maticncohb.^.  nouaerccopila.titu.Ly.glofl^i.num.i. 
GaIgane.decondition.&:dcmonft.2.partc  c.io  num.^.Ncquc 
fufficict  qu2clibctmonitio,fcd  rcquiricur,quod  proccdat  legi- 
timus  proccfllis,  &:  dcclaratiofiat  perfcntentiam.itaBar.inl. 
cius,qui  dclatorem  fF.dc  iure  lifci.Tiraqucr.in  l.fi  vnquam  vcr- 
borcuertatur.n.2o.C.dc  reuocan.dona.Couar.in  c.alma  ma- 
tcr.§.2.n.9.  defcnten.excommunicat.Auenda.  de  exequend. 
manda.Iib.i.c.  22.  n.  ^.Tcllus  Scrnan.in  1.^.  tauri.n.  ^  4.  Azcuc- 
doinl.^.n.i^.tit.y.lib.^.  Aluarado.  de coniedu.mcntc  tcftan, 
lib.2.c.i.§.i.n. 25.quia modus  ipfo  iure  non rcfbluit,licet  cx  dc- 
fc^n  illius  poflit  .igi  ad  refblucndum.  Panorm.  in  c.vcrum.7. 
n.29.dc  foro  compcten.  Agendum  tamcn  a  nobis  cfl,  pro  co- 
ronidchuius  capitis,  &:  Rubricac ,  tum  &:pro  perfcda  modi 
conditione  inquircnda,  an  modus  obligetlcgatarium  ,  de 
iurc  digcflorum  aiite  1.2.C.de  his  qux  fub  modo ,  &:  nullam 
nafci  cx  eo  obligationcm,primo  ftiadcri  potcfl  cx  eo,quia  Im- 
peratorcs  docentindictaL2.C.dc  his  qu^  fub  modo,ibi  //r^/ 
Mtf  neque  UgatiyJtec fideicommijji  peiitio  nafcebaturyCx  quibus  vcr- 
bisprobatur,  ante  di<^lam  l.i.nullamcx  modoadioncm  o- 
riri. 

Sccundo  probatur  cx  eo,quodexDccifionc  Tex.inLMse- 
uia.44.in  finc  ff.de manu.tcftamcn.I.Quintus  Mutius.^.fl.dc 
annuis  lega.l.haereditas.^^.fF.depedt.hxrcdi.cdoccmur .  adc- 
xecutioncm  modi,&  eius  adimplemennim ,  iudicis  officium 
competere.  Ex  quibus  conflat  ciuilem  nuUam  obhgationcm 
adefle,argumcnto  l.qai  pcrcoiIufionem5i.§.fina./hdca<3:io. 
cmp.  vbi  fortc  poflmoram  foluta,  licct  vfuraepeti  non  pof- 
iint.iure  adionis,petuntur  tamcn  iudicis  officio:quod  compe- 
dt  deficicnte  adioncahas  cnim  iudicis  oflicium  non  eflct  ne- 
ceflarium ,  cum  competerct  a£lio  ex  eodcmcontradu,  dc 
qualateincodcm  tit.de  adio.emp.quiaiudicis  oflficium  com- 
f  txiXfUdi  implorondum  >  vbi  nulla  adio  xurc  ciuili^  vei  pra^^ 
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torio  competit ,  vt  notat ,  &:  plura  alia  dc  iudicis  officio  Arf^ 
ton.Olibade  adio.2,.par.c.i4.n.i.&:req. 

Tcrtio  irifcrtur ,  &:confirmatur  fupradicta  rcfblutro  ,  lun». 
lcgatarius  oncratus  modo  ,  cogitur  prasftarc  cautioncm  dc 
modoimplendo,  J.fi  cui./.l.cum  ccftameto.  48.fF.de  fideicom» 
libcr.l.fitibj.i9.dclcga.3.  qu2ccautiononcfIctnecefraria,filc- 
gatariuscx  modo  efficacitcrrcmanerct  obligatus,  cxquibus 
hmdamcntis  infcrunt ,  ex  modo  antca  nuHam  adioncm  o* 
dri. 

Contraria  tamcn  (cntcntia  vcrior,  6c  rcccptior  cft.Ncmpc 
a  totoetiam  iurc Digcftorumexmodo  adlioncm  oriri, ad 
pfius  modi  implcmcncum ,  l.cum  rcs.i2..1.1cgcm.  ^.D.dc  do^ 
nat.  l.fidonationis.  5.  C.de  contrah.emp.  iun^fcaglofC  verbo 
conuenit.  vbi  ad  obferuationcm  lcgis,fiuc  modiadio  prarfcri- 
ptisvcrbis  qu^  iure  Digcftorum  competit,dabacur.  toto 
titulo  ff.dc  prxfcrip.vcrbis.quac  iura  licct  in  donadonc  loqua- 
tur ,  in  lcgaris  quoque locum  habebunt ,  quia  Icgatum  dona- 
25  tio  cft,l.legatum  j^.dclcga.i.princ.in  fincinftit.de  lcga.&:ca- 
dem  ranomilitat  inter  lcgatarium,&  cum,  qui  fUbmodo  do- 
narioncm  accepif.  Namquemadmodumdonatarius,  cx  fuo 
contradu  fe  obligat  ad  modum  implcndum,  ita  icgacarius  ex 
-  fuo  quafi  contradu,  lcgatum  agnofccndo  viderur»/poiicemo-J 
di  obligarioncm  fufcipcrc.  confirmatur  criam,  quiafilcgata-^ 
rius  nori  implcrct  modum,lcgatum  ab  co  rcpetcrctur.l.libcr-. 
to.2i.§.Laicus  ff.de  annuis  lcga.fimilisTcx.inl.qu^darii  ly.fE 
d^\(uk,\c^2LA.iAhi  fro conditione  obferu/ttur,  C.dc  hisqu^  fub 
modo. 

Nequc  iii  contrarium  obftant  iura  fupra  allcgata  ,  in  primis 
non  obftat  Tcx.  inl.i.C.dc  his  que  fubmodo.  quia  Accur- 
fij  intcrpretationes  in  dida  L  i.verbo  anteac^m  diucrfimodc  in- 
tcrpretatur ,  quomodo  antea  nec  Icgati,  nec  fideicommiffi  a-i 
€tio  dabatur,non  toUunc  ditficulcatcm :  quibus  omiffis  ,  ne 
longius  Rubric<j*procrahacurcommentatio>aJia  ctiam  rcic6ta 
inccrprccarionc ,  qua  aliqui  relpondcbanc  ,  diccnccs ,  quod  in 
didal.i.  fblum  dicicurcumincuius  fiiuorcm  modus  adicdus 
cft,non  liabcrc  Icgaci,  vcl  fideicommilfi  pecicioncm ,  non  ta* 
mcn  nequc  lcgatarium  ab  h^rcdc  poflc  compelli ,  vt  modum 
iinplcat,  quia  cx  Uac  dcclaratione  noix  remancc  adhuc  ir- 

culca- 
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culcata  difHcultas  ,  quarc  aacca  ex  lcgato  modaii^on  oricba- 
turpcritic.  •         ,    '^- ■''r^^  -Tf^-.^.' , 

Minult^uc  placet  interpretatio  Pauli  dc  Caftrovn  dida  1. 
numcro  2.  dum  confticuebant  ditfcrcnricUii  inicrJcg.  rc  iub 
modo  vcl Jcgarcinvim  modi.  Qiiiancquccx  rali  diScrcntia 
aJiquid  rclultar,ex  quo  dicla  dirticultasrcn^.aiicnt  cJif 

Quarc  cum  Iianc  rcm  femcl ,  atquc  irerum  |  cr|  cndcrctn, 
cxift:imaui,idco  antea  ab  Impcrotorc  actcJlari ,  non  nafci  peti- 
Cionem  quia  cum  (vt  iiipra  diclum  eflin  proa:mio'  ad  omnia 
negociaccrt^formularumconccptioncs  cllent  adfcripcx  no- 
minc  adionum  quibus  maximopcrc  crant  adftridli  Jicigances, 
dcficicnce  actionc  ,  liue  dcficientcformuJa,qua  actio  conci« 
picbatur  ,deficicbat  &:pctitio.  Vndccum  cx  nouo  dccrcto 
Imperatoris  Gordiani,in  dJ.i.ftatutum  fir.cx  taJi  difpofitione 
modaJiperirioncm  oriri,  icaconJequenterftatucrunt,  effica- 
citcr  oriri  obligationcm.  Vnde  niJ  mirum  , fi  dicat  antca,nc- 
quc  Jcgati ,  ncqucfideicoramifli  pecicioncmcompecerc,  ideo 
cfficaccm  formam  ad  agendum  ,  qua:  cx  noua  dilpoficionc  di- 
legisfccundx  d a tur  ,ideft  a^lio  ,  cum  iam  formuJarum 
conceptio  fit  Jiablatii.toto  tit»C.  dc  formuJis  Impcrat.  &c  ad:i. 
rubJa.&:  cxconftitutionc  i.tir.  dc  dona.libcllo.de  mandr.non 
tamcnncgat  Impcrator,in  didla  I.  •  .informcm  pctitionem  an- 
tea  compcterc  ficut  &  in  cctcrisinnominaris  contradibus 
dabatur  cx  I.  i.^.dc  pr^rcrip.  verbis. 

Minufque  obfiatd.l.MaHiia^^.infinc  ff.  de  mantim.  tcfta- 
men.  quiaaducrrcrc  oportct ,  modum  dequoibi  firicto  iurc 
nullam  obJigacioncm  induccrc,  quia  iJIemodusfuftadfcdlus 
iibcrtati,  qu^cumres  ina:fi:imabiJis  Jit ,  non  potcfi:  grauario- 
ncrca:(limabiIi,J.pJanc  94-§-^'n-deJcga.T.fcdcumcxaIiapartc 
equum  cllctjibertos  tcftatoris eius  voJuntari  parcrc,  ncccfia- 
rium  fuitiudicis  officio  fubucnirc. 

Ncqueminusobftanc,  J.Quincus  Mutius  y.ff.dcannuis  le- 
ga.l.Iiacrcdicas  50.ff.dcpcrir.hercd.quia  refpondetur ,  ibi  nuJ- 
Jam  dari  adtionem  ,  cx  co  quod  grauamcn  in  vtilitatcm  Jblius 
tcilatoris  fuit  rclidum  ,  quibus  in  tcrminis  Jiic  non  Joqui- 
mur. 

VcJ  aliter,  &  melius  dici  potefl ,  quod  ibi  nuJla  dabatur  a- 
^o ,  qiiia  cum  agendum  cflc t  c  ontra  jb^redcm  graua  tum ,  &: 
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nemohaberet  a£l:ionemadagenclum,nil  inirumlia^o,  vd 
pedcio  non  habcrent  locum.  Quia  dcHciebat^qui  eam  exjtr-, 
^     cere  pofTeCyVC  rede  aduectic  Accur.  in  dida  Lh^cedicas  verbo 
4£ii9ney  docenMbiadioneiii  deHcere»  quia  vniciis  cancuin 
cesdtat infticucus»  qui  erac  graoacus ,  quod  iecus  d&t<^  fi  duo 

.  hffedeseflcnt^quiacumproinccreirevniiis  exilUsyvnus  ad- 
tt^rilis  alium  agerc  poilec  >  canquam  vindicd^  h^ccdicacenv 
abeoyquimodumnonimplcbaL  argumenco*Lisconrequcn- 
tcr  i8.$.i.verii.y?i  &  cum  IF.iamili^  hercifc.  Vbi 

pro  grauaminc  iniun<^o  h^edibus,de  conftrucndo  iepulchro, 
vnus  contra  alium  far\iiIi-E  erciicuiid^  ludicio  agcrcpotel^, 
vt  impleacur  grauamc^  &ibi  doccc Accur.  vcrbo  fdmU^  tr^ 
cijcmdd. 

'  Ncque  in  con  trarium  mc  moucc ,  quod  dicebacur,  nempe 

icgacarium  cui  iiib  modo  reli^um  erat,cautioncm  ccneri  pr^- 
ftare^de  modo  adimplendo:  quali  necciTaria  non  efiec  cautio» 
&  cx  modo  rcmanercc  obligaeusi  quia  dida  cautio  non  re* 
quidcur,  quafi,ca  cei&nce  >  aAionondarcCttr.icd  ne  fccurior 
maneac  e£Pedns>  &  cx^cutio  volunutis  dcfunfti»  nefotlaii 
legataiius  inccrimeffidacurn(m(bluendo.vcclc(umicurcx  Af^ 
fli£^.Dcd.i92.n.7.Gregor.  Lopezadl.4i.ticu.9.parL^.verbo* 
}J     ^Mela,de  qua  ctiam  ra tionc  rcccptum  fuiryVC  grauatus  rcftituc- 
re  aliquam  rem,  intcrim  caucrc  compcllarur,vt  fecurior  te/Ja- 
mentariadifpofitio  rcmancat.l.i.&:  toto.tit.ff.vt  legatafcuii-  " 
dcicomm.  nomine.  qucmadmodum  in  vfiifruduario  rccc- 
ptumcft,  cum  enim  vliisfrudusfitius  vtcndi,  frucndircbus  • 
lalua  carum  fubftanda.l.i.&  2.ff.de  vfiifruc.  princ.Inftit.cod. 
.viafruduariusvcro€onfiiinc|ido  xem>  vcl  cxtra  modumea 
vtendojicecobligatusrcipan<ert^cumvii^^  . 
dicadone  ceneacur>l|i^pdu^  que- 
3^     adm.caueac,&  fijpmiiaus  in  pecunia  confiftat,pofrit  condi- 
37    ci  eo  cafii ,  quo^^que  c^udone  fiiedtccad^ca..  1.  hoc  ienacus 
3^  '  confttkum.5.§  fipecuni9ff.devfiifr.c^rimirerii^ 

adeoqao^^**^odi  cautio  a  tcftatorc«cim»no^ 
;  Gdfevfiifr.If  enuLC.vtinpoflUcgat.  •-^^^••^^^^^^^^ 
'  •  <5^*"CtnrcfbIutiomaximopercBarcolumaitxiumrcd- 

jiy^in  l.ncmopotcft||^gnx 
'  .     '^"  ^  '  j)iincij^io 
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principio  di£bac  lcgis  ,  teftatoretn  non  poflc  difponere  contra 
fubdancialia  ceflamenti  pofTc  aucem  diiponere  circa  ea,  qiix 
nonruntderubilancia:re6undum  quam  refbludonem,di(5lam 
caucioncm  remicti  poflc  dicendum  crat. 

Cui  difficulcaci  rcrpondicBarr.indidta  I.  ncmo  poten:.  &: 
Accuriius  in  didal.pcn.C.vcinpofleflionem  lcgacorum  vcr— 
bo  pojfe  cautioncm  pra^didbam,  de  vccndo  rcboni  viri  arbi- 
trio  ,  cflc  introdu^tam  in  fauorcm  hxrcdis ,  &  iic  quod  in  cius 
prseiudicium  rcmitrinon  potcrat,  quod  confirmabac  Accur.  59 
exl.quodde  bonis  iy.§.fina.ff.adleg.  Falcid.  quiafi  ccfl:acorde 
rc  haercdispoccrac  difponere  ,  proucpoccfll.vnumex  familia 
67.§.fircm  ff.dc  legac.i.  Ancon  Gomez  lib.r.varia.c.ii.ai4. 
poter.iceciam  decommodo  prouenience ,  di(3:o  hxredi ,  ex 
caucione  pcr  vfufruduarium  flbi  pra:ft:anda ,  tanquam.  de  rc 
h^rcdis  difponerc.  Tradic  Ricardus  in  comraenta.  inflic.  de  v- 
fufr.in  princ.n.i9o.verfl.fed  concra  hanc 

Vndc  fecundo  modo  refpondcbat  Barc.  tcfl:atorem  hanc 
cautionem  rcmitcerc  non  polIc,ne  dcturoccaflo  dclinquendi 
vfufru£buario,vt  doIofc,&:  fraudulentcr  vfufrudu  vtatur,  con- 
tral.illudconucnire  ^.(f.depac.dota.  vbi  non  valctconucntio, 
nc  ob  res amotas  agacur,  quia  muliercs inuicarencur  ad  fiiran- 
dum,&:flcaddclinqucndum.argumcnco  l.li  vnus  §.illud  riP.de 
pac.  Sed  ha^c  Barcoh  fcnccncia  ex  eo  conuincicur  ,  quia  fi  vlii- 
rru<^uarius  cx  cah  remiflioneincitatusad  delinquendum.do- 
lole  aliquid  faccret  in  re,in  qua  habet  vfumfru6l:um,quam  vir 
bonus  non  fccifl'er,vcluti  quia  rem  dctcrioraflcta^oflet  cxpclli 
arcjinqua  vfumfruftumhabccl.hocamplius  9.frclcdamn.in-  . 
fed.  Et  quamuisharc  Barroh  inrcrprctatio  fit  rccepta  com- 
munitcr  ,  vrconftat  cx  traditis  ab  Alciat.  num.z8.in  dida  1. 
ncmo  potcft55.  Molina de primo.Hilpano.  lib.r.c.i^.num. Z7. 
Gutier.  ad  didam  I.n.  179.  diflicihs  tamcn  in  le  eft ,  tum  quia 
iuxta  illam  nequc  hcres  poflct  talcm  cautionem  remittcre,  ne 
occafionem  dclinqucndi  tribucrcr.  Quod  tamen  falfumdi- 
cunt  ex  dida  l.penult.  D.vc  in  poflcflionemlcgaco.  ibi  fatis- 
dationem  tejiamenti  minime  remittipojje.  Ex  quo  infcrunc  pof- 
fc  excra  ceftamcncum  ab  iplb hxrcde  remitti,  ex  rcgulal.po- 
teft  harres.  iunda  Lquod  de  bonis  i5.§.i.  ff.  ad  I.  Falcid.  &:  ita 
hanc  fcntentiam  tencnt  glofla ,  in  didla  l.i.verbo.cautionem 
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C.  de  vfu&uc.plurcs  rclau  pcr  Gucier.  dida  l.nemo  poceft 
n.180. 

44  '  Bolognecus vcro  ad  didam  1.  nemo  ^oceft  num.10^.  alicef 
rcipondccdiccns ,  diclam  cautionem  accftacorercmiccinoa 
ppflc ,  quia  cft  de  fubftancia  Wusfru^his ,  quat  quidem  Bolo- 
gncci  inccrprecacio,minus  adapcari  poceft.  quia  vlcra  ea ,  qus 
,  concra  ipiam  cradtc  PincLin  l.i.]t.pacce  n.75.C.dc  bonis  maccr, 
cohuincitur  exiequencibus. 

Primoquiafi  cf?cc  dc  (iibftancia,  ncque  hcrcs  «am  pollcc 
remictcrc,quam  tamcn  vtdi<3:umeft  remirtcre  potefl:. 

Sccundo  quiahxccautio  fbliiin  dicitur  dc  liibftantia,  & 
cflcntia  ,  in rcbusquo: vfii.con/umuiuurj.r.ff.  dc  vfufrud.ca- 
rum  rcrumqu^e  viii  confumun.  $.  conilicuicur  InlUc.  de  viii- 

Tertio  quiafi{co>Pacrc^v{ufruduano  cui  proprietas  rc- 
lida  efl  fub  condidoneyCaucio non cft  heccllaria  gloir.in Lvfii^. 
frudu  4.C.de  vfufr.exquibus  Pinclvbi  iiq>raduciffimam  ap* 
pellauic  dccifionem  didae  Ll. 

45  Qua  difficulcace  bpprdliis ,  cum  publice  illam  incerpreca- 
rtrxieanno  i^p^.in  CMcenfi  vmoerficace ,  fismcl,  acquc  iterum 
praedida  confiderahs  aduerci^verum  vfamfin^him  lohun  con- 
fticui  in  illis rcbus^quc  corporalcs funt,  non  coniumpdbiles CM 
vfufrudu ,  nam  m  rcbus ,  in  quibus  ilib/tantia  non  remanebar 
filua ,  vfusfrucflus  non  con/btuebatur  :  quia  ipfb  vfu ,  affidua 

•  permutationc  ,  quodammodo  cxtinguitur  ,  vtilitatis  tamen 
.  caufa,  in  rcbus vlu  confumpribilibus  fcnatus  (cuius  nomc  non 
'  habetur  fccundum  Accurfiumlnftit.de  vfufr.vcrboyfw^//^) 
vfiimfrudttmconftituit.  NonqUod  vcrusvfiisfrudusiit,  fed 
pcrcaucioncm,quafivfusfiiiccusconftituicur.  dicco  §.confti* 
tui  tur  infine«  Vnde  diccbam  caucionem  ab  vfiifruccnano-pr^- 
ftiandam ,  fi  viiisfrucms  confiftat  in  rebus ,  qu^  vfii  noii  con- 
fimiuntur,  tres  claufiilasinfecontincre  dcbcre ,  videlicet  V-' 
fiunfhictuarium  boni  viriarbicriodrevfiuiun»  dolummalum-- 
abftiturum ,  &:  ipfum  finico vfiifrucm  rcftitntunun ,  1.  i.g.  ha- ; 
bct  au  tcm  ftipuktio,  I.^.fF.vfiifr.  quemadm;caueat«tradieCu- 
iac.lib.9.ob(eruat.cap.3o.  cautionemvcro  in  vfiifructii earum 
48^   rcrum  qua:  vlii  confiiniuntur,vnicatanrumclauliila  rcctc  pcr- 
iici,&:  ^r^ftari  >ialicccrcm,  vclpccuuiam,  uic^uavfusfrucais 
.•         i  coniL- 
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confiftebat,  fiiiiro  vfufnictu  rellicuturum.l.ll  vini  y.l.inllipu- 
lationibus  9. ft.dc  vllitr.carum  rerum.Nam  eum  hsercs  ad  . 
bnfiim,flrrr"^iirnprinnfm  HrnriTr^ Hirn  I  fiThi^  tligTn  §.  con- 
ilj«uicur,abuius9aucdolu$fuRims  timerinoii^^^^^^  &iic 
noa^necefle^pro  eo  camionem  pr^ace  5  fedjea  folum  quod 
canciuidem  reddecur>quia  hoc  caui  cautio.qu^ praeAacur  itu>* 
cedit  locorei,  &propriecatis.  Caualia.de  vfimic.m£ilU»li£^ 
parf.Knum.S9.  diccp  $.  confticuiturverbocaunonem>  •Stcb  l  4^ 
modo  exiiHmo  eile  accipiendum  ,  quoddtcebacGrcgor.lo» 
pez  ad  l.io.tir.^r.part.^.glofn^.  af!irmans,caurioncmnon  cflfe 
dc  llibftantia^niii petatur  ex  A20.  in  rumma  Rubric. C.dc  vlu- 
fruct.  '  ^  • 

Quibus pr^Cuppofitis,  in  iingulis pra^didiis caurionibus fpe-  jq. 
cialis  rario  dcbct  afTignari ,  proptcr  quam  a  tcftatore  pra:dicra 
caurio  remitti  non  poliit.  Vnde  apparet ,  congruam  clle  Bar- 
coli  rationcm)  idco  cautionem  non  poile  remitti ,  ne  detur 
oCcafio  deliiiquendi>  id enim  eft ,  ouod principa  litcr  attendl- 
tiir  indicca  qiudbn<f>neque  ne  vfuiructuarius  dolofb ,  &  fran- 
diilencec.  vtacur,  vc conftatex dicris  claufiilis veri  viiisfiuctus,  . 
tradicKicardus  pnnc.  liftifi  de  vitifir^infecanda  vero  eanrio* 
m^vfiisftucca^  darum  rerrnn  qu^  vfiiconfumuntnr>vnica  can- 
tummodo  claofiila  contmetur  ieilicertantundem  finito  vfii> 
fiructu rcflitui :  dicta  l.fi  vini.  dicta  l.in  ftipularionibus.  vndc  51 
meriro  attcflatusfuit  Borognetus,hanc  caurioncmcfrcdefub- 
ftantia.Eaenimmcdiantctalis  vfiisfrucrus  fuirincerrus,&:ad-   -  • 
mifliis.dicto  §.conft:ituirurl.i.&:  i.in  princ.&:  in  §.fin.ff.  dc  v- 
fufrUc.  carurerum.  &  pj;<^»tfi*«aa«cfti»^orenon  potHicreniir- 
ri,ne  dcficiente  fubftantia  actus,  ipfe  vfiisfrucrus  ctiam  percat, 
argumento  cap.fina.de  condi.appo.maxime  cum  apparcaCite" 
fiacoreni  qui  vfumfhictumlegac,  voluiile  proprietacem  ad 
here^desremancre.  cuiusvdhiausconftroah  nonpoflec  cau- 
cione  remifla :  quia  vfiisfiruccus  eammrerum ,  ^u^ vfiiconfii- 
munciir  confiftic>  inxca  ea  qu^  fupra  dicntiunr.}  qu^  infinnare  ' 
vidbcurlulianttsin  j.fi  pccunif.  ^.flvne  kk  foffeff.  Icgato.  ibf 
^uia  nifi finif  iiitrtt^gi  cnm  hateienmfoft^i^  ex'  quibus  dicebar 
Molin.  de  Hi^anor.primo  lib.i-cap.i^.num.iS.  erraflc  Bal- 
dum,  cxiftimando  polle  tcflatoicm  iuberchcrcdcm  ccntcn- 
tiim  ciie  dc  iidciuilpre  pauj^cre^non cninipoteft  hoc  tcfta{,oc; 
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faccrc,  quia  difpoficioni  iuris  ftandum  cft ;  qua  difpofitum  exi- 
fticcaurioncm  idoncam  dan  dcberc,  §.conft:ituitur,Infti.*dc  v- 
fufru.caucio  autcm,  &:  obligatio  fideiuirons pauperis  nulla  cft-, 
Inam  is,6.ifdc  dolo.pariacnimfuntnon  cauerc,vel  cauerCjfeci 
53  nonidonce,I.quoties;^.lf.qui  (atifda.coganturl.^.ff dcfidciuf 
Ncque  huic  rclblutioni  obft:ac ,  quod  (ccundum  dida  hxrcs 
non  polfct  eam  remittcrc.id  cnim  fatendum  cft:  cx  Zalioin  dl- 
nemo  potcil  in  prima  ledura;n.93.&:  fecunda  lc^bura  nu.iZ5.& 
vidcpKira  alia,qu2c  traduntiira  Caftillo  Sotomaior,  hb.con- 

T4    troucrfia.quotidiana:dc  vrufru-c.15.pcr  totum. 

Nequeincontrariumquitlquam  facit  l.pcn.C.nein  poftef- 
nonem  legato.  ea  enim  nil  probat,  nifi  argumento  a  contrario 
{en(u,  quodin  iurcnonc/llumendum,  quando  abfbnus (cqui- 
cur  inrcllcd:us  argumcn.  '.conuenticula,  Cdc  cpi(.&:  clcr. 

Muiufquc obftat  l.poteft  hxrcs^/i.tf.ad I  falci.  quialoquitur 
inrcnunciationc filcidia:,  quar  ab  ha:redc  rcmitti,feu  renun- 
ciari  potcrat  vrpotc  in  cius  fauorcm  indudic  ex  Ifi  quis  in  con- 
lcribcndo:^.de  epif  &c  clcr-  Quod  tamcn  non  tranlit  line difti- 
cultatCjCumcontrariumdilponarurprinci.Inft.  delege  falcid. 

5^  ibi,/^^.  ipferum  teftantiumgratu promfum efl\  docct  Gafpar  Pcga- 
dus  Lufiranus  in  I-intcr  ca:tera,ff.dc  Iibc.&:  poft:hu.  in  prarfirio. 
pri.partis,num  ^.vndc  non  fauorc  ha;redis,licqucpcr  ipfum  rc- 
nunciari  non  potcrar. 

5^  In  iiac  difticultacc  dcclaranda  aducrccndum  eft: ,  duos  rc- 
Ipct^lus  fauorabilcs  cofidcrari  in  propolico,vnum  rclpedu  Rei- 
publicx  ,  leu  publici  incercfte ,  quod  vcrlacur  in  hoc ,  vt  ccft:a- 
mcncum  fuumfbrdacurcffcctum  I.vcl  ncgarc.ff  quemadm.  ce- 
ftamen.aperian.cradicPichardus  Inl}.dclcgc  falc-Jnprinc.  na. 
16-  vndc  vc  harrcs  Ibe  lucri  inuicarccur  ad  hxrcdicacis  adirio- 
nem ,  fuicalcgc  indu£l:um ,  cafu  quoccftacorvniucdiimpatri- 
jnonium  legacis  confumerec ,  quod  quarcapars  ha^redi  inllicu- 
co  laIuaremancrcc,quinimo&:  hacracioneparitcr  prohibiciue 

57  iusllatuic:ncliccrec  vlcradodranccmlegarc :  l.i.flf.adl.  Falcid. 
princi-infl.dc  legc  Falci.vc  docet Pichar- princ.  inft:-  dc lcg.Fal- 
ci.n.i.dum  atteftatur  amphftimam  illam  tcllandi  facultatcm 
exlcgc  duodccim  tabularum  tcftacoribus  cribucam.exdilpoli- 
rionclcgisFalcidixfuiftercAridam  dum  difpofuicne  hccrct 
vlcra  dod r;mcciulegarc.  Vndccumiurc  publico  ftatutumftc 
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'  ET  Demonstratio.  C a V s is '  e t  Modis.  47 
prohibitiuc,  ne  licerec  vltra  dodranrcra  legarc,  huicfauoridc- 
rogarinon  poterit:quam  rationcm  aifignic  lareconfiilcus,  inL 
quoddcbonis.  i5.§.  frater,  ibi  fru^immcMMti^ftele^busmueffi 
tefrimaidm  confiStit'  Lcgi  cnim  prohibicttia^oncra  fierj 
ppccn:,aui^e&.de  £cclefia(^.  cic.§.{iquisaucempr0redemptio- 
ne  Cok.9.nocac]gto.inlj.  C*  defideioflUod^iai-hic  aucemfa- 
uor  prindpalicefr  fiiuore  reipublicse  ftdc  inuencus*  Sonmdario 
aucemipfbrum  ceftandum ,  propcer  commodum  proueiiicns> 
Vt  exequancur  eonimiudtcia ,  emolumentum  aucem  decra- 
6HonisFalcidiarpcrcihctad  hscredem ,  a  cjiio  lcgata  rclidac- 
rancpnncipio  inil:.  de  lcgc  Falci-c|ina  hiit  jntrodiid:um,  vr  fpc 
hicri  lihcnciiishxrcsadirctharrediratcm  ;  qiiam  obniillum  iu- 
cruni  forfim  recu/arct.ricquc  intclhgi  dcbct  Tcxt-  in  d-l  porcft. 
yi.ibi  quU  ea  kx  hxredis  catfft  lata  eft.mc fraus  etjit  fiius fuunt  dimi' 
Tiuat  hxrcs  i^.  dc  legc  Falcidia.  Fiuicautcm  quarcx parti  re^e 
hxrcs  rcnuntiarcpotcrit,cafiiqBocidcfcrcndafit,  vtfuprarc- 
loluimus,  &  apparec  ex  didis  verbis  didx  lcgis,  ibi,  mchmfit 
e$jfiimfium>c\\x\2.vi  renuntiatio  valcat, dcbecefleineoftacu,ili 

q|i||i|4quh:i  pofli  euidencerTex- 
.^^i^di^iprin€y>iili]i^    iege  F^l^-quibusfic 
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AD  LEGEM  PRIMAM 

D.  D  E    C  O  N  D  l  T  l  O  N  1  B  V  S. 

POMPONIVS     LfBaO  TfiR.riO 

ad  QuintLini  Miicium, 

E  G  ATis  y  qux  rclinquunnirj  aiitdicsin- 
ccrtiis  autconditioadlcribitunaut  /iniliil 
lioruinfadum  fit,  prxfcntia  {unr ,  ni(i  fit 
vtiplacon Jido  infit.  Cum  dicsccrtusad- 
(criptus  crt: :  quamuis  dicsnondum  vcnc- 
nt,(blui  camcn  poniintrquia  ccrrum  cft  ca 
dcbitum iri.  Dics  autcm  incertus  cfl,  cum 
ita adicribitur :  Hcrcs  mcus,  cum  morictur,dccem  dato-  nam 
dicm  certum  mors  liabcteius:&:  idco,  (ilcgatariusantcdeccr- 
ferit  ad  hxredcm  cius  lcgarum non  tran(it:quia  non  ccdit  dics, 
viuoco  quamuisccrtum  Ricritmoriturum  hcrcdcm.  hicflau- 
tcm  conditiolcgati ,  vcluti  cumitalegamus:  quodex  Arctufa 
natum  Fucrit  hxTCS  dato,  aut  frudus ,  qui  cx  co  fundo  pcrccpti 
fuerint  heres  dato.  aut  feruum  quem  ahj  non  lcgaueroScio 
dato. 

I    Me^s  lurlsconfnlti  in  hoc  text.  decUratur 
z    Vntifio  huius  text.consiituitur 

3  Legatay  cjuibus  nec  condttioy  nec  dies  incertus  apponitur^quando 

debeantur 

4  Legatayne  dcbeantur/eijuirunt  aditionem  hxreditatts 

5  Heredtt.ts  iacens  rcprafentat  dcftmctum 

6  VtfferentiaconHituitur dc adeundahdredttate  rejjfcctu  fnihe- 

redis^etextranei 
j    Sui  h^redes ,  mortuo  patre ,  non  adipifcuntur  nouam  h^redita- 
tcmfcd  maqis  liberam  bonortm  adminiUrattonem 
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8  Reprehenduntur  ijmexi  flimabant  y  rejpe^u  fuorum  hdredum  ' 

nondarihdredttatem.^fjttare  hareditaidicatur 

9  Hares  adeundo  hdredttatem^dicitur  quaftcontrahcrccumcredi- 

toribt44 h sreditariis  '       '       ^'•  ':v.'>t  , 

10  Adittoh£reditatis quarerequiraturinteUamentis    ♦  ' 

11  Aditionem  haredttatisyquAfinty  qu£  illam  deftderant  "^* ' 

II  Adtttohareditatiffacit  obiigattm/remanereharedem'^'^'^^  ^ 

13  Lfgatai/idiemcertamreli&a,anprafentiafint,cumnort'V^te' 

rit  evrumdiesjtcet  cejfcnt  ^ 

14  yerbumpr^fensquomodoaccipiaturfecttndumAccurfium  - 

15  Legatumpr^fens^&purum^andtjferant  - 

16  Interpretattoaltquorum  adnoHrumtex,  ^  -  - 

17  yertisfenfus  df  leSfuramJiritext, 

18  Legatum  in  dtem  certum  relt&um  an fit prdfins 

19  Legatarittspoteftpeterelegatum  ad dtem certum,  antediem^  & 

qtiomodo  hoc  fit  intelltgendum 

20  Legatumtn  dtem  certum.ante diem  non potefl  repudiari 
II   Repudtareharedttatem.drpafioillam  renunciare differunt 
z±  l.Si  tta  fcrtptum  4^.§.  r,ffJe  legatis  z.  declaratur 

23  Reptidiatiozrt  locum  habeatyqutdrequirat 

24  Legatum fub  die  certo  an folutpofftt 

2y  Legatumfttbdtecertofoltttumyantediemanrefetifofftt  Jfo- 
lutumftt  pcr  errorem 

16  Legatumfubdiecerto^quomododicaturprafens      '     •  • 
^^^*^^^^^^^^^g^^^f*^diecertOyadquempertineat 

28  Diesincertusanfaciat  conditionem 

29  Legatumfub  dte  incerta  an  peti  ,  dr  folui pofft  die^  peft^ 

dente        ~,-.-r  t —        : '  •  '    •  • 

30  I>iemcertumquareomiferitIC.inhoctex. 

3 1  Legatum  prdfens.et  purum^an ftt  vnum  et  idem 

32.  Legatum  habens  tacitam  co»ditionem,  tm  dicatur  prAfem  et 
num»yj  *     •  ^  *^ 

33  Legatumprafensyetpurumandifferantyetinquibfis 

34  l-Talisfcriptura^o.ff.deleg^.iJeclaraturetn,^^  "■   -  ■ 

35  Legatumfinedie  etconditioneanfitpurttm 

36  Legatumpurumquandoprafens  dtcatur 

37  Legatum  habens  tacitam  conditiommy  quare^  non  dicatur 

pafens  ■       -  , 
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JO         Ad    L.   PRIMAM  D.    DE  CoMDrTIONXB. 

•     3S  LegAtAfrdfentiAydrlegAtAfiAyqMtemporefilueniU 

}9  L^Titio  centum  74. /I  de  legAtis  2.  declArAtur  vpiue  Ad  nu- 
mer»^6 

^6  L.Titiocentumj/^jf.delegA-i.verA dtcUrAtio 

47  l.^.ffJedotefrdlegAtAd€cUrAtur 

48  Dotu frdlegAtum  quid  operetur 

49  Dotis filutio  quando  neceffario fit fAciendA 

5  o  Hxres foteft  compelli  de prAftAndA  cAutione^  pro  filutione  Ugi- 
torum  conditionAliumypendente  condttione  . 

5 1  Tideicommiffum  reli^um  retentA  quArtA  farte ,  quAndo  fit  re- 

ftituendum 

5 2  lEfiftoUm  75 .§. muUer ff,Ad TrehelliAndecUrAtur 

53  Voluntas  teftAtorisy  dr  mens  frius  funt  AttendendAtn  teHA- 

mentis 

54  TeftAmentum  intcrfretAtur  ex  conie6lurAtA  mentc^  de- 

fun^iy  ettAm  recedendoy  a  propriA  vocAbuli  figniJicA- 
tion^ 

5  5   Legatum  amfliatur  ex  Affe£iione ,  quam  teftator  hahet  adfer- 

fonam  • 
5^  Teftatorem  voluiffe  aHum  Hluforium  facere,  nunquam  ffA- 

fimitur 

57  Legatuman  cenfeatur  inutiU  ^fi  commodum  aliquod  Ugatario 

non  afferat  66 

58  Legatum  a  dehttor^  creditori  fa^um  ,  quos  frt*^^  fA- 

riat 

59  GrauatHsderesiituendoeiAquoaccefit,  quando  reftituerc^ 

tcneatur 

60  lEplftoUjs-^fimnUerff^AdTrebelL  decUratur 

6 1  Refutatur fnediflus  intelie^ us 

61  Legatum  vel fidcicommiffum  an  nuUum  dtcatur , / grauatmfit 

de  reftituendototo  intcgro  emolumento 
6^  Grauari  an  fojfit  quis ,  w  toto  co  quod fihifuit  relt^um 

64  /, 5'/ credttort  z 8 .ffde Uga.i  dccUratur 

65  Legatum  quidfit 

66  CrauAmcnvalct .  licetnutlum  commodum grAuato acfu adqui' 

rAtur,dummodo fit  fies  adqmfittonis 

67  Lex  Pafia,d^  cins  ortgo^o-  difiofitiQ  dccUratur ,  &  qttod  in  U  - 

gaio 


ET  C)EMONSTiATIO;  CaVSIS  'Et  MoDIS.'  Jl 

gafo  vfusjru6lt46  non  hdbeat  locwm  refoluitur 
6%  Legatum  .  velfdeicommiffum  reU&um  fuh  conditifine  ea  fen* 
dente,  legatariodecedentefen^squem  remaneitt 

6 9  Momentaneaydr  inftantanea  non funt  in  confideriuicne 

70  lEfipiamjy§.muher.ff,adrrebelLdecUrati9 
Ji  Verbumferuenireyiniurequidfignificet 

72,  l'Vxorem^\,%  fn ff.de legai.decUratur  '  - 

73  Ferbum  tQddzs,Tc{^XM:LS  quid fignificet 

74  Ferba  enunciattua  reUtn  ad  ferfonam  grauatam,  An  dif 

fonant 

75  Cautionis  remiffto faSfa  a  tefi^tore  quidimfortet 

76  CautioquareprafieturabeOyquieAmdat 

77  Cauti^imfideicommijfofuroquarefrAfietur 

78  Intereffc^  ex  Ugatis ,  (^rfdeicommiffls ,  aquotemfore  dc^ 

beantur 

7  9  Intereffe  ex  Ugatis  in  CataUnia  a  quo  die  debeantur 
%o  IntereffeexUgatU  in  CataUnMaquodte  debeanturfibismorA 
fuerit  commfffa 

ii  Intereffe^  ex  Ugato  fi  in  eo  comfutetur  Ugitima  a  quo  die  de- 

bcantur.lfiUami6,ffJe  auro^et  argento  Ugato 
8i  l.vbifurei<).ff.adTrebe/lUn.decUraturet nu. 

83  Pater,  et  dominus  quomodo  grauari foffnt .  derefiituendo filio^ 

vel feruo 

84  C^tiod abmitionon  vaUtytraEiutemforlsnonreconuaUfcit 

85  Fideicommtffum  reltclum  a  fatre  ,  vel  a  domino  filto ,  vel 

feruo ,  an  habeat  ex fe  tacitam  condittonem ,  cum  fui  iurit 
fuerim  «v>^.^.  • 

%6  lcumfilio  nffJelega.i.dccUratur 

87  Tefiamenta  vaUre^et  obferuari  interefi  ReifublicA 

88  Ifiliam.iSffJeauro  et  argento Ugato  decUratur 

89  ivbifttre.isff.adTrebe/LdecUratur 

90  Fatriafotefiof,  et  eitss  effeatu,  an  Ucum  habeant  in  CataUnia; 

et  CaHe/U 

Filij  in  CataUnia  fer  matrimonium ,  an  exeant  k  patria  po^ 
teHate  ^  ^ 

■ » 

Fateranadquirat  vfumfruEium  omnium  bonorum  quaadfi- 
lium  tnfatriafotefiate  exifienti  ferueneruni,qutdin  Cata- 
Unia  et  Cafie//4 


5&        Ad  L.  PrIMAM  IX  DE  COKDWl^^l 
fuJru0M 

ge^nefatriddqmrsntr 

95  Curator  efl  dandm  honU  reliEtis  filio  fuh  fatria  potefia- 

t(L^  exiflentt  >  eo  cafu  quo  vfusfiruiim  fatri  efi  froht- 
hitus  » 

96  Filius  contrahens  matrimonium  in  Caffefla  ,  hahetur  pro  e- 

manctpato ,  dr fic^fi^erdmtm  vfumiru^um  bonerum  ed- 
uerttitmmn 

97  tiUo  emancifdteferemmte^mionemjfater  hahet  vfumfiu- 

Hmn  dimiMermttbmterim^md  tttCdftelk^  ti^piidiitCS' 

98  Vfusfru^itflteitict^eitfilmtfVel quaficdfin  mjttm,s0'tm0' 

fetdtfdtri 

Omponiys  lufcconfukus  lib.j.  ad  QuintumMu- 
cmm>cxcuius  conic^ca(fe«indtim  Pandc^tas  Flo- 
f cnnim)huiusiibfineprifiifle  lceis  conccxmea  de(umi* 
cun  ddnonftrsuiu^pcocedercviclccurta^^ 
tcftamento  rclinquuncucifiS 


die  dcberi:  nifi  ab  eo  dies  inc«iw,aiitfcoildmMj^^ 

nifrcondirio  tacite ,  vcl  lcgato ,  vel  modo  lcgandi  infic»  vt  c- 
xcmplis  Pomponius  dcclarat,  ineademcontcxtura  huiusle- 
.fflis.  qujcmultiplicem  diipofitionem  habct,  ciim  quatuor  di- 
.da  capita  comprehendat,  vnde  vnoquoquc  capite  & 
yg^l^licato,  difficultfltes  occurrcntcs  facihuspercipien- 
t^:  ife^ceiy. iiQiE^intergrctatur  Bart.  cum  tradct  de  natura 
liciptiis .  de      latc  fupra  in  primA  Kubricacpartc  difput- 
miinus ,  (ed  de  natura  di^onu^»      cum ,  nifi,  &. 
ji^H^ilinin  dc  quanmiellenti^ &  cffc^u  (vc  fupra 
'  • '   .     iam  prom 
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ET  Demonstrationib.  Cavsis  etModis.  « 


InText.ibi  prxfcntiafun^&Cr"*  .-^-.".-!. 

CLare  cx  hisverbis  colligitur ,  legatadeberi  a  dic  prac-    j  . 
fentijvbi  ncc  conditio  ,  necdicsincertus  fuit  appofitus, 
Q^od  (imilitcr fuit  ftatutum  m  l.omnia 52.ff.dc lcga.i.I.H  dies 
ii.ff.quando  dics  Icgati  ccdat.I.in  omnibus  14.tf.dc  rcgu.iuris 
I.cum  qui  Kalcndis  4i.§.  quoties  ff.de  verbor.oblig.  aditata- 
mcn  harreditate,  quia  non  adita,non  debcnturlcgara.  Eft  c- 
nini  hxrcditatisaditio,quc  totum  teftamentum,&  in  eo  con- 
tenr.iconfirmat  :vttradit,&pluribus  iuribusconfirmat,  Spi- 
no  inlpcculo  teflamcnto.  gloffa  53.^.1.  quia  h^reditascu  adi- 
ta  non  eff ,  Sc  interim  iacct ,  defundum  reprxfentar.I.hxredi-  ^ 
tas  14.  If.  dc  adquircndo  rcrum  dominio  J.Titio  &:mihi  55. 
§.fi  cohcrcdc  ff.dc  legat.i.l.in  co.  33.  ff.  de  adquirendo  rerum 
dominio ,  cuius  rci  occafione  dicebat  loanncs  dcl  Caflillo  So- 
tomaior  controucrfiarumquotidianarumde  vfufruc.  hbro  2. 
c.  17.^.3 2. in  hxrcditate  iacentc  dari  perfonam  quandamima-    , ' 
ginariam,qu^  defundum  repra:fcntat,in  qua  magis  dicirur  c6- 
tinuari  dominium  ,  quamius  dcfundi  finiri.  Dcfiindus  au- 
tem  non  dcbct  lcgata  ,  ncquc  ante  aditam  hercditatcm  cfl 
pcrfona,a  qua  poflint  peti,  &c  aduerfus  quamin  iudicio  a  lcga- 
tario  agipo/Iit.Hxrcs  autcm,quandoh^rcditatem  adiit:quod  ^ 
cftquando  cft:  cxtraneus  ,  (quia  ipfcfblus  eft  qui  dicitur  hc- 
rcditatcm  adirc )  quod  ficbat  duobus  modis.vt  rcfcrt  Spino  : 
didagloffa33.n.29.quorum  primus  dicebatnraditio,pcrquam 
fit,  vtcxtrancus  dcfundi  perfbnam  reprxfentcr,  l.antiquitas  * 
C.dc  vfufr.authcnticodeiurciurando  amoricn.pr^^-fti.colla.^. 
fccundus  vero  modus  cft,quando  fuus  fc  immifcct,quia  in  fuis  '^' 
h^redibusnon  confidcratur  iniureaditio,nequehocnomine 
appellatur ,  fcdharrcditatisimmiffio  ,  quia  ipfi  fiii  haTcdes,  ^ 
mortuo  auo ,  vel  patre ,  non  nouam  hqreditatcm  adipifci  di-  .  7"^ 
cucur,fcd  magis  hberam  bonorum  adminiftrationcm  haberc-     •  ^ 
Vndc  in  eis  continuari  dominium  dicitur  :  quia  viuocorum    •  ^ 
patrc,quodammodo  Domini  cxiflimantur ,  l.in  fiiis  ii.ff.dc  li- 
bcr,&:pofthu.hcct  enimcxiftimarinrquamplurimi,  refpcdu  85 
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54      Ad  L.  Primam  D.  de  CoNDiTroKXB.' 

fuorum  (proptcrca  quod  non  nouam  hqreditatem  adipifcan- 
tur)  non  dici  hxreditatem  :  dccipiebantur;  quia  edamfi  non 
poflctdici  hgrcditas,  coquodnon  rcpraefcntabat  fidtamillam 
&:  imaginariam  perfbnam  iuris,dum  ipfa  non  po/fit  dici  iaccns, 
qucmadmoJumdicicur  rcfpctlu  cxtraneorum:  diciturtamcn 
hi^rcditas,  quatenuscfl^dcfundi  vniucrfumpacrimonium  :  vt 
tradirSpino  dida  glofla  53.^  n.4.  dico  igirurquod  iic  fit,  vt 

9  fiuc  lic  fuus  fe  immifccndojfiue  cxtraneus  adeundo ,  cum  crc- 
ditoribuscontrahcrcccn(ctur,adfl;ringcndofc  ad  didahxrc- 
diraria  oncra  pcrfolucnda  J.  apud  luhanum  5.§.  fl  pupillus  ibi 
euntm  conir.\here  videtHrimpHbcscumhdreditaiemadijt  n.cx  qui- 
bus  caufis  n  poflcflloncm  catur  §.h2crcs  inflit.de  obligat.qu^c 
exquaflcontracflu.  &:dciure  Cafliellse  eflText.  inl.i.tit.i.  h- 
bro  9.ordinamcn.qua:cftl.i.tit.4.hbro  j.nouasrecopilatio.do- 
cct  MoIinaThcolo.  de  iuflitia  &  iuretra£l:.i.  difp-iSi.  quod 
prschcndic  Acofla  2.^\verbo  TrehellUnicdnxi.io.  Sc  verbo  defi" 
runtur  n,  ^.conflicuendo  dilfercntiam  circa  effe£l:u«  produ£los 
cxadicione.quia  (vcdiccbat  Acofla)hcctomnia  quarintcfta- 
mencis  rcIinqucbancur,ncccfl'ario  rcquirebanc  hxreditatis  a- 
ditioncm,  l.omnia  153. ff!  dcrcg.iuris  alia  tamcn  illam  rcqui- 
runr,vc  fblum  tcflamcntum,&:cius  difpoficio  fuftineatunquia 
cum  dcficcrct  h^redis  aditio.dcficicbac  &:  tora  tcil.imcnraria 
difpofltio  :  cciam  in  his  qusc  commodum  tcflatorjs  refpicic- 
bant:cum  cunc  fucccfllo  ab  inteftato  locum  fibi  vcndicaret.ar- 
II  gumcntol.quandiu  39.ff.de  adquircnda  harrcditate  deficie- 
batindc  tunc  cxha;rcdatio,  qux  dcfundli  rcipicicbat  potefta- 
tcm.  dicla  I.infuisvcrfi.nccobftar  tf.dclibc.  &:  pofthum.  d.i- 
tio  tutclarum  ,  libertatum  largitio ,  fubftitutiones  ,  &:  alix 
di(jpofitiones,quse  eranrprxcipui  etfcd:us  proucnicntcs  ex  h^- 
rcditatisaditionc.  Exaditione  fimilitcrharrcditatisproucnic- 

II  bat,&:  fecundus  cffe(5l:u5,vt  adcundo  h?rcs,  obligari  nicipcrct 
adfblucndum  ,  vtdicebat  Acoftain  c.fi  pateri.partc  vcrbo 
dcfcruntur  n.v  &:-q.Icgata,fidcicommifla,  quar  vtiquc  debcri 
ncqucunc  nifi  ha!rcs,a  quo  incipitobligatio,  adcundo  obliga- 
rctur  l.li?rcdirariuni4o.ff  .dc  obIig.&:  adi.  dido  §.hxrcs  inft. 
dcoblig.  qua:  cx  quaficon.cft  Bal.  rcccptafentcntia in l.cam 
quam,C.dc  fidcicommiflls.tradit  quamplures  hancmatcriam 
rraaantcs ,  Spino  in  (pccu.tcfta.gloffa  j^.a  n.i.  quia,ait,  quod 

hxrcs 
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hqrcsadcundoh^rcditatcm,  vel  quihbet  ahusgrauatusagno- 
fccndofibi  rchdum  ,vcl  adeundohxreditatem  ,  itaccnictur 
obligatus,ac  fi  pcr  prius  ci  tacitam  fidcm  pr^ftitiflct,  dcgraua- 
minibus  ab  iplo  tcftatorc  impolitis  adimplcndis.  vt  tradit  AI- 
uara.  dc  conicdu.mcntc  tcflan.lib.i.c.i.n.i.  id  coniirmans  cx 
l.fcd  ctfi  lic  tF.dc  lcga.  3.  ibi  nec  reci^iendum  efl ,  cui  nihildederis^ 
eum  rogando  obltges  Sc  cx  l.li  duo  (mt  h(j*rcdcs  38.  ft.de  adquir. 
h^rcditatc.  -.^1 

Nontamcn  fupra  did:a  rcfolutio  propofita,  quodlcgataifit 
dicm  ccrtam  rclid:a  prxfcntia  hnt ,  tranlit  linc  magna  di fticul- 
tatc ,  quamuis  cnimcorum  dics  ccflcrit,  nullum  tamcn  com- 
modum  cx  tah  legato  lcgatarius  capcrc  potcft:  proptcr  cxcc- 
ptioncm  piiratam.  quia  licct  dies  cefl'crit,non  tamcn  vcnit  1.2. 
§.  qui  ita  ftipulatur  nP.dc  eo  quod  ccrto  loco  l.cedcrc  dicm,  D. 
dc  vcrb.fignif.Vndc  Accurflus  liic  vcrbo  prxlcntia  dicit,  il- 
ludvcrbum  prdfens,  accipi  dcbere  pro  purum  y  cxiftimans  ex 
hoc  cftiigcrc  difticultatcm.quafi  dilrcrcnria  conftituatur  intcr 
legatumpurum,&:  lcgatumprarfcnsimorus  cx  l.talis  (criptura 
30. tf.  de  lcga.i.  quiadiccbat ,  illud  vcrhum prajenfia  fupcrua- 
cuum  cfle,  quantum  ad  vim ,  &:  cfFcdum  lcgati ;,  proficcrc  ta- 
men,  vt  lcgatum pr^fcnti  dicdcbcatur.  Quiafi  tcftatorcx- 
prefliflet ,  fe  Titio  purc  lcgaflc,videtur  diccndum  ccntum  Ti- 
tio  non  dcbcri,quoniam  clauflila  Icgatopcrtincrctiquod  non 
cftdiccndum.  hccthanc  Accurflj  opinioncmamplexusfucrit 
Ioanneslmola,&:ahj;cos  tamcn  retutatRafael  Cuma.  &:A- 
retin.allcgati  pcr  Acof.Iibr.i.felc£):a,c.7.num.5.  diccntcs.non 
pofle  dici  legatum  praefens.  &:  purum  vnum,&:  idem,cum  dif^ 
ferant,  cum  indi<9:a  I.talis  fcriptura  Vlpianus  purum  Icgatum 
dixit,  quodnunquam  dixiflet,  cfl!cpra:fens , l.ha:rcs  mcus  79. 
infrahoc  titulo.  Vndc  apparct,non  rcdcDmum,  Albcric.  &c 
Bal.cxpohiiflc  prxfcntia,id  cft  pura.cum  non  idcm  flgnificcnt , 
hoc cnim  arguit  didio  illa  Proinde,ncmj)C  Vlpianum  illam  cx- 
quifltam  fpccicm  attigiflt. 

Alij  alitcr  ad  fupradidam  diflicultatcm  enuclcandam,licc- 
ram  huius  Tcx. intcrprctabantur  diccntcs,addcndam  forc  di- 
^bioncmhanc  rm/^, ita  vtdcdicccrto, &: inccrto  Icgarisop- 
pofito,hocPomponij  rcfponfum  intclIigcrctur,docctBaIdui- 
nusdeconditio.c.5.  , 


T  " 


T 
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j-  Rcic£tis  camen  plunmis  intcrprecationibus  m  diucrfis  locis 
traditis ,  fcquendam  cxiftim  >  communcm  Icduram  ,  Pandc- 
dis  FIorcntinis,&:  cartcris  codicibus  rcccptiorcm,vbi  loquitur, 
a/a  dies incerti^,  aut  conditto  fcrihitur ,  qua  fiquidem  Icd:u ra  rc- 
tcnca, diccndumcft: ,  dilficultatcmrupradictam  nonobftare, 
nam  Pomponiuscum  ludicio  diem  ccrtum  omifin'et,  quialc- 

iS    gatum  in  diem  ccrtum  rclictum ,  prarfcns  cft  l.ccntelimis  4^. 
in  princ.  tf.dc  vcrborum  oblig.  quamuis  cnim  antc  dicm\  ab  ' 
h^rcdccxtorquerilcgatumnon  j  ofllt  antcdicm  tamcn  iam 
cft  orta  obligatio d.l.ccdcrc  diem.cum  fimilibus.  &  fic  Icgata- 

19  riuspctcrclcg.itumpotcrit  adco  quod  fi  cxccptionem  h^rcs 
non  opponat ,  iufl:c  condcmnari  potcrir.  Infcrtur  cx  glofla  in 
dicta  l.ii  dics  ii.vcrbonon  potcft  if.  quando  dics  lcgati  ccdat 
l.fidari  i^.^.dc  vcrb.oblig.Spino  iii  Ipccu.tcftamcn.glorta  14. 
n.^o.quod  non  tranfiit  finc  dilficultate,cum in  I.fl  ica  fcriptum 
^^.J.^i-.dc  lcga.i.  ita  diiponatur ,  quod  legatumin  dicm  non 

20  potc/l  rcpudiari,  quia  antc  dici  aducntum  lcgatario  non  de- 
bctur  ,  cui  diificulcati  refpondet  Accurfius,  in  d.l.  fiitafcri- 
ptum   vcrbo  non  poJfumt4S,  conftitucndo  dittcrcntiam  inter 

2.1  rcpudiarchc^rcditatem,  autpacto  h^rcditaccm  rcmicccrc,  eo 
quodpcr  paccum  vbicunquc  rcmicci  polfichcrcdicas,rcpudia- 
ri  vcro  non:I'cd  h^c  intcrprctatio  non  tollit  diificulcatcm,ne- 
quc  quas  tradunt  Cuma.Dcci.&:  ahj  relaripcr  Spino  vbi  flipra 

num.',r.  ^ 

21  Ccrtc  tamcn  ditficuItasTcx.  pra;dicti  nonobflat ,  nam 
pcrfpectaIccturaip(iusTcxt.idco  in  d  I.fiita  fcriptumi^.in§. 
fifub  conditionc  .  antc  dicm  ccrtum  lcgatum  rcpudiari  non 
potcrat,quiacxdiccertaeratrchctum,  quo  cafu,cum  abad- 
ucntu  dici  inciperet  dcbcri  Legatum.nil  mirum  fi  antea  repu- 
diari  non  poccrat,quia  nondum  dcb cbatunncque ilhus  refpe- 
ctu  ius  aliquod  lcgatarius  habcbat,quod  prircipuc  rcquiritur, 
vtrcpudiarequispoifit  ,  l.is  potefl  iS.&l.  is  qui  hxrcsK.Cdc 
adquir.hcredi.Poterittaracn  predicrum  Icgatum  harrcs  Icga- 
tariofolucrc,  l.quod quis 50.ff.de oblig.&:  accio.  I.quodccrta 
dic  ff.dc(bIutio.Spino.in  fpccu.tcftamcn.glolfa  14.11.  i^.circa 
finem,adeo  quod  ipfi  fbluenti  rcpctitio  poftca  impcdiatur.l.in 
jjcniio.ff.de condic.  indebiti.  tradit  Moiina  Thcolo.dciufti-  - 
tia&:iurctracta.  a.difp.io^.vcrfi.  quando  quidpiam  ,  Tcxt. 

noftro 
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noftro  ibi  cnmdies  ccrtm ,  quia  legatum*fLib  cfie  certo  rcliaum, 
non  conrinecconditioneni,traditLcaiidrusGaIganc.dccoft- 
ditio.&:  dcmonftrario,c.zi.n.5.&:c.^npm.5.Vnde  mirumnon 
eftjfi  rcfbcau  obligationis,petitionis ,  &:  fblutionis  pra^fcns  le-  ^ 
gatum  dicatur,  co  enim  cafu  adeoabhxrcdc{bIuipotcrir,ira  ' 
vth  Icgarariusrccufaucrit.illudrccipcrc,pcriculumreilegacx* 
ad  ipfum  lcgatarium  pcrtincat :  quafiFucritin  niora  illud  re- 
cipicndi.tradirex  Barr.hic  n.i.&rin  I.acceptam  C.dcvfufiuc. 
Spmoinfpecu.tefta.glon:i4.nu.23.infine.in  dicm-  vcro  inccr- 
tum  lcgatum  rcliaum  ,  cum  dics  inccrtus  conditioncm  {nA\x.  x\ 
cat,l.dicsinccrtus2.5.fF.hoc  titulo.Galganc,deconditiQ.&:dc- 
monft.i.p.  c.i.9.89.nu.i.&:  i.p.cap^^.n.^.  antcdicm  vcl  condi- 
fipncm  iolui  non  potcnt,nequcpcti  vt ibpra  rcfbluimus.  adco 
quod  fi  pcr  crrorcm  iolutum  Iit,rcpcti potcrit  l.ibb  condTtio - 
nc  16.  mnda  glofla  verbo  cxiftente  fF,  de  condictioi  indebir^  ^ 
cum  nullo  rclpedu  ^rarfcns  dici  poterit.  quamfbntentiam 
pr.tccntus  hnt  lurcconfultus  noftcr  verti.  cum  dies  vbi  (mco 
iudicib)  rationempofuit  ,  proptcr  quam  in  prxccdcnti yerfi- 
culo,diem  certum  omifit,fignih'cans,  lcgatum  in'  eum  pr^fens 
cflcquia  folui,&: peti  antc  diem  potcfl. 

Ex  his clare  inferrur  Icgatum  pn(^fbns,&:  purum  non  efl^e  in 
dicm,  quia  Icgatum  in  dicm  ccrtum  rcliaum ,  purum  non  cft  21 
§.omnis  Inflir.  de  ycrb.oblig.  tcmpus  autcm  prxfcns  cfl ,  cx 
noflro  Tcxtudidaj  lccntcfimis,quod  &:alitcr  apparct;quia 
legarum  tacitam  conditioncm  habcns/purum  cfl :  non  tamcn  ^ 
pra^fcns  vtex  contcxtura  noftii  Texr.apparct.quiconfirmanc  3^ 
hanG  racioncm.cx  l.tali^fcripnira  50.ff.dc  lcga.i.vbi  difcnmcn 
cx  diflFcrcntia  conflituitur ,  mtcr  Iqgarum  pr^fcns  &:  purum' 
cum  cnim  teflrator  Icgatis  i     difpofitis  dc  diucrfls  pccunia-  \x 
nim  quantitanbus  fimplicircr  a  fc  lcgaris ,  xiifiriburifquc  aliis  l 
fpccicbus,  fub  diuerfis formis,adiiciens iUa  vcrba ,  ^ias  pecu- 
Irgauj  cpiibus  dtes  appojitus  non  efl.cas  hares  metfs  'artnua,  btma, 
trtnnue  dtcdato :  ad  corpora  non  pcrtincre  Vlpianus  dcclarar,  54 
jcd  ad  ea  quc  pondcrc,numero,vcI  mcnfura  contincntur:'&:  ad 
catantuinlegata,quibus  dies appofitusnoncfl.Proindc  dicc- 
bar  Vl[>ianus:Stfortepure  lenatHm  efl  exhac adteaione  frorogabi^ 
tur,£>utdftfurtecenttnn  mthi  Itgata  funt pr^fintta:  -vtrttmannttadie. 
dabumtir^n  vcrofr^fi'ntia>dr  jiit  Seruittf     Labco pr^nsdebcri. 

H 
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PHjimith  igiturfnperuAcliJi  fit  h.u  adieclio^  quantumad  vimyid^^effe- 
ittiml^gdt^tferttnct :  tamcnadhoc frofcietyVt  frdfertttdie  legatkm 
debettur. 

Viidc  majiifcllc  conflar,  clauriilam  illam  ad  Icgnra  piira, 
iion  prarfcntiapcrtincrc.  Ex  quibus  fundamcntis  morus  Cu- 
iacius^in  titulis  ad  Africanum,&:  adl.  4.ff.  dc  dorc  pra:lcgata, 
Cofla  {cIcftar.Iih.T.c.y.nu.^.  conrra  hanc  communcm  glofla; 
fcntcntuim  infurgcbanr,  vt  attcftatur  Spino,  in /pccul.tcflam. 
gloffa  i-^.n.i<:^. 

Supradiifta  aurcm  rcfblurio  iuridica  efl:  &:  maxinie  cx  con- 
ccxturanofl^ritituliiuuatur,  tum  &:cxd.!  fidics  ii.ff.quando 
dics lcga.ccdar.vbi  legatumflne  dic &:conditioncpurumcfl, 
dido  §.omni5,Inflir.  de  vcrb.oblig.  &c  ramcn  prarfcnsappclla- 
tur.  acc  cfl:  admittcnda  intcrprctatio  Spino,in  fpecu.cc/lam. 
glolfa  I4.n..i7.  vbi  rcccdcndo  abinterpretatione  quam  rra- 
dcbat  Acofta  lib.i.fclc^fta.c.j.numer.^.  circa  rationem  diuer- 
firaris  ,  quamibiadduccbacCofta,  dixic  Spino  dirircrentiam 
ibinon  dcfumicx  vcrborum  fignificationtf.fed  exconicdu-  ' 
rata  mcntc  tcftantis,quia  rclinqucndo  alia  purc,  alia  fub  con- 
dirione,apcrtc  apparebat  noluilfc  tcftatorcm  faccre  ditfcrcn-  • 
ciam  intcr  Icgara  pura  ,  &:  pra:fcnria  infpecra  ipfius  refl:arori§ 
volnnrarc.  quiaip(ciudicabar,taliaJcgata,  tanquamdiem  ha- 
bentia.  •  - 

,  Vndcvthorumiuriumconcordia  verufque&:gcnuinusfcn- 
fuspcrcipiacur,  aducrto  :  quodfl  pracfcns  lcgatumhoclcnfu 
accipiatur ,  quod  pr^/cnti  die  fit  orta  ad:io,&:  obligatio ,  tunc 
purum  Icgatum  pra^fcns  dicatur:ex  noftro  Tex.&:  in  didba  l.fi 
.  dics.Similicer  &:  legacum  in  dicm  cercam  reIfdum,hoc  reipc- 
iSbuprxfensdicctur,  vciaprareibluimus.  &  hacradone  lcga- 

3;i  rum  cacicam-candicioncmhabcns,prx(ens  non  cft  ,cum  ante 
Condicioncm,non  flr  orra  obligacio.  hunc  cnim  cfFc^tu  produ  - 
cir  condirio*,  qu<^'racire  rcinarurxlcgarx  mcft,vccradicGal- 
gane.idpluribusiuribuscomprobansde  condicio.  &:  demonC 
2.p.q'.4^.num.i.  ilvero'pra:Iens  legauim  Confiderecur , cuiui 
nonfolumobhgacio,  aaio,  &pcticio  orcacftpra'fcniidie,fcd  . 
&:  folutio  facienda  ftc  diepr^cfcnti  vcluci  cum  ceftacor  ica  lc- 

3^   .gac,f^;?/«w;>/'4/tva//^^> tunclcgarumhoc  prarfenscft,  &c  non 
puruin:  di^a  Lcalis  fcripcura,  quja  cunc  dicm  proprium  iblu- 

cionis 
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tionis  habctrqiicin  non  habet  purum.Iicct  cnim  adio,  &:  pcd- 
do  ftatim  orta  lit,  ad  Iblucndum  tamcn  tcmpus  h^rcdiindul- 
gctur,  argumcntoJ.dcbitOribus  3r.tF.dcrc  iudicata  l.quod  di- 
cimus  105.1F.dc  rolucionibus.  non  cnim  cum  (acco  parato  dc- 
bcchxrcs  cxifterc ,  docetgloflain  dida  l.quod  dicimus  vcrbo 
intelligeftdum  &  in  J.cum  quidam  24.vcrBo  iufitm  iF.dc  lcga.i. 
qupd  autcm  tcmpus  largiatur  h^rcdi  ad  cxcqucndam  vo  - 
luntatcm  teftatoris,  ad  fbluendum,  tam  lcgata  pia  ,  quam 
non  pia ,  latc  videri  potcfl:  hanc  matcriam  tradans  Couar.  dc 
tcfl:amcn.in  rubri.j.p.c.^.pcr  totum. 

Pr^didis  tamcn  grauis  obftatdiificultas,  qua:  oricurcx  1. 
•Titio  centum74.fF.  delcga.i.  vbi  ccntum  aurcorum  legatum 
pr^fcnci  dic  rcIi<5l:um,prolato  poftca  a  «fcftatore  tcmporc  lega- 
torum',centum  legata  prxfemi  die,eodcm  dic  dcbcntur.quia, 
inquit  Papinianus ,  diem  proprium  habuerunt.  Vndc  conftat 
lcgatum  pr^fcnti  dic  datum  ,  purum  eflc,  ncc  diemhabere. 
Quam  difliculcatem  fenticns  Accurflus,  in  clidal.in  glofla 
verbo ,  Ugatorum  diccbat  ,  loqui  Papinianum  tam  dc  Icgatis 
diem  habentibus ,  quam  dc  legatis  non  habcntibus :  &:  fic  ni- 
hil  mirum  filcgauim  pr^fcnci  di^relidum  purumflcrnecdicm 
habcar.  ^uod  fccusclFctdiccndum",  fi  protuhflct  lcgata  fl- 
nc dic  iuxta  did:am  J.talis  fcriptura.  Qux  quidcm  intcrpfc- 
tatio  pra^didam  diflicultatcm  non  tollit ,  imo  potius  ca  in  (iio 
roborc  rcmanct.  Tota  cnim  diflicultas ,  &c  antynomia  confi- 
ftit,  quod  prorogatio  lcgatorum  prarfcntia  Icgata  hiccom- 
prchcndat,  curnind.I.talis(criptura  ex  prorogationc  lcgato- 
rum,pr<^fcntia  Icgata  nonprorogcntiir.  ^ 

Acofl:a  hb.r.fclcda.cap.7.  numeror.  infinc  vcramanty- 
nomiam  intra  prxdic^la  iura  concrahi  fatccur  ,  ad  quam  vi- 
tandam,inquic,fugiendam  eflb  lenccntiam  Papiniiyii ,  uidi- 
dal.Titio  ccntum.cum  ,contrariamrcccptioremcflcattefl:c- 
air,&:  magis  amplcftcndam ,  quam  (inquit  Acofl:a)  cxpreflic 
Vlpian.indi6tal.tahs  icriptura.  .* 

Tanti  tamcn  viri  laluapacc,ridicula  fancefl:h(jc  intcrprcta- 
tio,ncc  inultum  difl:at  ab  ca,quam  aflignatglofl^.marginalis  cx 
mcntcahquorum  (quos  non  nominat)qui  dicebat  in  d.I.Ticio 
ccntumy  ^.fF.dc  lcga.  i.  addcndam cfli^  ncgationcm,ne  inqu  i 
Alfcni  fcntecia  reprchcdatur^cx  d4.  tahslcriptura  fl^.co.cuiiis 
,  •  H    ii  - 
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quidcm  intcrprctationis  author  cft  Cuiac.lib.y.obler.cap.io. 
qucm  mcrito  rcprchcildtt  Robcrtus,  Hb.i.reccpt^  lc<S^ionisc. 
i4.ca  cnim  inrcrprctationc  admifla,facinimc  omnes  difficuU 
tatcs  &:  ant)'nomi^  (fi  qu*c  dicuntur  circ)  cnucicarentiu". 

Rcccptior  tamcnj&:  communiorintcrprctatio,qu^  ferc  ab 
omnibus  admifla  fuit,eft:quodindid:a  Ltahs  {lTiptuiH,vuIga~ 
ris  illa  prorogationis  claufula ,  ad  lcgatum  prxfcns  non  pcrti- 
neat,quia  adie^flafucrunt illaverba.  ^uib:*i  dtesappojittis  non 
^,.qu2E  quidcmoflcndunt ,  tcfl:atorcm  dc  lcgatis  dicmnon 
haj^cntibus  (cnlillb ,  vndc,  cumprxfcns  lcgatum  dicm  pro- 
prium  habcat  ad  claufulJim  vulgarcmnon4)crtinct,quxqui- 
dcm  vcrba  cum  in  dicta  LTitio  centum.fucritomifl'a>coquia' 
non  fucrint  appolita  ilh^^Qnibus  dtes  appofitAnon  r/?.tefl:ator  vo- 
luitorrlnia  legata  prorogarc.vndc  mirandumnon  eft  &:  pr^  - 
fenslegatum  prorogetur.  Vnde  dicebantPapinianum,  Alfc- 
num  contrariumfcnticntcm  reprehendiflc. 

Ha?c  autem  intcrpretatio  nullomodo  addictam  l.Titio 
ccntum.  adaptari  potcft  ,  magnam  cniminle  diuinatjoncm 
continct,  imo  potius  magis  cOntrariatur  diipolitioni ,  &  ipflus 
Tcx.contcxturar,quam  ipliu*  mcntcmdcclarct.  Si  cnim  tefta- 
torprofcrcnsdiem  lcgatorum,omnia  lcjjata  prorog^iri  voluif. 
fer,frufl:ia  Alfcnusa LC.reIatus,dubitaflct,  Cum  vtraque  Jega- 
ta  cx  tcfl:atoris  nientc  fuiflcnt  piorogatP. 

Vndcomiflis  his,&:aliis  intcrpretationibus  ,diccndurn  cfl:. 
Papinianu  in  l.Titio  ccnrum  7^.dc  Jcga.i.non  prorogafle  Ic- 
gata  fed  diemlCgatorum,vr  apparetcxilJis  vprbis,  Deinde pro- 
tulttdiem /^aton^/j^vpdciafhc  Papinianus  l<;gatum prqfcnti die 
prorogaridocuitfqu,  .  ..icnihabcbar,cx  quibus  apparct  vcrba 
iIIa,/7///fe  propriu?»  diemh.tbenf.  non  fiiiflc  Alfcni,  vt  maJc  multi 
crcdidef Mnt,  fed  pbtius  Papiniani  rationem  allignantis,  quare 
Alfcnumrcprehendifler.  mJ.vero  taJis icriptura  31.ff.de  Icga.r. 
appar?t,teftatoremfolum  voJuiflc  prorogarc  Icgata  dicmnon 
hab</ntia  vt  confl:at  cx  iJIisVcrbis ,  efMihtis  dtes  appdfitu-s  non 
esi ,  cx  quibus  iufl.c' rcfpondit  Vlp.pu.pa  Jegata  tanquam  dicm 
hon  habcntia  prorogari,non  pr?fentia,qu<^  diem  habet.  quod 
confirmaturex  refponlione  luris  C.in  L^.ff.dcdotc  pr^legata. 
vbi  dotispr^Elegatumno  pertinct,advulgarcm  claul'ulam,qua 
lcgatumprorogatur.Iioc  eiiim  dotispnTlcgatu  defcndit,  pro- 
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pccrc6modumrepr2Ercntationis;liquidc  dos  qujepoft  annum, 
.  aut  annua  biipa,tiimaac  die yxpri  crat rcflicueda, I.vnica  §. C; 
xactio  C.de  rcivxo.actio.lipra:lcgcHii",ctiamfidicslcgatclrum 
prorogctur.dotis  cxactio  no  prorogabixur,  qiiia  diem  propriu 
habcr.Neqivltra  annil.virtutc  autcmpr^legati^foluedadosc-* 
rit  ipliv>ori,intra'annu.  itaViuius  li.5.Deci.4^5.n.i.&:  i.quod 
non  habcrctlocum  ,  nifi  rationepra:lcgati,quialicetdosante 
anhu  peti  poflit,dictaDeci.n.vn6  tamc  cft  cogcndus  h^res,ad 
illa  foluendam.Caualca.  dc  vliifr.mulic.relicr.n.  i^^.quocafu 
h^Ercsmariti  tenctur  caucre,intra  annii  de  ccftituedadotc,co 
lapfb:  qucmadmotium  ratione  lcgatorum  fblucndorum  com- 
pelh  potcft  ha:res,etiamfi  Icgatafiib  conditione  relinquanrur, 
ne  ca  pendcme  alienentur  bona  Lintcr  omnes  12.fF.qui  fatifd. 
cogan.&ibiVallon  vcr/.inadditio  Alflic.Dcci.ioS.vcr.i.fallit. 

Scdnon  tranfit  adhuc,&:  huiii/modi  Text.prima  pars  abfqi 
difticultatCjCum  Acc.  hic  ingl.verbo  pr<^fcntia,tria  iurainco- 
crarium  adducat  ncmpc l.cpiftolaiji 75. §  mulicr  ff.ad fcna.co- 
ful.Trebcl.  vbi  fidcicommiftb  relido  rercta  quarta  partc,tem- 
porcmortis  h^rcdis  grauati  Hdeicommiftum  dcbcie,  Sc  non 
antca  eftercfticucndum,  Caruola  lurcconf  lib.iS.Digcftorum 
fcribicquod  eciam  c6firmacur  cx  I.vbi  purc  19.ff.ad  Trcbc'.vbi 
fimiliccr  fidcicommifTum  purc  rclidum ,  ad  ccmpushabilc  cc- 
jfcturcoiracum.Tandem  obiicic  Accur.l.filiam  i6.ff.dc*auro,&c 
argentolega.  vbi/idcicommifrum  purum,ccnlctur,in  tcmpus 
dilatatum,non  vcro  pr^fcnti  die  dcbcri.  Quc  tria  iura  in  cdn-. 
trarium  adducit  liic  Accur.vcrbo  prdfentia. 

Cum  aucem  h^c  rriaiura,condncant  in  fc  trcs  lcpararas-dc  - 
cifioncs,leparatim  veniunt  tras3:anda,  licct  Accur.  hic  ca  con- 
funderc  volucrit ,  quafi  eandcm  interprctacionem  amplcdc- 
rencur,cxiftimando,  quod  ibi  purc  legacarehnqucbacuL  in  di^ 
fpolkionc  &c  modo  Icgadi,  ipfts  vcrd  incffc  cacica  codicioncm, 
quac  lcgacacondicionaha  rcddir.  vclacius  j.  expIicabjcur.Cum 
autemcafiibdiucrftscirulisconfticutafint ,  &:  diucrfum  mo- 
dum  legandi  cont/ncant,fcparatim  dcclarare  intenjo. 

Et  primo  ad  didam  l.cpiiiolam  75.§.mulier  ftVad  TrebeU. 
dicit  Accur.ibi  vcrbo  moreretur  idco  ibilegatum,vcl  fidcicom- 
miflumpurcrcIidiHn ,  in  tcmpus  mbrtisgrauaticcnfcri  rcli- 
dum,  quia  tacitc  ainrequafdam  conditio  pra?fiimpta  crac 
•  >    .  ;     -  V      '  H  iij 
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cx  volimtatc  teftant!S,qu^  quidcm  Accur.intcrprctatio  admif- 
fa  cft:,ftonquo  ad  illud ,  ncmpc.quod  tacita  cpnditio  incdct, 
quiJl  vtinfradiccmus,iam  talc  lcgatumnon  ponctdicipurum: 
Fcdquod  ibi  lcgatum. ,  vcl  fidcicommLflTum  diftcrtur,  cxcon- 
icfturata  mcntc  dcfundi,  cacnimcftjquactcftamcntariasdif- 
politioncs  rcgiCjl.in  conditionibus  i^.ff  hoctitulo  adcojquod 
ctiam  contra  propriam  vcrbi  fignificationcm ,  dida  tcftato  - 
ris  atFc£tio  attcndatur.  argumcnto  I.  fi  (eruus  plurium  50. 
§,  final.  ff.  dc  lcgat.  i.  notat  Socin.  confil.  16.  libro  quarto, 
circamcdiiim  cojumna  fecunda,  Crauctt.confil.(^i.numcr.i. 
Vndc  diccbat  Surdus  de  alimcn.titulo  priuilcg.iy-  poftnu- 
mer.  3  legatum  ampliari  cx  qualitate  perfonx »  ad  qbam  tc- 
ftator  habuit  afFcdioncm ,  fubdens  inde  Bar.  in  1.  cum  qui- 
dam  tcftamcnto  numero  tcrtio,  ff.dc  annuis  legatis.  cx  af- 
fedione  teftatoris  in  leg;itarium  praefumi  annuwm  lega- 
tuiu. 

Inquitunt  autem  maxi^iopcrc  interprcrcs ,  vndc  ha:c  con- 
ieclurata  mens  tcftantis  deiumatur,  in  dida  1.  cpiftolam.. 
Pro  qua  refolutionc  maximopcrc  crcdendum  cft  ,  tcftato-. 
rcm  noluifle  aliquo  tcmpore  illuforium  adumfaccre, argu- 
mcnto  I.ccrti^,  flP.  dc  tcftamcn-  milicis,  imo  po  cius  adus  ccnle- 
tur  fa<flus  ab  co  qui  illum  fccit,  co  mcltori  modo  quo  ficrj^ 
potcft.-Quod  fiiadetur  ex  co,  quod  lcgacum,  vel  fidcicom-*" 
miflum  nullius  cfTct  momcnti ,  quotics  nullum  commodum 
lcgatario  vcl  fideicommiil:irio  ex  co  confequcretur  ,  l  fi  crc- 
dicori.  18.  cum  leg  fcqucnci.  if.  dc  legac  i.      cx  concrario*  -^ 
inftic.  dc  Icgac.  cradic  Anconius  Gomcz-hbro  primo ,  variar.^ 
capic.  12.  numcro  16.  adduccns  ibi  vciHcaccs  quamplurcs, 
proucnicnccs*  cx  lcgaco  dcbicoris  crcdicori  fado.  &c  nouii^' 
fimejCancerius  lib.j.  variar.c.^o.nu.^i^.cx  aliorum  DD./en- 

tcntiis.  ■ 

Ex  quagcnerali  doarinainfcruncgcncralcm  rcgulam  fcri- 
bcnrcs,  quod  vbi  quis  cft  grauacus  rcfticucre  ci » .ax^uo  acccpit, 
liccc  fimpliciccrgrauctur ,  ccnfccurpoft  morccm  grauacus  »nc 
in  fua  pcrfona  iiiucilc  forct  fidcicommidum.  vt  notant  Ban 
Paul.&:  alij  in  di<5l:o  §  mulier  Bar.  num.^.Iafo-^JtJ  &:  Marcus  An- 
ro  inl.cum  fiHo  ff  dc  Icgac.i.  Roma-  fingula.  ^oi.  quibus  pr^e- 
/lippoficis  dicunt  ad  didam  lcg.  cpiftolam  §.  muUcr.  rccc^ 

^  :         •  ^^  *  '  -        *  " 
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]pcamefle  voluntaccm  conie^^uratam  cx  codcfumi,  quod  ibi* 
inftiturus  ,qui  iufllis  crat  nurui  hjEi^cditatcm  rcfticucre»  crar  fi> 
lius ,  cui  poftea  nurus  fueratgrauata  rcft:icucrcha:rcditatcm. 
yndc  ne  primum  fidcicommiirum  in  pcrfbna  nurusinurilc,  in- 
fruduofumque  cflbt ,  &c  illufbrium,  quamuis  limpliciterfueric 
graiiaca ,  cx  voluntate  tamen  teftatoris  defundi  conicduratar 
poft  mortem  cenfctur. 

Prscdidaautemnullo  modo  congrue  adapc;iri  poflimc>di-  ^ 
•   •         I.epiftolam  §  mulier,  fl^  ad  Trebell  in  cuius  cex.lpccic  non 
conflac ,  fiJium  ab  auia  eflc  inftirutum , imo  (i  atcence  coniidc- 
recur  concexcura  illius  legaci  concrArium  apparer.  Nam  fi  i- 

Ebi  filius  hxres  inflitutus,  grauarus  cflbc  de  reflitucnda  ha:- 
rediratc  matri  iii£c,  non  crat  neccflc  quod  auia  teflatrix 
t  .   .      cum  grau^rec,  vc  nurui  quondam  fua:  rcftirucrcc  h^rcdira-  • 
[     V     cem.  FaHiim  enim  vidccur  aflcrcre,  quod  quando  quisgra- 
k    '      uacur  refl:icuerc  ci ,  a  quo  accepic,  cenleacur  grauacus  pofl: 
*  niorcem.  ne  primum  fidcicommiflum ,  pcnesprimumgra- 

uacum  fine  aliqua  vcilicacc  flc :  cum  conftec ,  pofle  a  ccfta-  ^^- 
tore  grauari  legacarium ,  vel  fidcicommiflarium  ,•  vc  cotiim 
lcgatiim,  vcJhdcicommiflum  ahcui  rcftituac  Ncquc  indc 
fcquitur,  quod  primum  lcgatum  nullum  flc,  &  fccundum 
valeac,  quia  in.cempus  morcis  grauaci  dcfcracur  1.  fiquisTi- 
tio  17.  ft.  de  legac.  2-  vbi  legatum  aTirio  rcJidum  Ma^uio, 


f 

mihtcp  fidcicommifliim  dc  dcccm  legatis  rclidum  valct,nul- 
lo  commodo  pcrj|Es  primum  grauatum  rcm.incntc.  1.  fi  Jcga- 
•    tarius  8-  I.  vxorem  41.  ff.  de  Iegat.3.  quod  '&  fcqui  videtur 
Guiller.  Benedidt.  in  capic.  Raynucius  vcrbo  fi  abfquc.  \i- 
.    btris,  fecunda  parce  dc  fubftituc.  fideicommifl.  num.25.  c"'" 
'    fequencibus,  dumconfl:icuicpoffe  qucm  grauari,  in  co  quod 
'  ^  libi  rchccum  efl,  dummodo  non  grauccur  in  pJus,  quam  ex  iii- 
dicio  ceflantis  ad  eum  pcr.ucncrat.  &  flc  rcmanec  chfa  prsc- 
dicca  inccrprccacio  a^l  diccam  I.'cpi/loIam  §•  muhcr.  flP.ad  Tre-  * 
^  .  belhan.         .    •  .  • 

Ncquc  qiiidquam  incontrarium  obftat  regula,qu^exdi-  ^4 
»  .  ctd  L  fi  credicori  28.  ff]  de  Jegat.  i-  deducitur.   verum  c-  " 
■^,  nim  cfl ,  nullum  cflTc  Icgatum ,  quod  nuJlum  Jucrum  aftcrt 


co  mortuo,  legatum  ad  ipfiim  Titium  pcrtinct.&cxpcdat, 
licet  indiflind:c  rogatus  eflct  rcflitucrc  l  Imperator  70.  vbi  fi- 


•4    .  • 
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^4    -    Ad  L*  Primam  D.  de  Conditionif.- 
.ipli  lcgatariojC -iin  cnim  lcgatuni  donatio  qua:dain  lit  a  dcFun- 
.iko  rcli6ta ,  ab  Iia^rede  pr;Kftanda.  in  co  in  quo  lucrum  aliquod 

^5  non  intcruenit,  donatio  nonconfidcrabitur:  pcrindequcnc- 
quc  lcgatum  dicetur » in  quo  commodum  aliquod  rcipedVu  lc- 
gatarij  non  poteft  con/idcrari  in  dida  noftra  fpecic ,  ncmpc 
quandograuatusabiblutecrat,  de  rcftitucnda  hsercditate  va- 
lcbitfiquidcmgrauamcn  jlicctdc  factonullumius  qu^eratur:  * 
nam  furticitquod  ipiigrauato  aliquod  cmolumentum  adquiri  • 
.  poflit.  Si  enim  primus  fideicommiirarius  ijicapax  iit ,  vel  repu- 
dict,  pofllcgcm  Papiam,qua:pofl:  iura  Digcllorum tcmporc, 

^7  quo  xrarium  .vrbis  Romanae  erat  exhauftum ,  ad  hoc  vr  pecu- 
nia  vcnirct  in  cQmmunc,  fcu  in  arrarium,  faciebat  hxrcdirates, 
&  legatacnecaduca,&:  Hfcoapplicabat.inducebat  enim  quod 
.  hicrcditas  adirinon  poterat  clauiis  tabulis,  ne  h^redcs  dccc- 
dcntes  antc  aditam  hcrcditatem ,  tranimittcrcnc  cam  ad  Tuos 
hxrcdcs,fcd  diccrcntur  caduca,  &  filco  appUcabilia ,  qux  ante 
aditam  Icgcm  Papiamfilco  notiapphcabantur  ,fcd  coha;rcdi- 
bus,vel  fubllitutisjaut  ab  inteflato  vcnicntibus ,  induxit  ctiam 
vtdies  legatorum  pure  rclidorum ,  non  cedcrcnt  a  morcc  te- 
fta^toris  jfbd  ab  aditahxrcditatc,  vtfimihter  legatarij  interim 
decedentcs,  non  trafmittcrcnt,{cd  fiico  Icgataapphcarentur. 
rradit  Paul-dc  Caflroinl  vnicPt  in  princ  C.  dc  caducis  rollen- 
dis.demptolcgato  vfusfru6tus,quia  in  co  non  cadebac  caduci- 
raslcgis  Papise  ncccaducariaslegcslocum  habcbant  in  vilihu- 
ftuj.fi  initio  frudusifFdc  vfufru  Cuia  in  I m  iingulos:  tFdc  an- 
nuislegatis  verfi./>i>/^r^w^-quiaii  iemel  fifco  nedcretur  vfusfru» 
Aus  Icgatum  nunquam  ab  co  reccderct ,  vt  tradlt  loanncs  del 
Caflillo,  Sotomaiorcontroucrfia.  quotidia.  de  vfufrudu  hb  it 
c.8«n-4.Sed  cum  prjedida  omnia,cx  dl.vnicafublata  /inr,  fidc]- 
cbmmifTum^vcl lcgarurh,penes  eum  a  quo  crat  reli»3:um  rcnra- 
nebit:Lvnica.§-pro  fecundo :  C.dc  caduc-  collcnd  &  fic  flifhcit 
fpcs  lug-i  capcandi,cafii  quo  vcl  rcpudiet,vcl  alio  quolibct  cafii 
legatum  ad  cum  non  pertineat.  Licct  cnim  momcntanca  non 
•  fmtin  coafidcratione,  I  fina.  §.^na.  ad  fiirem  C  dc  bonis  quaj 
hbcris,I.qui  lie  ibluit  5i.ff.deiblutio.  non  ramcnprocedit  vbi  a- 
hqua  vtilitas  refultareporcll,argumento  1.2.  C.  de  poflhu-  h^c- 
•  Tcdi.inftjtucn.notac  Bar.per.tcx.ibi  1  fi  a  me  z^.lf.acl legem  Fal-  , 

cidiam 

-  .  Quare 

.  •      •  •  .  %  > 
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ET  Demonstr.  Cavsis  et  Modis  (Tj 
Quarc  nc  longiiis  conic£luratadi6l.l.cpirt:oIam,§,mulicr,in- 
tcrprcracio'procraliatur ,  cxiftimo  amplcdcn^dam  eflb  corum 
intcrprctationcm ,  qui  exiftimarunt,  conieduram  tcftatricis 
dciiimi  exillis  vcrbis  ,  quibustcftatrix  vfa  cratinfidciconimif- 
Ib  videlicct fAcias peruenire, qux oftendunt,tcftatriccm noluiflc 
ncccflario  compcllcrc ,  ncc  grauarc  nurum  dc  rcflitucnda 
.  quarca  parcc  ,vcl  rcfiduo  ha:rcdicacis,  (ed  Iblumab  ca  pcciiflb, 
vt  fummam  diligenUAtn ,  ct  curam  aJhihcret ,  />;  AdminiJIrandt^ 
honis  I  qu£  ei  rcltnqucbai ,  vt  finc  diminutione  ad  filium  fuum  cum 
vniucrfa  eins  h<ereditntc pcruenircnt.  QuiC  vcrba  dilacacum  tcm- 
pus  fidcicommitri  rcft:icutionis, voluntariam  rcftitutioncm 
inducuncvc  in  fimili  doccc  KC.  in  I  fidcicommifla  ir.  §.  hxc 
vcrba,  H-.  de  Icgar.  5.  fcquitur  Accur.  ibi  vcrbo  continere,  &  I, 
Pamphilo  ^y.codcm  tir.  notant  antiquiorcs ,  quos  rcfcrt  Mar- 
cus  Anton. in  I.  cum"  filiohimiiias  iurc  communc  /eputatur ,  & 
fucccflloncmfideicommiflariam  vulgarem  contincrc  fblct, 
vccx  pluribus  notat  Cafl^anate.hb.:.conli.:^^num.i8. 

Ex  didis  fimilitcr  infcrtur intcrprecatio  ad  didam  I.vxorcm 
4i.§.fin.delega.3.  ibienimfideicommiflbmftatimpcti  potcft, 
quiacum  teflator  harredifcripto  fidcicommiflflbt,  vt  Sdxv- 
xori  vniucrfam  reftitucret  hjereditatem ,  &:  ipfiusvxoris  fidci 
etiam  fidcicommififlet.  vt  quicquidcxipflustcftatoris  hxrc- 
ditate,  ad  ipfam  pcruenirct ,  cxccptis  his,qux  ipfl  vxori  legata 
crant,  rcftitucrct  Maruia?  cius  fi\ix  ,hcctappofueritiIIaverba, 
(juidquid  pcruencrit ,  &:  cautionem  remifcrit  ,  adiecit  tamen 
illa  alia  ,  reddas,  resfituas,  &C  non  dixic  yfactas  perucnirc*  per 
qua:  vidctur  tcftacorcm  noluifle  ,  fidcicommifll  rcftitutiortem 
in  tempus  morris  ipflus  vxorisdiJferre^fcd  noluit,  quodcum 
eft^edu  rcftitucrctiir  eius  filiae  totumid ,  &:quod  vxori  abha:- 
redc  inftituto  pcrueniret-  Etflc  nihil  n7irum>  fllcgatum ,  vcl 
fidcicommiflum  ibi  non  ccnfctur  ad  tcmpus  mortisgrauari  di- 
latatum ,  cumclarc mcns ipflus  tcftatorisconcipiatur,quj,  vc 
fupra  didum  cft,tcftancium  Voluntatem  rcgit. 

Quamuis cnim  vcrba ,  multocics cx  fui  natura  fint  enuntia- 
tiu.i,jumcamenrcfcrunturadper/bnamgrauatam  difponunt: 
vtuiribus^&^Dodorum  auroritatibus  comprobat  Caflanate  d. 
confl.?3.n.i^.cJuia  vcrbum  illud  reddasrrcHituas ,  /unt  prsefcnris 
tcmporis  Impcratiui,qux  ncccflTitatcm  difpofitionis  induainr, 
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qiicmadmocliim  6c  vcrbum  dchat  Alcxaiid-conrU.zz^  in  fi.ne 
lib  i.decif-confil- 34o.in  princ  lalbn.in  ^.curarcjnum.^.In/li. 
dcaci:io.Parilconii.22..n.3Z.Iib.2.CctaIusconr.339.n.i8.&:coni! 
^66.11 8.Surdus  conf  Sini^lib.i. 

Maiorauccmdiflicultas  dcfumcbarurcx  co,quod  I  C-ind, 
g.fin.docct.tcA:atorcm  ipli  vxorircmiiillc  cautioncm^dumait, 
a  tj»a  Seia fatlsextgi  "oetc.  cx  quibus  verbis  inFcrebant  quamplu-. 
rcsjtcftatoremnoluiirc  ditfcrre  fideicommiHi  relHc'ucionem,in 
tempus  mortisgrauataTvjforis^quia  afias  dicebanc,inutilcm  cfl 
fc  adcmpcionem  caurionis ,  fi  fhicim  Hdeicommiirum  eirec  rc- 
fticucndumjcumcauciodecurpromedio  tempore  quoquisrc 
vticur,  ne  malc  vcatur ,  (icq;  vidcatur  teftatorem  fideicommi/-: 
fumdctuline.  '        •  • 

Qux quidcm difficultas nimis obflat,  fi attendatur, ex  Ac- 
cur.d.§.final  vcrbo^<?//7/  ,  cautioenim  licCt  fccundum  fupradi- 
da  prxftetur ,  ne  quis  male  re  vtatur ,  &:  lic  pro  rclbtutione  fi- 
deicommini  puri,non  vidcatur  locum  haberc:prar/latur  tamen 
ctiam,&:  pro  co  cautio  ,nempcproptcriudicij  moras  ,  l  i.§.  fi 
quis  fub  conditione-fF.vt  Iegato,(eu  fidcicommif^nominc  caue. 
iunda  I.eciam  15.fF.eodem.ex  quo  ccxclare  apparec,  male  fiqui- 
dem  Accur.  inccllcxi/redid:um  §.(i  quisfub  condicione  verfic. 
^\2XvZ'Vzi\)Ocaucatnr  incelligens  rationc  ccmporis,  in  quo  vfiis- 
tVudus  concinebacur,dari  jbicaucioncm,cum  cxdida  Icgeet- 
iam  clarcprupter  morasiudicij ,  in  Icgato  ,  vcl  fidcicommiflb 
puro  prxflctur,  vt  in  dida  Icge  ibi-  Sedji  fuh  condittonc ei dcccm 
lcgatafint-^fruEius  interiyn  dcccmobUta  cautionc  hahtturum,\M(^c  fti- 
pulacioi4.ff  cod.  quiarationclcgatorum  vlUrx^vcl  frudus  ec- 
inm  currunt ,  etiam  ex  mora  ante  Iitem  crontcftatam :  l.i-C.de 
vfu  &  fruct  lcgaco.Bar  in  l.lcgacis  C-cod.Ioannes  Gucicr.in  re- 
pecic  I.nemo  potcfl  ^.^.n.^^S.lf.de  lega.i.Cancc.lib.j.varia.c-io. 
dc  lcga.i.n.i7  &:  maximcrLi^.Licecaliqui  linc,qui  dicanr,can- 
tuai  vfuras  currcrc  in  Icgacis  adic  pccitionis,  fiuc  demanda?, 
proucin  Cacnloni.iobfcruacur  c>c  l.in  fideicommiflariam  iF.ad 
Trcbtllian  qucm  ccx.clcganccr dcclarat  Alcxan.  luiola in  1. 
i.§.vccercsiiinda glona.fF.de  adquir.polFcir.  relaci  a  Michaele 
Fcrrcr.ccrtia  partc.obfcruatio  Regiar  audientia:  Cataloniarca- 
pit.  inantiqua  imprcflionc  dc  oblcruantia-Rcgij  fuprcmi 
Scnacus  Catalonia:atcciFatur  oblcru.iri,  vbi  non  Ibluma  tcm- 

pore 
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porc  litis  mot.r  dcbcri ,  vcium  vlfcriiis  attcflatur ,  quod  fi  bis 
mor.i  Fuciit  commifla  ,'eo  quod  bis  lupcr codcm  ncgotio  (cpa- 
ratim  lis  fucrit  mota  ,  adic  yltimxintrodudrionis  litis,  &:  fic  a 
tcmporcvltimxmora:  dcbcrijfuirtbiudicatum  tradir,  &:  com- 
munitcrobfcruari  in  Rcgiaaudicntia'docct  Cancc.  variar.  rc- 
fblutio.Iib.j.  cap.io.  num.  i^-  Quod  proccdcrc  cxiflimo  nili  v- 
furx  cfVent  decurtxcx  Icgato.  \^\  fidcicommiiro  rcli(flo  in  flip- 
picmcntum  Icgitimx^quia  tunc  cum  rationc  lcgitima:  dcbcan- 
tur,*fires  legataexfui  natura  fruclus  produccbat.  a  tcmporc 
mortispatrisfbletadiudicari,  li  vcronon  produccbat,  tunc  a 
pctitioncfiuedcmandaitactiamdcciiinn  attcfl:atur,dcmcntc 
iiiprcmi  Catalonia:  Senatus  Don  Ludouic,  a  Pcgucra  in  fuis 
dccifionibusc  i27'anum.2..pcr  totum.adco  quod  frud:us  con- 
fumpti  cflcnt  pcr  bona:  fidcipoircfrorcni :  doccns  didlus  Pc- 
gucra  didto  loco ,  quod  cum  fTU<5lus  lint  rationc  Icgitimx,  qu.x 
ratione  legis  dcbctur,  a  tcmporc  mortis  illius ,  dc  cuius  fucccf- 
(ionc  agitur  dcbcnt  adiudicari :  cxglo.r.  inl  in  fidcicommifla- 
riam  fF.ad  Trcbcll. 

lamtandcm  (iipcrefl:  vtintcrprctcmur  diclam  I.ftliam  i/>.dc 
auro  &:  argcn.lcga.&:  1-vbi  pure^i^.  fl^ad  Trcbcll-  <:x  quibus  du- 
pliccmdirficultatem  oriri  attcftantur  (crilxrntcs,  primamcur 
n^cicommiflum  ibi  fine dic,&:  conditione  prarfcns non  cft  Se- 
cahdam  vcro  cum  in  d.Ivbi  purc.tcflator  vlus  fucrit  illisvcrbis 
fncias feruemre ^  quarenbn  dilfcraturfideicommiffumin  tcm- 
pusmortisgrauati  vt  fupra  rcfoluimus. 

QLr.is  dirticultatcs  prxfcnticntcs  Bar-  &:  Accur.  vcrbor//w  /- 
-pfts  communitcr  rcccpci  in  Lcum  filio  n.ff.dc  Icga.  r  cxiflimant, 
fic  componi,  quod  licctibi  patcr,  vcl  dominus  fimplicitcr ,  &: 
purc  grauari  ncqucant,  filio,  vcl  fcruo  fuo  rcflitucrc  htEKcdita- 
tem,  proptcr  rcadquifltioncm  ,  quam  ipfi  cx  illis  fibimct- 
ipfis  facicbantiaxta  I  patcr  9;.  ff.de  adquir.hxrcdi.I.placct  79. 
ff.  codcm,  ciim  neque  momcnto  aliquo  rcmaneret  in  pcrfb- 
nacius,  pcr  quam  adquiritur,  &:  fic  adquiri  ci ,  cui  ad"- 
quiritur  Icg.prima,  §.  quodcunquc  ff.  ii  quis  a  parcn.fucrit 
manumiff.  inutilcquc  proptcrca  fideicommiflum  fit,  §.  anfcr- 
uo  inflit.  de  lcgat-  flc  ficbat,  quod  inflituto  filio ,  vel  fer- 
uo:  pater,  vcl  dominus  grauari  pofllnt,  cidcm  filio,  vcl 
fcruo  refl:itucrc ,  tuncquc  fidcicommifllim  propter  tcflatoris, 
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gcminacam  volunratcm  validum  eriC)  &:  tunc  tacita  cfV  ibi 
conditio»  ncmpc  cnm  Jiliw-t  v^lferuns  fni  iuris  fuerint.  Ecco 
modo  attcftanrur  lupradi6la  iura  cfTc  accipicnda  ,  nen\pe 
diclamlegcm  cum  filio  .*  fF.  de  lcgat.primo,&:  didam  lcg.  vbi 
purc. 

Hanc  autcm  fupradidam  Bar.  reccptam  fcntcntiam  reii- 
ciuntPaul.num.r^.Ruinus^^.-Marcus  Anton.  num.  ^To.  &:alij 
indicta  1  cum  filiocxidimantcs,  quodiiucpatcr,vcldoiT\inus 

'  inftituantur,  fiue  filius  vel  lcruus ,  vtroquc  cafii  ^fi  patcr,  vcl 
dominus  graucntur  •  rcflitucre  fidcicommillum  ,  inunle  eH-, 
proptcr  rcgulam  rcadquifitionis.  'Ncquc  talc  lcgatum  dici' 

*.  potcfl:,  habcrc  in  /c  tacitam  conditioncm  ,  cum  fui  inr/f  fue- 
rint ,  quam  opinioncm  cbmprobant  cxdi^lo  §.  cum  filio,a- 
lias  cnim  fi  tacita  conditio  ibi  cnet,  nempe  cumfitiurisforftt 
fempcr  tale  fidcicommi/lbm  valerer,  qliod  non  cH-  diccn- 
dum ,  ftantibus  manifcflis  contrariis  iurium  di/pofitionibus, 
cum  regula  iuris  fit ,  quod  ab  initio  non  valet ,  tracflu  cempo-  * 
ris  non  reconualcfcat :  ncquc  adfit  pr^fumptio  teflatoris ,  pcr 
quam  apparet ,  ipfum  voluiflc  fidcicommilTi  refl:itutioncm 
in  tempus  libcrtatis  diffcrrc  quod  conllat  cx  1.  quidam  ita 
25.  §.  fireruolf.  ad  Trebcllian.  vbi  valct  rcftitutio  fidcicom- 
milli,  a  domino  rclid:o  (cruo,  cum  ipfc  fcruus  liber  eflct,  cx 
iplk  tcfl:atoris  difpofitionc  cxprefla ,  npn  vero  cx  racita  conic- 
<5lura- 

Nequc  pro  fupra  di<fla  Bar.  rentcntia  faciiint  iura  fupra  ad- 
ducta ,  nam  in  dicra  I.  cum  filio  11.  diccbanr  aliqui  pra:fuppo- 
ncndum  cflc,  fideicommiirum  ibirclictum  fuifle  fubcxprefla 
condidonc,  cum  filitis fnt  ittris  ejfct  ad  inuitandam  rcadquifl- 
tioncm  ,*  ncccflario  cnim  hoc  m  dicta  lcgc  cfl:  pr«^fiipponcn- 
dum,  quiacAimdc  alicna  niatcria  traccatur ,  ccrmini  habilcs 
/unt  pr  efupponcndi,argumcnto  I.qui  in  tcfl:amcn.to  lo.fl^ldc  tc- 
flamcn.maximc  vbi  dc  vltimis  hominum  elogiis  tractatur.cum 
maximc<Ss:Rcipublicc  iiircriir  liiprcma  hominum  iudiciacum 
cflrcctu  cxirum  haberC:  vrrclblumiius  lupra  cxLvcI  negare.C 
qucmadni.tcfl:ani.apcrianrur. 

Vndc  rdpondcndum  eft ,  &:inrcrprerandus  text.in  dicta  J.. 
/iliimi^.fl^dcauro  &:  arjxcnr.lcga.idcocnimibifideicommif- 
funi piirc rclictum,prxicns  i^o  cfl,quia voluntas  rcfl:atori5  (qux 

di/po- 
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dirporitionem  regit)  crat,  vtfidcicommifli  rcfticiitio  difterrc- 
tur.qiiod  cxipfiiis  Text.  conrcxtura  apparet.  fiquidcm  in  d.L 
filiam.tcftatoriuflcrat  i.'ef}ejn  legdtam  ^Jili.iftxdb  hAredcfcruarh 
indeque  ncvencArmnterimque fcrmiftt  vti  caomniaaurnm ,  argcn- 
tum^vefiimcntum  quihu4  tcflatrix  ifa  erat-,c][\q  quidem  vcrba  cla- 
rc  demonftrant,h^rcdcmgrauatum  ccnlcri  pofl:mortcin  rcfti- 
tuerc.  Tum  cx  finalibus  vcrbis  didic Icgis  apparet,  tcmpus  fi- 
dcicommifli  dilatatum  cxcadcm  tcfl:aroris  di/pofitionc ,  ibi 
quoniam vcrbo /eruandiquod fcriptum  efiyvideriin id tempu^s diLita- 
tumfideicommijjum-^quo  pii  iuris  futurm  effet  hic  cui  dahatur. 

Similitcr  &:in dictal.vbi  purc  19. ff.ad TrcbcIIii?.cum  tcfta- 
torvflisfucrit  vcrhis  iWisfaciatque  vt  ad  cumperucmat  vt  exdi- 
£ta  l.conflac  ,  apparcc  ha:cvcrbaargucrc,noluifl*e  tcfl:acorcm 
patrem  ipfum  grauare  ,  vt  filio  rcfl:itucrct  ha:rcditarcm  cum 
cfl^edujvnde  fi  filius  emancipatione  fui  iuris  fiat,non  crit  mors 
patriscxpcdanda,quia  iiixta  tcflatorisvoluntatcm,  tumcuoi 
'  elfc£lu  potcfl:  rcflituerc.  quia  cunc  iam  non  cfl  timor  readqui- 
firionis^quodprocul  dubio  locum  habcbicin  Catalonia ,  quia 
cum  detur  in  filios  patria  poteftas  ex  confli.vnica.tir.de  cman- 
cipat.dc  fihis ,  &:  fimilitcr  dc  iurc  CaflcIIx fccundum  tradi%i 
perMarienco  hb.^.nouxrccopna.  gloflai.num.^.  &:inlcgi- 
biu  14.15. tirul.  18.  parr.4,  fipcr  contrai^lum  matrimonij  cranc 
viriitc  diclx  conflitutionis,  ( quia  fccundum  antiquam  iuiis 
difpofitioncm,fiIij  pcr  macrimonium  a  patria  poreflacc  non  \i- 
bcrabanturl.filixlicct  i2.'C.dc  coIlacio.Tcxc.in  I.ii  vxor  C.de 
Condj.incer,tradic  Anchon.Gomez  in  I-47.Tauri  in  princ.fi- 
dcicommifTumapatrc  rcIiifVum  ,  filio  non  dcbcbicur ,  nifi  c  - 
mancipacione,  vcl  matrimonio  fbcuco :  proptcr  rcadquifirio 
ncm,cufh  enimflt  patria  poteflas,  &:  ipfius  cflcdus  dcbcntcf- 
fc,cuip  fpcciahter  iure  municipali  Catalorux  ,  contra  ius  pa- 
trix  potefl^atis,&:  cius  effcdusnihil  litftabilitum.  Vndc  hodic 
inhis ,  que  filiis  non  nuptisrelinquuntur  patcrhabcbit  vfimi 
frudumooinium  bonorum ,  cx  difpofirionc  I.curaoporcct  6, 
C.de  bonis  qux  Iibcris ,  inomnibus  fcilicct ,  tam  pcr  lincam 
patemam,  quam  maternam  I.1.&:  2.C.de  bonis  mater.  adco 
quod  omncs  frudus  ira  fiios  faciccvt  finita  patria  potcflarc,  i- 
pfbrumnullamt-arionem  rcddcrc  ccneatur-  vt  notac  Anthon. 
'Gomez.ad  di6lam  I.^S.Tauri n.i^.&ri^.nifl  fic  clcricus  ,.quia 


^5  timc^atcrnon  faiAct;  vfiinMyftitn»vci^ 

*  94  coiiu.y.vcl  nilia  tcftatorcfiiMctvfosfkiftm  adcmp^    quia ' 

*     co  cafLi ,  quo  fic  adcmptus ,  ad  Patrcm  non  pertincbit.  au-  • 
.^.  thcndc.i  cxcipiciir  C.dcboais  matcr. (cd  iiitcrim  hlioflib  pa- 
»  ■   ^  rnaporcfLuc  cxiftcnte^cunitor  a  pr^ccorc  bonis  liabjrur,  qui  ' 
ca  bona  rcgat  ,  nifi  a  ccllacorc  pcrlbna  eleda  inj:nt  ad  di- 
.  ^loruni  boaorum  gubcrnacioncrn.   Quia  nommata  pcrfo--- 
.  na  ca  rcgere  dcbet.  exauchcncico  vdiccatmatri  &auiaj  5  ^  \ 
^  dcitireCa^ellaecum  cxdiipolicion^  1:47.  Tatidfiiius'^'f4|^V 
^ .     ms  ^oceflace  excat  >  cutn  in  omnibus  mardmbhio  oof|^-  ' 
&o  pro  cmancipaco  habcadir ,  cciam  vfamfr  '  *  ''^ 

aditenddorUmpaccramicdc,  icacxdi((idfid^...^  •^»»; 
.  cxprcflc  adipfiiruminccrprccadoncm » iMllOi9i^  AnCho*  Goi^  ^ 
inez.  &Joann.  Gudcr;  libro  a.  pradidi^qu^i[bt^;  nii]&cro  ^  V 
ex  quo  ibidcmnum.4.  6c  6.  mmo  ,  qdodctimiurelfto 
'••  •    xeanc ,  quo  ad  omnia  a  pacris  poccflate  plenarie ,  pcr  marti- 

*  "^7  ^inonium.  Q^ando  pcrcmancipationem  libcrabuncur  cunc  ' 

dimidiamtantum  viustruclus-bonorum  Patri  adquiricur  in 
'.  prarmium  emancipationis  l.cum  oportet§.cumautcm.  C.dc  • 
'  boms  quxhbcris.  NotantMaticnco  libro  ^.nouacrecopilar. 
'>  .   cituloiJ.9.gloIia  j.num.i.  Mencha.dcfucceirio.creatio.§.j^..^ 
>u*7i.&7a.  cxcepris  Caftrti?fil^^  quafi  Q^t^i»^0f^l 
;  .fiumniodopcailiis^qiiibus 

pra  di^aa  prbccdiiitin  bonis  c^^ticulb  maioratus-ifd  '  ■ 
'     ,  ^numpertt^iiintinregnoj^^ 
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InTcxt.ibi  cum  dicsccrtus.  • 

T.   Ohligatio  ,  dr  afiio  an  dentur  cx  lcgato  in  dicrn  ccrtum  relicioy 

antedieiaducntum  c^n.^, 
1.  Legatum  ,  vcl  Jlipnlatto  in  diem  ccrtum  ante  dicm  an  de- 

hcatur 

*3  .  Lcgatum  fuh  dic  ccrto  rclichim  ,  an cedata  die adttAh^rcdi- 
tatU, 

5  Tfmptu  non  cfl  modtis  inducendd/jcc  tollendd  ohligationis 

6  Agt  an pojfit  ante  dtem  ccrtum  ex Jltpulatione,  vcl  Ugato 

7  Creditorum  nomine  qui  comprchendantur 

8  Legatum  ad dicm  certum-,dehetur  ante  dlci  aducntum 

9  Dehendi  verhum  quidfignijicet  in  ture 

10  NonobJtgattisquisdicaturiniure 
II'  Acfionullaqudftt 

iz  Dehitorin  dtcm  certum  conucnttis-,  ante  diem  anpojft  con- 
dcmnari 

15   Anthonij  GomeT^refutaturopinio 

1 4  Soluens  ante  diem  certum,non  repetit folutum 

15  'Dehttor  fuhdte  certo  ,  antcdicm  inuito  creditore  folucrc  po» 

1 6  Legatarius  recufans  recipere  lcgatum  fuh  dte  ccrta ,  an  ipjt per- 

eaty  vel  heredt 

17  Dehttor fuh  dte  ccrto  ^on  opponens  excepticncm-dtctf  contte  - 

niatttr  in  iudtcio^rccie potefl per  tudicem  condemnari 

1 8  Exceptiones  qitjt  ipfo  iure  non perimunt  negotittm ,  dehent  op- 

poniperpartem. 

19  Itmxjivult  hahere  rationem  exceptionis  notori^,  qu£omni~ 

modo  pcrtmtt  negotittm  ,  etiamfi pcr  partem  non  opponatttr 
poteft  * 

20  'Notoritim  nonrequirit  iuris  ordincmferuari 

21  Sujpicioncm  catfd  a  notorio friuoU^non  retardant,  qttin  iudex 

advlteriora  procedat.  tales  cnimexccpttones  non  corfide- 
rantttr 

22  Nullitas  notoria  cx  dcfcilu  iurifdi^iionis ,  non  rctnrdat prccef 
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23  Dies  incerta  conditionem  facit  ct  n.  15. 

2 4  Dies  certAtet  dies  incerta  (jujt  d icatur 

1 5  Dics  ^  uM  fit  {jU£  facit  condnion  em 

16  Actio  an  oriatur  ex  legato  fuh  die  certa  ,  an ,  incerta  vero 

quando 

17  Dies  mortis  legatarijan  certa,vel  incerta  appelletur 

28  Legaturn  a  legatario  quando  repudiart pofftt 

29  Horiens  non  dicitur  adire^nec  repudiare  hdreditatem 
o.  Adiiiy^vclrepudiatio  hcreditat/s  quomodo fat 

1  Aditio  ,  vel  repudiatio  hereditatU  quas  folemnitates  re- 

(juirat 

2  l^ttda  voltmtas  non fufficityAd aditionem  hereditatis 

3  A ditio  heredttatls  per  qttos  a^a-s fieri  intelligatur 

4  Lfi ita  fcriptttm        fifub  condttione  ff* de  legat. 2 .  decia- 

ratttr 

5  Repftdtare  hxreditatem  proprie  qtiid  dicatur 

6  Legatum fub  conditione^vel fub  dte  certa  quomodo  deheat*tr 

7  Repudiare  legatumlegataritis  quando  poffit  ' 

8  Repttdiatioaehxreditate 'viuentisan  valeat  etquomodo  ■ 

9  Repudiatto  hdreditatu  quare  mintts fieri pojftt^quam  rentincia' 

tio  per  pa^fum 

40  Aciio  per  paclum  folttm  toHitttrope  cxceptionis  ,  non^ero  i- 

pfo  iure 

41  Lvni,%fina.ff.qttando  dies  lega.vftisfiuci.cedat  declaratur 

42  Legatum  indiem  certttmrelic{ttm  iantediem  parit  a^iionem 

etfoluipotgfl 

43  DiesappofttainlegatOyCttiusfattorecenfcattir  appofttd 

44  Renunciare  quilibet  poteftfuo fauori 

45  Solutio  dotis  quantttm  temptds  haheat 

^6  Dotem  ante  annilm  foluere potefl  h^rcsyet  ittipedire  alimeuto- 
rttm  prdfiationemintra  itnnum  ipfi  vidndi. 

47  Dos fi piluAttir intra annitm  a  merte  maritt,ah  h^res pofpt prd- 

iiidicare  njtdtht  in  alimentis,  veftihfis,  aUisdehitis  vidtta- 
hus  in  Catalonia 

48  Altmenta prdterita potefl  mtdtcr  recuperare 

49  Tempiss  adtcchim  infattorem  legatartj ,  tn  refiitutione  kqatiy 

■  1  clfidcicommtfft,impedit  refittuttonem  ante  tempus fieri, 

50,  De- 
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5  o  Debifor  ad temfu£  ex  cmra£iu  fokens ,  ante  temfus  an  Ube- 
retur  *       •  • ' . 

51  Debttor  adtemfui^nfojfit  Me  temfUifoUtereyfifrdiudidum 

Jidttertio,  ^ 
51   Lcum  fAterjy.%,  a  fiUaff.de  legaf.udeclaratur  d-  mme' 
53- 

54  Pojpdere  ncmineaUeno  duitur  ille  cui  res  antetemfm  tra-^ 

ditur 

55  Ufoftmortem  11  C.de fideicom.Lfatrem  i^.ff.  qua  in fiaudem 

credito.declarantur 
5^  Tideicommtffum  .  vellegatumex  adie&ione  temforis  quandc 

dicatur  conditionale 
57  Legatum  reli&um  cum  pubes  crit,4» ftt  conditionale 
5  8  Ttmor  readqtiifitionis  imfedit  reftitutionem fideicommifp. 
5  9  Debitor  fub  die  incerta,an  poffit  foiuere  ante  diem 

60  Lftifulatio  tfta  58. §.  tnter  incertam  ffJe  verb.  obUgaf.  decU^ 

ratur  ^ 

61  Diesbmninffincertagfuddkatur 

6x  GrauAtm  reftituere  temfore  mortu%vel foft  m»rtemyqmdim' 
fortet  • 

tfj  Ineertitudo  ferfime ,  qu4  ex futurU  aEiibus  fendet  quid  ofe- 
retur 

^4  Promittenscummorieturfoluensanteaanrefetat 

Conditionalis  contra&uf fpem  froducit  y&  tranfmittit 
66  Lvxorem  4J.§.Seium  de  /ega.j.dec/aratur 
6y  /fedetftante  lo.f.ad  Trebeiha.dcciaratur 
6%  Reftituens  ante  diem ,  an  tranfmittat  a^iones  in fideicommif 
farium        •  • 

6<)  Cefsioinfotentioremfierinonfoteft 

70  A6iionesexframattirareftitutioneanconferantur 

71  ABiones  quarenon  transferanturex  frdmatura  reftitutione 
71  Reftittierenonfoteftgrauatmfub  conditione^eafendente^ 

73  t^diri  non foteft  hereditas  re/i^a fub  conditigne^ea fendente 

74  Creditores  non  fr/tiudicantur ex frdmatura  reftitutione 

7  5  Creditores  habent  a&ionem  reuocatoriam  contra  eum,quiantc 

temfus  reftituit  hj  reditatem, 
76  Crauatusfaterde  reftituendahdreditafefiUofoftmortem.M 

eo  emancifato  teneatur  H/am  ei  reJiituere.  ^ 

K 


(j4   .    Ad  L#  Primam  D.  de  Conditionif,- 
Jp(ilcgatario>cam  cnimlcgacaindonatioc|U2edain  dti  defun- 
.iSto  relida ,  ab  ha^redc  pr^eftanda.  in  co  in  quo  lucrumaliquod 
non  intcrucnit,  donatio  nonconfldcrabitur:  pcrindeque  ne- 
quc  Icgatum  dicctur ,  in  quo  commodum  aliquod  rcfpccbu  le- 
gatarij  non  poteft  conlidcrari  in  dida  noftra  fpecie ,  ncmpc 
quandograuatusablblutecrat,  dc  rcditucnda  ha:rcditate  va- 
lcbitliquidem  grauamcn  ,  licctdc  faclonullumius  quarratur; 
nam  lUtficitquod  ipfigrauatoaliquod  emolumentum  adquiri 
poIlit.Sienimprimusfideicommiirarius  incapax  /iti  vclrcpu- 
dict,  polllcgcm  Papiam,qua:poft  iura  Digcftorum tcmpore, 
quoxrarium  .vrbis  Romanaceratexhauftum,  ad  hoc  vt  pecu- 
nia  veniret  in  communc,  fcu  in  arrarium,  faciebat  hxrcditatcs, 
&:  legatacfTc  caduca,&:  fifco  applicabat:induccbat  cnim  quod 
.  hacrcditas  adirinbn  potcrat  claufis  tabulis,  nc  h^rcdes  dece- 
dcntesanteaditam  hereditatcm,  tranfmittercnt  eam  ad  fuos 
ha:redcs,fed  dicerentur  caduca,  &:  fifco  applicabilia ,  qux  antc 
aditam  legcm  Papiamfilco  nonapphcabantur,fed  coharrcdi- 
bus>vcIfublHtutis,aut  ab  intcftato  vcnicntibus ,  induxit  ctiam 
vtdics  lcgatorum  purc  rclidorum.,  non  cedercnt  a  niortc  tc- 
ftatoris  ,fed  ab  aditahxrcditacc,  vtfimilitcr  legatarij  intcrim 
dcccdcntes, non  trafmittercnt, (cd  fifco  Icgataapphcarcntur. 
tradit  Paul.de  Caflroin  l  vnicp.  in  princ  C.  dc  caducis  tollen- 
dis.dempto  legato  vfusfrudus,quia  in  co  non  cadebat  caduci- 
tas  Icgis  Papix  nec  caducaria:  Icgcs locum  habcbant  in  vfufru* 
d:u,I.{i  initio  fru6tus:ff  de  vfufru  Cuia  inl  in  (ingulos:  tfde  an- 
nuislcgatis  yerfi.^^fr^w^.quiafi  fcmcl  fifco  ncdcretur  vfusfru» 
^us  lcgatum  nunquam  ab  co  reccdcrcr ,  yt  tradit  loanncs  del 
Caftillo,  Sotomaiorcontroucrfia.  quotidia.  devfufrudu  hb  il  ^ 
c.8;n-4.Sed  cum  prasdi£ta  omnia>cx  dl.vnicafublata  fint,  fidci- 
ct)mmiffum,vel Icga<:urn,pcncs  eiun  a  quo  crat  rclicbum  rcma- 
nebit;I.vnica.§-pro  fecundo :  C.de  caduc  tollcnd  Sc  iic  fiitficit 
fpcsIug:icaptandi,cafuquo  vcl  repudict,vcIalio  quolibctcafu 
lcgatumadcumnonpcrtineat.  Licet  cnim  momentaneanon 
fintin  conhdcratione,!  fina.  §.^na.  adfiiicmC  dc  bonis  qux 
hbctis,I.qui  flcfoluit  ^i  fF.deiblurio.  non  tamcnproceditvbia- 
liqua  vtilitas  lefultare potcft,'argimicnto  1.2.  C.  de  pofthu.  hx- 
rcdi.inftitucn.nocac  Bar.per.tcx.ibi  Ifi  a  mc  z9.ft.acl legcm  Fal- 
cidiam 

Quatc 


ET  Demonstr.  Cavsis  et  Modis  ^5 
Qiiare  nelongtiis  conic^turatadi^l.l.cpiftolam.J.mulicr.in-  jo 
tcrpreracicprotrahatur ,  cxiftimo  ample£^en,dam  eiXc  corum 
interprctationcm ,  qui  cxiftimarunt ,  conied]:uram  tcftatricis 
defumi  cxillis  vcrbis ,  quibus  teft-atrix  v(a  cratinfideiconimif^ 
io  videlicct facias feruenire,  qua:  oftcndunt,teftatriccm  noluiflc 
nccefliirio  compcllcre ,  nec  grauare  nurum  de  rcftitucnda 
quarta  partc  ,  vcl  rcfiduo  ha:reditatis,  (cd  fblumab  ca  pctiifle, 
vt  fummAm  dilignitiAm  ,  ct  curam  ddhibcret ,  in  oJmmillrAndif 
bonis »  qu£  et  relinqucbai ,  i/t  Jine  diminutione  ad Jilium  fuum  cum 
vntuerfa  cius  h^tredttate pcrucnirent.  Q^x*  verba  dilatatum  tcm- 
pus  fidcicommilTi  rcftitutionis, &:  voluntariam  rcftitutionem 
inducuncvc  in  (ImiH  docct  KC.  in  I-  fideicommifTa  ii.  §.  ha^c 
verba ,  ft.  dc  lcgac.  3.  (cquitur  Accur.  ibi  vcrbo  continere,  &:  I, 
Pamphilo  ^y.codcm  tir,  notant  antiquiorcs ,  quos  refertMar- 
cus  Anton. in  I.  cum'  filiofamilias  iurc  commune  jcputatur ,  &: 
fucccftioncm  fideicommiflariam  &  vulgarcm  continerc  (blct, 
vcex  pluribus  notat  Cafranatc.hb.'.confi.;^.num.i8. 

Exdidisfimiliter  inferturinterpretatioaddiAaml.vxorcm  7* 
4i.§.fin.delcga.3.  ibicnimfidcicommiirumftatimpcti  potcft, 
quiacum  teftator  hasrredilcripto  fideicommifiiret,  vt  Sciarv- 
xori  vniuerfam  rcftitucrct  hasreditatcm,  &:  ipfiusvxoris  fidci 
etiam  fidcicommifi/reti  vt  quicquidcxipfiustcftatoris  hxre- 
ditatcad  ipfam  pcruenirct,  excepnshis,qua:  ipfivxori  iegata 
erant,rcftitucret  Mxuix  cius  filix  ,hcet  appofueritillavcrba, 
(jmdquid  perucncrit .  &:  caurioncm  rcmifcrit  f  adiecit  tamen  75 
illa  alia  ,  redd.ts^  reHitu.ts,  &:  non  dixic  yfacias  peruenircy  pcr 
qiixvidccurtcftacorcmnoluiftc  ,fidcicommiftI  rcftitutionem 
in  tempus  morris ipfius  vxorisdi.ferrc,fcd  noluit,  quodcum 
eftecburcftitucrcrurcius  filix  tocumid  ,  &:quod  vxori  abhar- 
redc  inftituto  pcruenirct.  Etfic  nihil  nrrirum,  filegatum  ,  vel 
fidcicommiirum  ibi  non  ccnfctur  ad  tcmpus  mortis  grauari  di- 
latatum  ,  cumclare  mcns  ipfius  tcftatorisconcipiaturjquj,  vt  *•  ^ 

fupra  di(5l:um  eft,tcftanrium'voIiincatem  rcgit. 

Quamuiscnim  vcrba ,  mulcoricsex  fui  natura  fint  cnuntia-  74 
tiup,jumtamcnrcfcrunturadperfbnamgrauatam  difponunt; 
vtiLuibuSj&^^Dodorum  autoritaribus  comprobat  Caftanate  d. 
confi.^^.n.i^.cjuia  verbum  iWud  reddasrresiituas ,  fimt  prsefcnris 
tcmporis  Impcratiui,qu*e  ncccflitatcmdifpofirionis  inducunt, 
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/T^  Ad    liPlHMAM   D.    DE  CONDTTIONrr. 

c{uemadmocium  Scwcrbum  dcheaf  Alcxand.conlil  ii^  in  fi.ne 

lib  z.dccif-confil.  540.  in  princ  Lilbn.in  ^.curarcjnum.^.Infti. 

dcadio.Paril-conii.22.n.5i.Iib.2.CcfaIusconfl359.n.i8.&:conf] 

3^<5.n  8.Surdus  conf  Sini^lib.i. 
75  Maiorautem  difficultas  dcCumcbacurcx  co,  cpod  I  C-in  d. 
g.fin.docct.tcftatorcm  ipfi  vxorircmiiil]c  cautioncm  dumaic, 
a  qna  Seia  faiisextgi  njetc.  cx  quibus  vcrbis  infcrebant  quamplu^ 
rcSjtcflatorcm  noluillc  diffcrrc  fidcicommilTi  rclHtutioncm,tn 
tempus  mortisgrauatx*v?^oris,quia  atias  diccbanc,inuci]em  c(l 
(c  adcmptioncm  caurionis ,  fi  fhicim  Hdcicommillum  cHct  rc- 
ftituendumjcum cautio dctur  pro  mcdio  tcmporc  quo  quis  rc 
:  vtitur,  nc  malc  vtatur jlicqi  videatur  tcftatorem  fidcicommiA 
liim  dctuIi/Tc. 

7^  Qi^^'  quidcm  difficultas  nimis  obflat,  fi  attcndatur,  cx  Ac- 
cur.d.§.final  vcrbo fojftt ,  cautio cnim  lic^t  lccundum  fupradi- 
(lla  prarfictur,  ncquismalerc vtatur,&:ficprorcfl:icucionefi- 
dcicommilli  puri,non  vidcarur  locum  liabercrprarflacur  camen 
ctiam,&:proeo  caucio  ,ncmpcproptcriudicij  moras  ,  l.i.  §.  fj 
quis  fub  condicionctF.vt  Icgato,lcu  fidcicomirafinominc  caue. 
iunda  I.ctiam  15.fF.codcm.cx  quo  tcxclare  apparct,  male  fiqui^ 
dcm  Accur.  intcllexi/rcdidum  §.11  quisfub  conditioncverfic. 
planc.vcrbo  catteatttr  intclligcns  racionc  tcmporis,  in  quo  vfiis- 
iruflus  contincbarur,dan  ibicautioncm,cum  cxdida  Icgcct- 
iamclarcpruptcrmorasiuxiicij ,  inlcgato  >  vcl  fidcicommiflb 

77  puro  prarflccur,  vtin  dida  Icgcibi-  Sedfi  fuhcondttionceidecem 
le^atafint.frucltt-s  intertm  deccm  obkta  catitionc  habtturttm^X.  I19C  fli- 
pulacio  14.lf.cod.  quia pcionclcgatorum  vfurx,  vcl  frucbus  ct- 
iam  currunr ,  cciam  cx  niora  ance  liccm  <ronccflacam :  1. 1- C.de 
vfb  &:frucc  Icgaco.Bar  inl.Icgatis  C-cod.Ioanncs  Guticr.inre- 
pctit  I.ncmo  poccfl  ^.^.n  j^S.iT.dcIcga.i.Cancc.Iib.^.varia.c-io. 
dc  Icga  i.n.i7.&:  maximcn.i^.Licctaliqui  lint,qui  dicant,tan- 
tum  vfuras  currcre  in  Icgacis  adic  pctitionis,  fiuc  dcmanda:, 
prdutin  Cataloniaoblcruatur  C)c  1.  in  fidcicommiflariam  lf.ad 
Trcbtllian-quem  ccx  clcganccrdcclarat  AIcxan.&:  luiolain  I. 
i.§.vctcrcsi:in(3:a glolfa.lf.de  adquir.poffcff.  rclati  a  Michacle 
Ferrcr.tcrtia  parcc  obfcruatio  Rcgii*  audicntin:  Catalonixca- 
pit.  3^7.inantiqua  imprcinonc  dc  oblcruancia-Rcgij  fuprcmi 

78  Scnacus  Cacalonia:  acccffacur  obfcruari,  vbi  non  Iblum  a  ccm- 

pore 
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^  ET  ^Demo.vstr^  cavsis  et  Modis.  6j 
porc  litis  motx  dcbcri ,  vcrum  vltcrius  attcflatur ,  quod  ii  bis 
mora  hicrit  commifla  ,"eo  quod  bis  (Liper  codem  negotio  fepa-  . 
ratim  lis  fuerit  mota ,  adie  yltimarintroductionis  liris,  &:  fic  a 
tcmporc  vltimar  mora:  dcberi,fliiirc iudicatum  tradir,  &:  com-  * 
muniterobfcruari  in  Rcgiaaudicntia*docct  Cance.  variar.  rc- 
fblutio.lib.^.cap.zo.num.i^.  Quod  proccdcre  exiflimo  nili  v- 
{lirarcirentdccurtxex  legato,  \^\  fidcicommiHo  rclido  in  fiip- 
piemcntum  lcgitima:,quia  tunc  cum  rationc  Icgitima:  dcbcan- 
tur,'fircs  legata  ex  fui  natura  fruclus  produccbat.  a  tcmporc 
mortispatrislblctadiudicari,  livcronon  produccbat,  tunca 
petitione  liue  dcmandaita  etiam  dccifum  attcftatur^dc  mcntc 
liiprcmi  Catalonia:  Senatus  Don  Ludouic.  a  Pcgucra  in  /uis . 
dccifionibusc.iiy.anum.i.per  totum.adco  quod  frudus  con-' 
fumpti  effcnt  per  bona:  fidci  nofreirorcni :   doccns  didus  Pe- 
gueradido  Ioco,quod  cum  mn^lusllntrationclcgitimx,  qua: 
ratione legis dcbctur, a  tcmporc  mortis illius ,  dc  cuius  fucccf- 
•  (ionc  agitur  dcbcnt  adiudicari :  cx glo. i.  in  I-in  fidcicommifla- 
riam  fF.ad  TrcbcII. 

lam  tandcm  ftipere/l  vt  intcrprctcmur  didam  I.  filiam  i^.dc  8i 
auro  &:  argcn.Icga.&:  I-vbi  pure^i^.  ff.ad  TrcbcII.  <:x  quibus  du- 
pliccmdirficultatem  oriri  atteflantur  fcri[x.'ntcs ,  primamcur 
fidcicommiflum  ibi  Cmc dic&c  conditionc  pra:fcns non  cft.Se- 
cundam  vcrocumin  d.Ivbi  purc.tcflatorvfus  fucritillisvcrbis 
facUf  peruenire,  quarenbn  diffcraturfideicommillumin  tem- 
pusmortisgrauati  vt  fupra  rcfoluimus. 

Quas  dirticultatcs  pra:lcnticntcs  Bar.  &z  Accur.  vcrbofww  /-  8i 
pjis communitcr  rccepti  in  l.cum  filio  ii.ff.de Icga.i.cxiflimant, 
fic  componi,  quod  licctibi  patcr,  vcl  dominus  limplicitcr ,  &:  " 
purc grauari  nequeant,  filio,  vcl fcruo  fuo  rc/litucrc  htcFcdita- 
tem,  proptcr  rcadquifitioncm  ,  quam  ipfi  cx  illis  fibimet- 
ipiis  faciebant :  jxta  I  patcr  9;.  fF.de  adquir.hxrcdi.l.placct  79. 
IF.  codcm,  ciim  nequc  momcnto  aliquo  rcmaneret  in  perfb- 
na  eius ,   per  quam  adquiritur ,   &:  fic  adquiri  ci ,  cui  ad"-  „ 
quiritur  lcg.prima,  §.  quodcunquc  ff.  ii  quis  a  parcn.  flicrit  ^ 
manumifT.  inutilcquc  proptcrca  fideicommiflum  fit,  §.  an  fcr- 
.  uo  inflit.  de  legat.  flc  ficbat,  quod  inflituto  filio  ,   vcl  fer-' 
uo:   pater,  vcl  dominus  grauari  polTint,  cidem  filio,  vcl 
fcruorcftituerc,  tuncquc  fidcicommiflum  propter  tcflatoVis,- 
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gcminatam  voliinratcm  vaiidum  erit»  tunc  tacita 
conditio»  ncmpc  cnm  flitps^  'pelferutis  fui  iuris  fuerint.  Etco 
modo  attcftantur  (upradidla  iura  cflc  accipicnda  ,  ncri*ipe 
didam  lcgem  cum  filio;  ff.  dc  lcgac.primo>&:  didam  lcg.  vbi 
purc. 

Hanc  autem  rupradi(5tam  Bar.  reccptam  fcntcntiam  reii- 
ciunt  Paul.num.i^.Ruinus54..Marcus  Anton.  num.  6q.  &alij 
indicla  l  cum  filiocxi/limantcs,  quodfiucpatcr  vcldorr^inus 
inftituontur»  fiuc  filius  vcl  lcruus ,  vtroquc  cafii ,  fi  patcr ,  vcl 
dominus  graucnrur  •  rc/lirucre  fidcicommiirum  ,  inutile  eft, 
proptcr  rcgulam  readquifitionis.  'Ncque  talc  legatum  dici 
poteft,  habcrcin  fc  tacitam  conditionem  ,  cum  fui  iuris  fue- 
rtnt ,  quam  opinionem  cbmprobant  cxdid:o  §.  cum  filio,  a- 
lias  enim  fi  tacita  conditioibieflct,  nempe  cnmfuiiurisforet, 
femper  tale  fideicommiflum  valeret,  qliod  non  efl^  diccn- 
dum ,  ftantibus  manifcflis  contrariis  iurium  difpofitionibus, 
cum  regula  iuris  flt ,  quod  ab  initio  non  valet ,  trad:u  tempo- 
ris  non  reconualcfcat :  nequc  adflt  pr^fumptio  teflatoris ,  pcr 
quam  apparet ,  ipfum  voluiflc  fideicommiflTi  rcftitutionem 
in  tempus  libcrtatis  diHTcrre  quod  conftat  cx  1.  quidam  ita 
25.  §.  fifcruo  if.  ad  Trebcllian.  vbi  valct  reftitutio  fidcicom- 
milTi,  a  domino  rcIi(^lo  fcruo  ,  cumipfcfcruuslibcrcflct,  CX/ 
iplk  tcftatoris  difpofitionc  cxpreira ,  npn  vero  ex  tacita  conic- 
«Sfcura» 

Nequc  pro  fupra  dida  Bar.  fcntcntia  faciuntiura  fupra  ad- 
ductn ,  namin  liicta  i.  cum  filio  11.  diccbantaliqui  prafuppo- 
ncndum  cflc,  Hueicommiffumibirclictum  fuiflc  fubcxprefla 
conditione,  cumfiliwfti  turis  effet  ad  inuitandam  rcadquifi- 
tioncm ,  ncccflario  cnim  hoc  in  dicta  lcge  cft  pr^fiipponcn- 
dum,  quiaciimdc  ahciia  matcria  tractatur,  tennini  habiles 
funt  pr  cfupponcndi,argumcnto  l.qui  in  tcftamcnto  20.fi". dc  tc- 
ftamcn.maximc  vbi  dc  vltimis  hominum  elogiis  tractatur.cum 
maximc&Rcipublicc  intcrfit  liiprcma  hominum  iudiciacum 
cffcctu  exitum  habcrc:  vtrcfblumuus  fupracxKvcI  ncgarctf.- 
qucmadm.  tcftam  .apcri  an  tur. 

Vndc  rcfpondcndum  cft ,  &:  intcrprcrandus  tcxt.in  dicta  J. 
filiuni<5.fl\  dc  auro  &:  argcnr.Icga.  idcocnimibifidciconuuif- 
/funipure  rclictum,pracfcos  no  cftjqiua-ypliujtas  tcftatoris  (qujt: 

di/po- 
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ET  Demonstratiok.Cavsis  et  Modi5.  C9 
dirporitioncm  regit)  crat,  vtfidcicommiflfi  rcflitutio  difFcrrc- 
tur.qi-iodcxipfius  Tcxr.  contcxtura  apparct.  fiquidcm  in  d.I. 
filiam.tcftatoriuflcrac  feflem  legdtam  yJilitfutAb  hitrcdcfiruari^ 
indeqne  nc  vencAnt  intcrtmque pcrmifit  'vti  ca  omnia  aurtim ,  argen- 
tum^veflimcntum  cfutbtt^  tcfhtrix  tfa  ^Trf/jqu^*  quidcm  vcrba  cla- 
re  demonfl:rant,h^rcdcm  grauatum  ccnfcri  poftmortcin  rcfti-. 
tuere.  Tum  cx  finalibusvcrbis  didaelcgis  apparet.  tcmpus  fi- 
dcicommifli  dilatatum  cxeadem  tcflratons  difpofitionc,  ibi 
quoniam  vcrbo fertiandtqtiod fcrtpttim  eft.vtdcri  tn  id  tcmptis  dtlita- 
ttmi  fJetcommtffum^quo  fui  itiris  fttturtts  effct  hic  cui  dabatur. 

Smiiliter  &;in  dictal.vbi  purc  19.  ff.ad  Trcbcllip.cum  tcfta- 
torvfiisfucric  vcrbisinisy4r/W/<7«<"i///T^  cttmperucntat  vt  cx  di- 
da  l.confl:at ,  apparct  hsecvcrbaargucrc^noluine  tcfl:arorcm 
patrem  iplum  grauarc  ,  vt  filio  rcilitucrct  hxrcdiratcm  cum 
cfl^edujvndc  fi  filius  emancipatione  fiii  mris  fiat,non  eric  mors 
patrisexpcdanda,quia  iuxta  tcfl:atorisvoIuntatcm,  tumcuiii 
'  effc(5lu  potcfl:  rcflitucrc.  qiiia  tunciamnon  efl:tiniorreadqui- 
fitionis,quodprocuI  dubio  locuni  habcbicin  Catalonia ,  quia 
•^cum  detur  in  fihos  patria  potcfl:as  cx  confli.vnica.tir.de  cman- 
cipat.dc  filiis ,  &:  fimihter  dc  iurc  Cafl:cIIxfccundum  tradifei 
jperMarienco  hb.^.nouarrccopfla.  glofla i.num.^.  &:  inlcgi- 
bii!^  14.15. titul.  18.  part.4.  fipcr  contra^lum  macrimonij  cranc 
virtjitc  didiE  conftitutionis,  (quia  lccundum  anciquam  iuris 
difpofitioncm,fiIij  per  matrimonium  a  patria  porefl:afe  non  h- 
berabanturl.filijehcct  lA.C.dc  coIlacio.Tcxt.inJ.fi  vxor  C.dc 
Condi.inccr.tradit  Anchon.Gomcz  in  I-^^.Tauri  in  princ.fi- 
dcicommiflTumapatre  rcli^im  ,  filio  non  dcbcbitur ,  nifi  c- 
mancipationc,  vel  matrimonio  fccuco :  propccr  rcadquificio  - 
nem-curti  cnimfic  pacria  pocefl:as,&  ipfiuseflcdtus  debcnccf- 
(e,cun;i  fpccialiccr  iure  municipali  Cacaloruic ,  concra  ius  pa- 
cnar  poccfl^acis,&:  eius  clfcdus  nihil  ficflabilicum.  Vndc  hodic 
inhis ,  quefiliis  non  nupcisrehnquuncur  paccr  habcbic  vfiim 
frudumooinium  bonorum ,  ex  di/poficioncl.cumoporccc 
C.de  bonis  qua:  liberis,  inomnibus  fcjhccc  ,  cam  pcr  hncam 
pacemam,  quam  macernam  I.1.&:  i-C.de  bonis  maccr.  adco 
quod omncs  frudus ica fiios  faciecvc  finica  pacria  poccflacc, i- 
plbrumnulIamTacionem  rcddcrc  ccneacur-  vc  nocac  Anchon. 
* Gomez.ad  di(5lam  J.^S.Tauri  n. i4.<S<:  15. nifi  fic  clcricus , .quia. 
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^5  tunc  patcr  non  habct  vfumfrudl:um,VT  traclit  Gomcz.dido  16- 
94  coiiu.y.vcl  nilia  tcftatorcfuiflctvfusfrudus  adcmptus,  quia 
co  cafu ,  quo  fit  adcmptus ,  ad  Patrcm  non  pcrtincbit.  au- 
tlicncicacxcipirur  C.dcbonis  matcr. fed  inrcrim  /iliofub  pa- 
»       tria porcftacc  cxifl:cntc,curator  a  pracrorc bonis  dabicur,  qui 
ca  bona  regac  ,  nifi  a  tcftatore  pcrfbna  clcda  fcusric  ad  di- 
tloruni  bonorum  gu^bernacionem.   Quia  nominaca  pcrfb- 
na  ca  rcgcrc  dcber.  cx  authentico  vtliccat  matri  Sc  auix  ;  & 
dc  iurc  Caftcllac  cum  cxdi^poiitionc  1:47.  Tauri  fihus  a  pa- 
cris  porcdue  cxeac  ,  cum  in  omnibus  macrimonio  contra- 
9^    do  pro  cm  indpato  habeatur ,  ctiam  vfiimfructum  bonorum 
adLfcncitiorumpateramittic,  itaex  difpoficionc  I.48.  Tauri 
cxprcrte  adipfliruminccrprccacioncm  ,  lafiiTimc  Antho.  Go- 
mez.  &  loann.  Gucicr.  hbro  2.  pradica.qu^ftio.^.  numcro  y. 
cx  quo  ibidcmnum.4.  Sc  6.  infcro  ,  quodcumiureifto£lij  c- 
xeanc ,/quo  ad  omnia  a  pacris  poteftate  plenaric ,  pcr  matri- 
^'^    nionium.  Qjiando  peremancipacionem  libcrabuntur  runc 
dimidiam  tanrum  vuisfrudtus  •bonortim  Pacri  adquiritur  in 
prxmium  cmancipationis  J.cum  oportcc§.cumauccm.  C.dc 
bonis  quaehbcris.  NotantMacicnco  hbro  ^.nouacrccopilat. 
T      ticulo  i.I.^.glofra  3.  num.r.  Mcncha-  dc  fucccirio.crcario.§.i9. 
g  nu.^i.&yi.  cxccpris  Caftr^nlibus,&:  quafi  Caftrcnfibus'r^4  ' 
cummodopcculiis,quibus  exchdo  g.diminuimr.  anvcrofui 
pra  did:a  proccdant  in  bonis  qua:  ciculo  maioratus  a*d 
filiumpcrucniuntin  rcgno  Caftcllxjvidc  Antho.  " 
GoincZrLircid  cradanccm  111 1.48,  • 
Taun  a  mim.5, 


ET  DeMONSTRATIONIB.  Ca  VSIS  ET  MODIS.  J\ 


5 

6 

7 

8 

9 


InTcxt.ibi  cum  dicsccrtus.  • 

1.  OhLigntio  ,  <^  afiio  an  dentur  cx  legato  in  diem  ccritm  rcli^Oy 

ante  ^ici  aducntum  n.^. 

2.  Lcgatunt ,  vcl  Jlipnlatto  in  dtc?n  ccrtum  antc  dicm  an  de- 

hcdtur 

*}  .  Lcgatum  fub  die  ccrto  rcitchim  ,  anccdata  diead/t*thd:rcdi- 
tatia: 

Tfmpt4J  non  cfi  modtis  inducendd/jcc  tollcncU  ohligationis 
Agi  an  pojftt  antediem  ccrtum  cxJiipulationC)  vcl  Ugato 
Crcditorum  nomtnequi  comprchendantur 
Legatum  ad dicm  ccrtum-^dehetur  ante  dtci  aducntum 
Dehcndi  vcrhum  quidjignificet  in  iure 
10  Nonohjtgattisquiidicaturtniure 
w  Aclionullaqudftt 

iL  Dehitorin  dtem  certum  conucnttiSy  ante  dicm  anpofpt  con- 
dcmnari 

13  Anthontj  GomcT^refutatur  opinio 

1 4  Solucns  antc  dicm  ccrtumynon  rcpetit  folutum 

15  "Dehttor  fuhdte  certo ,  antedtcm  inuito  crcditore  folticre  po» 

teft  ■ 

I  (S  Lcgatarius  recufans  rccipere  legatum fuh  dte  certa ,  an  ipfi per- 
eatyVelheredi'       ..•  '  ' 

17  Dehitor fuh  die  certo  ^on  opponens  excepticnem^dieijiconue  - 

niatur  in  tudicio-,rccfe poteft per  itidiccm  condemnari 

1 8  Excepttoncs  qitJt  ipfo  iure  non  pertmtint  ncgottum ,  dehent  op  - 

ponipcrpartcm. 

•ip  hido:  ftvult  hahcrc  rationem  exceptionis  notori^,  qu£07nm^ 
modo pcrmiit  negoiiitm  ,  etiamjipcr partcm  non  opponatur 
poteft  * 

10  Notoriiim  non  requirtt  iuris  ordincm  feruari 

zi  Sujpicioncm  caufd  a  noioriofriuoU^non  rctardanij  qtiin  itidex 

advlteriora  proccdat.  talcs  cnimexccpttoMcs  non  conjidc- 

rantur 

Ntillitas  riotona  cx  dcfcclu  iurifdidionis^  non  rctardat prccef 
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IT  DEMONiTRATtO;  C.A^tK  ET  MoDTS. 
,  50  T>ebitor  Adtemfmexcontrdiiu  felttfns ,  attte  temfus an  Hbe- 
retur 

51  Debitcr  ad tentfm^nfojpt  ante  temfmfotttereyjtfrdiudicium 
JiAttertio,  •.  *  '  / 

\i   Lcum  fAterjj.%  a  filtaff.de  Uga$.udeclaratHr  tnmt' 
ro  53.  ... 

54  Pojftdere  nomineaUeno  dicitur  ille  cui  res  ante  temfm  ira-^ 

ditur 

55  Ifoft mortem  11  C.de fideicom.Lfatrem  i^.ff,  qua  in fiaudhm 

credito.declarantur 
5^  Fideicommiffum  ,  vellegatumex  odieBione  temforis  quando 
dicatur  conditionale 

57  Legatum  reii^um  cum  pubes crit.an ftt  conditionale 

58  r;wf?r  readquifitionls  tmfedit  reftituttonemfideicommiff. 
5  9  Debitorfub  die  incerta^an  ^ffit  foluere  ante  diem 

60  LftifuUtto  tfta  38.  §.  inter  incertam  ff.de  verb.  obligat.  decla- 

ratur  , 

61  Biesbmninoincertaoiuddicatur 

6i  Graudtm  reftituere  temfore  mortU%vel foft  mortemyquidim' 
fortet  .  •  • 

}  Iruertitudo  ferfind ,  qud  ex futuris  a^iibm  fendct  quid  ofe- 
retur 

« 

^4  Promittens  cum  morieturfoluens  antea  an  refetat 

Conditionalis  contraBus fpem froducit tranfmittit 
66  l.vxorem  ^i.§.Seium  de  lega.7,.declaratur 
6J  lfedetfiante\o.ff.adrrebelita.d€ciaratur 
6%  Reftituens  ante  diem ,  an  tranfmittat  a^iones  in fideicommif 
farium  • 

^9  Ccfsio  tn fotentiorcmfieri  non foteft 

70  Amoncs  ex  framatttrareftiitttione anconferantur 

71  ABiones  quarenon  transferantur  ex  framatura  reftitutione 
7 1  Reft ituere  non  foteftgrauatm  fub  conditioncyca  fendente 

7}  t^dirinonfoteft  hereditasreH^afub  conditione.eafendentt 

74  Credttores  non fraiudicantur  ex frdmatura  reftitutione 

75  Creditores  habent  aiiionem  reuocatoriam  contra  eumtquiantc 

temfmreftituit  hjreditatem, 

76  Crattatmfatcrde  reftituendahdreditafefiiio.foftmortemydn 

eo  emanctfato  teneatur  iiiam  ei  reliituere, 

•  K 
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74      Ad  L.  Primam  D.  de  Conditiomib. 

77  Dile^io  Patern/i  ^qualiter  rejpeciu  omnium  fliorum  confi- 

deratur 

78  I.Patremic},;f,qHd  infiaudem creditorum declaraturyci' n.%o, 

cttm  ficqnen. 

79  Tempfis  adtefhmintefiameMtorefiitutioniyCuiusfiauorecen- 

fitatur  adici^tum 

8 1  Alienatio fiacta  in  fraudem  creditorumy  quid reqtaraty  \jt  reuo" 
cctur 

8 2,  filius quando pr/tfiumattir  dobfiy^  cautelofie  contraherc. 

83   Credttores  an  dicantur  firaudati  e.x fiola  refiitutionc ,  vel  an 

quid  aliudrequiratur 
8  4  Fraus  an  pr  < fitmatur  ex  pramatura  reflitutione 
85    /. debitorem  1  o 'fif^-qu .  /// fraudcm  creditorum  declaratur 
%6  fraus  non  pr^fiurmtur  nifiprobetur 

87  J^raus  quomodo  prohetur  tnteruenijfc  in  refiitutionefideicom- 
mifisi 


li 


"Am  cft hxc fecunda  huius lcgis  prima^ pars, in qua  de  namra 
lcgati  in  diem  jccrtum  rclicci  cfl:  agendum,pro  cuius  vcra,  &C 
gcnuina  refelutionc,  &:  intclligcntiaquarftioncm  quandam 
grauem,  &:  diHici  lcm  pr(^mittcrc  debemuSjCopiofc  illamtra- 
ctando,vt  vcra  huius  Tcxt.dcciiio  pcrcipiatur. 
I '  '  Eft  igitur  quert:io,an  ex  lcgato  m  dicm  ccrrum  rcIicto,antc 
diei  aduentumnaicatur  obJigatio  ,.&:actib.  Inhaequ(,^n:ionc 
dux  luntopiniones.  Primacfl  Bald.&:Floriani  in  l.li  itaicn- 
ptum^;.ii(ubconditionc  ^tAc  legat.i.  nioti  cx  Accur.in  I.vni. 
Cdccaduc.toUcn.vcrboaY/^-rr- vbicxiftimauit  Accurliusnul- 
lam  oriri  antc  dicm  obligutioncm,  confirmant  cx  J.li  in  aimos 
t  49-  infra  hocnr.'-cum  qui  Kalcndis  ^r.^.quoticsftde  ver.ob- 
]j,Tj.  ccrci  condiccio  ^.rt^.ii  ccrtum  pcta.  inquibuslegatum,  vcl 
nTpuJario  in  dicm ccitum  ,  non  dcbctur ,  cum  tantum  ccrtum 
/it,  dcbitumiri  l.fiitafcriptum  45.§.  (i  lub  conditionc  ibi  nam 
ncc  ad  »os  pertinetyantcquam  dies  venertt.ff.dc  lcgat.  cx  con- 
ditionali  Inftic.  dc  vcrb.oblig.confirmant  ctiimi  flipradicta  ex 
I.vnic.§.fiu.^ibi  malc  agic  if.quando  dics  Icgat. vfufVucr.cedat, 
&  docet  latc  PcraJta,ad  I.omnia  nu.  r^.  f.dc  Icga.i.  cx  glofTa  in 
I.i.f.quando  dieslcg^?«yfufr.  ccdat  J.Scmj-roinus  Attalustf.  dc 
viutriic.lcga. 

Con- 
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«3c  legaco  fub  die  certo  reliSo  >  commiuimt'  tMfionim  ap- 
pkuiu  'ftii&  recepcam>acceftacur  Ancho.  Gom^|ib.t.vana.  ^ 

c.ii.n.ii.Spinoinfpccu.rcftamen.  glolla  14.num.23.  Galganc, 
de  conditio.&:  dcmonfl.z.p.c.r.  q.  59,0.14.  Lalfarcc  de  dccima  ^ 
vcnditionis  c .^.n.7.  Molina  Thcolo.  dc  iiiftitia  &:  iurc  trad.  2. 
di(p.205.  vcrfi.  '(juando  dies  cirai  medtnm  dumait,  Icgati  rc- 
liclifub  dic  ccrto,a  dieaditx  hxrcditatis  dicm  ccdcrc:ftarim- 
que  adicaditionish^redicacis  dcbcrii&idcm  attcftatur  m  di-^ 
da^quxflion.  verfi.  qtumdo  qmifiim  confirmando  exl.vni.f/ 
cum/uicem  C.de  caciu.tollen'.  qux  fencentiaprimoprobatur, 
ex  eo  quodiuxca  decifioncm  l.obligationumnsre 44.de  oblig.  5 

^<#iMMMMP^  niojus 

inducehd^,neccoliendatoUigaQOiiis»  qn^ 

dumyii  ex  legaco  indiem  cercum  reli{lo.  nonorirecur  obliga- 

do.  quia  debecec  alias  neceilario  oriri  aduenience  die>vel  cem*  < 

porc ,  quodcflcc  concrarium  manlfeftp  iniuribus  fupra  alle«> 

gatis. 

-Scciindo  probatur  ex  noftro  Texc.  iunda  glofla  vcrbo 
foJfunt^QX  l.ii  dics  zi.fF.quandodicslcgati  ccdatl.ccdcrcdicm 
de  vcrb.hgnihl.  ccntcfmiis  j^6Ac  vcrb.oblig.in  quibus  uinbus 
ftatuitur,  cx/lipulationc,  vcl  Icgato  indicm  ccrtum  ,  antc 
dicmagcrc  poHc,  folumenim  chlatata  Ibiutio  vidcttir,  otta 
tamcn  cft  obligatio,  &  eomodo  accipi  dcbccid  quodattcfta- 
curnobilis  a  I^eguera  in  deciik><  iupremi  Caralonia:  fcnacus 
q3i$3.num.&  djigbgippclladonc^^^y^^  venirc  <^ 

^^^Misc^^w^^^^l^fi^^ 

auchcntico  dc  fidciuflbri  Ancko.  Ohba  lib.i.dca£lio.2.p.cap. 
i8.vbi  a^c  dc  adionibus  reuo(q^c5ni$  aliciiaca  in  fraudem  cre^ 
di|orumnum.9.  .       ..  . 

,  C^ibusfundi!mendsiadis»dafaren^  g 
quod  videlicec  ex  Jegaco  ahce  diem  cercnmreli^  1  ance  dici 
aduenciunoricur  obiigatio.  Ncque  concrarium  probantiura- 
Ibprain  cocroboradonc,&:  eonfirmacioncprima:  fentcntiaral- 
legata,  licct  cnim  indiclis  iuribus  dicatur,  legatum  indicm 
ccrtum  rclictum  non  dcBcri,  icd  rantumcfic  fpcm  dcbirum 
iri^oiii&coucrarium  quidquamhQC  obeA^cipiunt  aiini  lu- 

\  r        K  ij 
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ADL.PR.rMAM  D.Di  Coyriir^ibvti': 
reconfulti  in  didis  iiiribus  verbum  debcndicum  efFe^,  quia 
cafu  quo  h^rcs  antc  dicm  conucniatur,cum  poflitfe  cxccptio- 
nc  tucri,  non  tucitur :  dcbebitcondcmnari  licct  non  dicatur, 
verc  Icgatum  antcdicmdebcri.  fblcnt  enimlureconibkinon 
bbligatumdicerccum,  quilicetaliqua  obligatione  tencatur, 
pocdl  ie  cxceptionc  tueri  I.  vcl  obligatus  zo.§.obligacum  iF.de 
liberaii  caufa  J.Marccllus  <^d.£deregiiihi  Cisctu  41.  in  fine 
iF.de plt^^Ac  adi.  8c  nullam  dicere  adionem ,  qu^  repelli  ex- 
lepoteft  1.  ^  elegantcr  8.S.ienius  pa^otiis  ffAc  do- 
iexcejpdo  auceni  ifta  dcbet  oppolu  per  pattem»  ftlias  e* 
f0aiion  appoSta,  iudex  tion  poteft  agentem  U  iucUda  re^ 
|^l^te,Ucet<jomez.tib.zorariai^.num  contrarium  <ti^ 
cat»cum  iple  atteftetur»iura  per  eum  allegacaynon  probaie  fia- 
pca  didam  refbludonem:  nempe ,  debitoremin  mtm  certum 
coDucntum ,  non  appofita  per  cumexceptione  dependentia 
dici  poircin  iudicio  abiblui,&adorcm  repellirquodconuin- 
citurexcodem  Gomez.  namcumipfeeodemcapitcnum.il. 
doccar,cxc6tra(5Vu  m  dicm  ccrtum  cclcbrato,ftatim  oriri ob- 
ligationcm,  fcd  creditori  rolumobflarc  cxceptionem  dcbi- 
toris,  vt  late  pereumibi  confirmatur,  tam  diucrfis  iunbus, 
quamDodorumauchoricacibu^'  quia  certum  aitcl]: ,  quoad 
o^gationcm  prar(enc.e|n  p^f^ubr  "^ncrah^cmii^ 
rcm  eflc,  rolmn  clilacs^re&M^*afe  atitcm  tcrrtini 

fblutip^iisi^Qil^ed^^^  a^^^tmoAi^^^f  vctradit 
^lj^atie  tfe  cdMltio.  &;  dcmonft.c.^.num.i.5.p«fiigicur  obli>^ 
"^^^lteSriiaeft^adco  quodfiibluaturantcdiem,  impediM*i^^ 
^^l|d'].fi|dkiufror  ouamuis  ^.i.  iF.madati  &  ibi  commu- 
12«-  *%^    *''^^o]|Ke^ttatfw  ii^' cunpL  quisCdcr"^^"^ 
kifl;|m^wQctt2s  CinQs^ati^Str 
1.2]^  ciSSe^mrdebiu  fiib^ 
riam  inuito  crctiitore  fbluere  pofTit ,  f eCraraiftirBifefuc nu .5. 
MofcacelLin  fua  pracbi.fidciulilo.  2„p.q.3.t6^tn.i5.^t)ma.  con- 
.li.157.  tam  dcbicum  cx  contradu  .  quam  ex  tcflamcnto,  vt 
per  Gomcz.  Jido  c.22.cumtcmpus  adicduniiir  gratia  debi- 
tarisj^;um  tcmpus  ff.dc  rcgiLi.iuris l.cum quis  fF.dc  oblig.  &  a- 
^ti.  traditSpmo  m  l'pccu,tcflamen.gloira  14.m1m.z3.  circafi- 
ncm.adco  quadyolcntc  hxrcdc  rolucrclcgatum  antcdiem, 
legacario.  re^fi^ncciibid  rccipere^ii  pcreaclcgacum  ,pericu- 
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liim  lcgatario ekpedat.  exBart.in  I.acccpcumnumcr.^^.C.dc 
v(uris.&:  icleitiBarr.hicn.3.  indc  cum  dcbitortam  ratione  tc- 
ftamcnti,quamcontraclus,  conucntus  ..  non  opponat  cxcc- 
ptioncm  de  dici  dcpcndcntia ,  rcdtc  pcr  iudiccm  potcrit  con- 
dcmnari.  Quia  pcr  cius  taciturnitatcm .  renunciare  vidctur 
fpatio  tcmporis  folutionis  Facicndx.  vthanc  rationcm  aducr- 
tit  Spinoin  d.glofla  14.num.13.  circa  fincm,  c]uia  iniudiciis 
qua(icontrahitur,indcmalc faccrct  iudcx  ,  ortaohligarionc, 
cuius  virtutc  re^c  adtor  in  iudicio  cxpcritur,  fi  nonopj  ofita 
cxccptionc  pcrrcum ,  actorcm  abfbhicrct.  Qjjia  cum  fit  a- 
^lionis  exclufio>'debet  a partc in  iudicio  proponi.  Quia ,  cum 
haiccxccptio  dilatati  dici  (blutionis ,  non  perimat  adioncm, 
fcdtantumciuscxecutioncm  cum  cfFcdtu  diffcrat,non  potcft 
dici  adorcm  in  iudicio  ftnc  a^lione  agcre,cum  ipfaexpr^- 
cedcntc  obligationc  oriatur,poflbtautem  iudex  adborcmaiu- 
xhcio  repcllcrc , non  oppoiita  cxccptionc  pcr  partcm,  quando 
anotorio  cx  actis  conftaret  cxccptioncm  compctcre  ipfa 
pcrimcretncgotium,  qualis  cft  cxccptio  pr^"fcnptionis.&:  ali^ 
fimiles  :  &c  co  modo  inttlhgendus  cft  Ancho.  Ohba  dc  adio* 
nibiis  hb..  i.  2.p.  c.i4.nu.54.1icctallcgct  Rodcricum  Suarcz,in 
l.poft  rcm  iudicatam  hmitatio.7.num.i.afl'crcntcm,poflbiudi- 
ccm  rcpcllcrc  .mtc  dicm,  quia  faluapacc  t.mti  viri ,  cx  fupe- 
rioribus  fatis  conuincrtur.  Qu^^  ^um  notoric iudici  conftcr, 
actorcmagcrc  pcrcmpta  actionc  &:fic  .1  notorio  nullitcr,nil 
mirum  fi  co  cafii  illum  rcpcllat,  cum  in  nororiis,iudcxncn  te- 
ncatur  iurisftrictum  ordinem  fcruarc.  Allini.in  fua  praxi  §.7. 
c.^.limica.  47.^.^.  idcmin  g.i^.c.^.n.i.c.  adnoftram  5.  cxtra 
dciurciuran.  quod  fccus  cft  in  cxccptionibus ,  qua^anotorio 
non  pcrimunt  actioncm,  vt  dictumcft.  Vndcinfcrunt,quodli 
a  notorio  conftct ,  caufas futpicionis  contra  ludiccm  pcr  par- 
tem  oppofitas  ,  non  obftarc  illis  non  attcntis ,  ncc  pro  oppofi- 
tishabitis,  ncc  expcctata  arbitrorum  nominationc  ,  ad  illas 
decidcndasjpotcft  iudcx  primiriuusad  vltcriora  in  caui.H  pro- 
ccdcrc,yt  tradit  nobihs  a  Pcgucra  in  fua  praxi  vcgiq  audicnti^*, 
tir.quando  immunitas  Ecclcflxallcgatur  fol.162.  columnai. 
r.^vcrli.  quintoiuuantur  Natta.  confi.157.nu. 7. volu.i.quod 
in  pr(j*dicto  cafu  locum  non  habctcum  actbr  ( vt  chctum  cft) 
action^  tc  cxpcriacur ,  dc  ibifolum  dilatata  iblutiorcpcriaiur. 
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Qucmadniodiim  millicas  cx  dcfcctu  incompccentia:  iudi- 
cij ,  il  notoria  lk,parcc  non  citata  poccflproccdi  ad  vkcriora  iii 
caufaAlli.iiifua  praxi  §.7.C'^-Iimica.  47.^^.5. 

Miniiiquc  obftac  dccilio  1.  fi  ica  fcripcum  45.  §.  fi  fub  condi- 
tionc  A'dc  lcgac-i.  cui  varias  rerulcrunc  inccrprccacioncs,  cx 
quibus  rcccptior  cf]:,quam  craduncRogcr-Dinus  3c  Albcric-in 
'diclog.  lifub  condicionc  quam  icqiiicur  Curcius  iunior  jnl.i. 
numcr-ii.C.dcpac.vcIC.Pomponiusinditlal.fi  jca  fcripcum 
in  §.  Ci  lub  condicionc.  intclligacur  de  die,  qux  pro  condi- 
tionc  liabc:ur ,  vtinlcg.dicsinccrtus  75.  ff.  hoc  titul.quialc- 
gatumllibca  iclidum,  antc  dicmnullam  producit  obligatio- 
ncm  ,  idcoad  nosnon  pcrtinctquod  fignificat  Pomponiusin 
illis  vcrbis ,  nam  nec pcrtinet  ad nos ,  coniungcndo  dict.lcg.dies 
quia  cum  dicsinccrtus  conditioncmfaciat,  &:  conditio  dc- 
bcat  adimplcri  in  Ipccifica  forma,  ;intcquam  Icgatum  fiib 
ca  rclichim  dcbcatur,  nil  mirum,  cum  ca  pcndcite  adus 
pcrincic  fit,  ac  fi  non  fuiirec  fadus,  necfi  incerim  nobisnoii 
pcrcincrc  dicacur.  quam  inccrprccacionem  pofuic  Accuriius 
in  dida  I.  fi  ica  (cripcum  vcrbo  fertinct  dicm  conditionum 
ccrtam  quoad  nominationcm,nonquoad  cuentum.  quia  ex 
didal.  dics  infra  hoc  titulo,  alia  dicitur  ccrta  quoad  nomi- 
nationcm,inccrta  tamen  quoad  cuenrum.qux  pro  conditionc 
cx  d.l.  fidieshabctur,  diucrfis  fiquidcm.rc{pe<aibus  yciiiquit 

Accurfius. 

Qua;  quidem  intcrpretatio  nullo  modo  cfl:  adinittcnda, 
cum  omnimodo  contrarictur  litcra:  dida:  I.  fi  ita,  §.fub  condi- 
tionc,  ibi  cnim  lcgicur  dics  ccrtm  non  inccrtus  vtapparct  ibi 
dtem  ccrtum.  Dics  autcm  qux'  pro  conditionc  habctur,dics  in- 
certus  cfl:,non.certusl.taIis  (criptura  30.  tf.  dc  lcga.i.circa  me- 
diunvibi  quin  dies  tncertui  appellatNr  conditio  I.  dics  7^.  inlrahoc 
titulo.docct  Galganc.  dc  condition.&:  demonftrac.  i-parr.ca. 

ExquibusvicVusFIorianus  in  di«^al.  fiica  fcnpcum diclo  §. 
ii  fub  conditionc,  &:  cum  coBal.dicebanc  dicmccrtamindi- 
cbo  ccxr.dcbcrcinccUigi,  dcdic  morcis  Icgacarij ,  qu.u  quo  ad 
cxicum  cfl  ccrcillima,  ncc  pro  condicionc!iabctur,cumccr^ 
ca,  &:  oirnino  fic  cxitura  l.  hcres  mcus  78.  inrra  hoc  ciculo 
Jiccc  fit  iaccrta :  quando  tamcn  ante  hajtc  dicm  nulla  na- 
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fciturex  tali  lcgatoobligatio,vt  docct  Acoft.ditSto  lib.i.  fclc^f^* 
c.i8.  num.^.vndcnil  ipirum.fi  talelegatum  cumantc  dicin  ad 
nosnonpcrtineat.repudiarinonpoflit.    •  ;v'sv 

Sed  minus  hxc  Bal.&:  Floria.interprcratio  ad  d.j.  fiita  icri- 
ptum.  eft  admictcnda.  Primo  quia  dics  mortis  legatarij  non 
ccrta,(cd  inccrta  appcllaturl.cum  talc  71-  §•  Meuijc  ibi  tncer- 
tufue  almsmix:i\\ocut'  <-^?^ 

Sccundo  c|uiapr^*dicta  intcrprctatio,  nimisrcftringitgcn^ 
ralcm  dilpolirioncm  d.l  ii  italcriptuir.  '  — ^ 

Tandcmfacit.quia  cum  IC.Pomponius  in  d.§.ii  fu^bcondi- 
tionc  loquatur  dc  rcpudiationc  lcgati  aducnicntc  dic,  fi  in 
diem  mortis  lcgatarij  lcg.itum  rclinquitur,  rcpudiaria  Icga- 
tarionon  poteft.  quiamoricns  nequc  adirc  ,  neque  rcpudia-- 
rc  hcreditatcm  potcft,  vt  cum  glofta  notantomncs  inl.final. 
ft.dc  condition.  inftit.cx  Bar.  in  l.quifb  PatrisC.vnde  libcri 
lecundacolumna.inquo  inftanti  non  potcft  ipfc  hcrcditatcm 
adirc,  nccrcpudiare  ,  cum  aditio  hcrcditatis,  vcl  rcpudiatio 
pcr  acccptationcm,vcI  rcpudiationcm  vcrbis  dcbcat  Hcri:pro- 
fitcndo  lcvcllc  adirc  hcrcditatem.  vcl  cam  rcpudiarc,vt  in  §. 
final.inftit.de hcrcdumquali.&:difte.&: ibiglo.vcrbo  nudxvo- 
luntAtey  drdeHtnattone  tradit  Accurfius  doccnspcr  adum  cx- 
trinfccum  dcbcrc  fieri ,  &:  huiu/rnodi  aditio ,  vcl  rcpudiario  o- 
Lmlblemnitatibus  quibu/dam  iiitei-ucnicntibus  iolcbat  ficri: 
vttraditMohna  Thcolo.de iuftitia,  &:  iurctrada.*2.di(}  .\pro- 
pc  fincm^vcrfi.porro  tunc  hcrcditas  ndiri  dicitur,quibus  {libla- 
tiSjCtiam  hodie  adhuc  ncceftccft.vt  voluntas  eiusagnofcclidi^ 
iudicioaliquo  iudici  innotcicac.  l.final.  C.  qui  admitti.ncc^uc 
nuda  voluntas  hodie  nullo  vcrbo  vcl  hiclo  cxtrinfccus,  dccla  - 
rarc/ufticir.l.gerir.  ff.  dc  adquir.hcrcd.I.poruit  C.dciurc  dcli- 
bcr.indi.tradit  Vigl.ad  ditftum  §.final.  dc  hcrc.quali.&:di&- 
rcn.doccnt  frcqucntiushanc  fi.iiftb  rcccptam  Ibntcntiam^quia 
exintrin(cca;mimi  dclibcrationc  aditionis,  vcl  rcpudiarionis 
hcreditatis,  nonremancrct  Jicrcs  obhgaius  iudicialitcr ,  nill 
tantum  intnnfccc.         *  •^—  . 

Pcr  quos  autcm  a^lus,  hcrcditas  dicatur  adita,tradunt  DD. 
in l-j  ro  hcrcdc  ft.dc adquir.hcrcdi-  §.  fina.inftit.  de hcrcdum 
quali.&:  diifcrcn.vcrfic.  pro  hcrcdcautcm.tradit  Grcgor.Lo- 
pcz  adl.ii.&:  ii.titul.  C,  part,(?.pcr  totum.  Farinac  Dcciricft 
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RotxRom.598.n.i.Dcci(ionumrccQlledarumpercumab  an^ 

"  no  i^yi.vfqucadannumi^io.inde  cumhaEres,vcllcgatariusiii 
illo  vltimo  ftatu  vitx  exiftcns.cxtnnfecum  a£bum  refpcdu  adi- 
tionis,vcI  rcpudiationis  faccrc  non  poflit,  nil  mirum  fi  in  d.  lc- 
gc  rcpudiacio  lcgaci  non  condftac. 

Qoarc  rcpullis  ruis,&:  aliis  intcrprctationibus,quas  fupra ci- 
tati  Db.tradunt,(cqucnda  c/lBar.  intcrprctario,ideo  ibi  ind. 
1.  fi  ita  fcripcum  in  §,  ii  fub  conditionc.  lcgatum  (ub  dic  ccrto 

54  rclidum,dicicur  ad  hcrcdcmnon  pcrtincrc,loqucndo  cum  cf- 
fcctu.proptcrcxccptioncm  paracam,vtfupra  didtum  cft,&:do- 
cct  glo.in  l.vnr.  5.  nna.  vcrbo  malc  agic  iE  quando  chcs  legar.v- 
55  fusfrudus  ccdat  Spino  d.glo.i^.n.^o.Ncque  rcpudiarc,  quiais 
potcfl  tancum  rcpudiarc,qui  cum  cfFcdu  adquircrc ,  8c  iuccc- 
dicrcgula  l.is  qui  hcrcsi^.L  is  pocefl.iS.  fF.de adqui.licrcdi.vcis 
pofUc  rcpudiarc  qui&:  adquircrc. 

Vcl  aliccr  polfumus,  &:  lubciliccr  diccre ,  quod  Pomponius 
IC.in  d.l.fi  icalcriptiim,  g.  filiibconditione,non  dcddit  qux- 
ftioncm  dc  dupiici  icgato,  ncmpc  dc  vno  rclido  iiib  conditio- 

3^  nc,&:  aitero  fub  dic  ccrta,fed  vnicam  tantiim,  vidchcct,  quan- 
do  a  tcftatorc  vnicum  Icgatum  rchnquitur ,  &:  illud  fub  condi- 
tionc,vcl  dic  ccrfa  in  huncmodum:/,^'^^  Titio  centum fi  nAuu ex 

'  -  j4fia  veneritj  vel pofl /innum ,  Hoc  cnim  cafu  ,  quamuis  rcfpe^bu 
diei  ccrtg  dcberet  antc  diem  oriri  obIigario,camcn  quia  potcft 
antc  dicm  nauis  cx  Afia  vcnirc,  &c  iic  conditio  implcri,  atq;  cx 

37  ea  caufa  Icgatum  lcgatario  debcri,hac  rationc  proptcr  inccrti- 
tudmcm  caulx.impcditur  natiuitas obligationis:(icquc  dicitur 
lcgaciim  ad Icgacarium non  pcrcinere  ancc  diem,  vcl  condicio- 
ncm,  &:  ab  co  rcpudiarinon  polfe,  argumcnco  1.  huiulinodi  rt". 
quando  dicslcga.ccdac.S.irinicn.(cIcS:a.  intcrprcta.  lib.F.in  d. 
•  §.lifubcondicioncanu.i.quodarguir  Cap.dcc.159-nu.10.dum 
iblam  rcnunciationem  gencralcm ,  ad  ius  compctens  dc  pr.-c- 
lcnticompctercattcftatur  AfHic.dcc.^^o.num.ii.  Ea  rationc, 
quia  ipfi  cx  inccrca  caufa  non  dcbctur ,  qucmadmodum  in  hc- 
rcdicacc difponitur  in I.qui  lupcrftitis  94.fF.dc  .idqui.hcrcd.vbi 
iion  valet ,  ncc  prahudicat  rcpudiatio  fa^a  dc  bonis  viucntis, 

58   nifiiamficrctfccundumliinitationcm  cxcommuniDotl:orum 
fcnccntiacraehcampcrloanncm  Gucicr.dc  luramcn.confirma. 
.  a^^c.^.n.i.Soi.^.vclpcrpaaum.Diucriicatistamcnrationcm 
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aflignat  Sarmicnto  d.lib.8.  dido  locc.quia  renuntiatio  rcfjpicit 
ius,  idco  in  iure  non  exiftcntc  caderc  non  poicft ,  quia  rcnun-  3^ 
ciatio  extinguit  ius  ipfbiure.  padbum  vcro  tfUmprincipalirer 
refpiciat  perlbnam ,  cum  qua  pacilcitur.  non  poterit  fieri  rc- 
nunciatJo.  quia  pcr  padum  fblummodo  lus  tollicur  opc  cx- 
ccprionis,nonvcroiproiurc  vrcx  mcntc  Salic-  Bald.  CumiT.&:  40 
aliorumrraditSarmicntodlocorupraallegaro.  >  ^ 

Ncquctandcmobftatquidquam  in  contrarium,  I.vni,§.fin.  41 
fF.quando  dics  Icga.vllifruc.  ccdar-  ibi  cnim  fpccialis  cft  cafusi 
quarc  ex  Icgato  in  dicm  ccrtum,  antc  diem  agcns,  nil  agat ,  nil  * 
cniinrfiiirum  cft ,  li  antc  dicm  nulla  fit  orta  obligatio ,  pcrindc- 
qucnulla  adridoriatur.vr  notatgIo.ind.§.vcWi.  nil  facere,nam  ^ 
cumhoc  Icgacum  pcrfbnalcfit,  &c  ad  hcredem  lcgatarij  non  • 
trafcat/ruftrancum  cflct,antc  dicm  oriri  obligarioncm,  vt  dc- 
cidunt  cxprcfle  lurcconflilri  in  I.2.&:  3.  if.quando  dics  lcg.ced, 
quod  fccus  cft  ih  lcgato  in  dicm  ccrtum  rclido.fccundum  Mo-  ^ 
lin.ThcoI.de  iufti.&:  iurc  traifl.i.  diipu.io^.vcrfl.quando  dies. 
dicentem  legatarium  dccedentem  antc  dici  aducntum, illud 
tranfmitteread  fuum  hcrcdcm.  • 

Exquibusinfcrair  clarc  ,  exlegatoin  dicm  ccraim  rcljdo 
ante  dicm  oriri  obligationcm  &  adioncm,  fbluiquc  tunc  pof- 
fc,quodrcguIarc  cft  in  quocunquc  dcbicorc  adccrtumdicm  *  42^ 
l.ftipuIatioifta^S.^.  intcr  inccrtam  Lcontinuus  i^y.J.cum^ta 
in  iincflF.dc  vcrb.obljg.I.quod  ccrta70.ff.dc  fblucio.&i:  hbcra- 
rio-  I.quod  quis  50.  fKdc  obhg.  Sc  adion.nam  cum  antc  dicm 
orta  ht  obhgatio  ,  folutio  fubic<Stum  habcc^  videhcctobhga'-  • 
tionem  pra!ccdentcm,qi»am  collcrc  potcft ,  &c  dics  fblum  ceiS^'  " 
fcnir  adicda  fauorc  debiroris ,  ad  commodiorem  fblutioncm. 
I.cumccmpus  17.  ff.  dc  rcgul.  iunsl.cum  qui  Kalcndis  41.  §. 
quorics  tf.  dcverbor-oblig.  §.  omnis  inftic.  eodcin.  cui  fauori 
potcftquilquc  rcnuntiarc .  cx  rcg-  i.penulrim.  C-  dc  cpifcopis, 
&c  cleric.I.liquis  inconfcribcndo  C.dc  pac.Ioanncs  dcl  Ca- 
ftilo  Sotomaio.  lib.  i.  concroucrii  quotidiana.  de  vlufructu  in 
conclu.  152.  icain  cxprclfo  Spino  in  fpccu.  tcftamcnr.  glof^     .  - 
14.  numcro  vigcfimo  tcrtio,in  finc,  infcrcns  cxdidis,  quod 
cum  hcres  habcdt  annum  ad  doris  rcfticuriohcm  facicndam  4jf 
1.  vni  §.  cxadio  Cdc  rci  vxor.adio-  potcritin  conrincnri  do- 
tcm  rcftitucre,&:  intcrim  euitabic  alimcnta ,  qu^  vxori  dcbcn-  46 
-  '  A  L 
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turcxgloflain  d.§.  cxactio  vcrbo  reftituendis.  quod  requitur 
didus  Sotomaior  vbi  fupra  conclu.  153.  Qjiod  in  Catalonia 
nonhabcrclocumcxiftimo,  cum  cnim  cx  difpofitione  iuris, 
nempccx  conflftutione  prima  titulo  dilfoliitio  matrirhpn.qu? 
vulgariterabomnibus/citur,incipicnte  hacnoftra  fiucvulga- 

47  ritcr,  ab aqtiejlanojlrd ymu\icvihminx.vA  annum  ludus  (intprx- 
ftanda  aHmenta  &:  iurc  adionis  illa  cifdem  debcantur,non  ve- 
ro  officioiudicis ,  vr  tradit  Cancc.Iibro  tcrtio  ,variar.  capite 
vndecimojdefponlhlibiis  numero  34.  in  prariudicium  earum, 
non  potcrit  dotis  folutio  per  hcredem  intra  annum  Heri , 
dummodo  intra  Icgitimum  tempus  npftrarum  conllitutio- 

^  i)iun  inucntariumfcccrit ,  imo  lifeipfam  muhcr  de  fuis  bonis 
alucritintraannum,  eolapfbab  cisqui  fibi ahmcnta  tcncban- 
tur  prarflarc  intra  annum ,  rccuperare  poterit,  fecundum  rcfb- 
luta  per  Cancc-d-Ioco  nu.35. 

49  Exfupradidis  infercbatPadilla  in  j.pofl:  mortcm  C-  defi- 
dcicommir.nu.15.quod  fi  tcmpus  in  fauorcmlcgatarij  adiicia- 
tur,  vcluti  fi  rchnquauir  minori  viginriquinquc  annis ,  in  tem- 
pus  pcrfcifVar  xtatis ,  ne  bona  dillipct ,  vel  ei  eodcm  modo  ali- 
qu  jd  pfomittitur,ci  non  hccbit  reftitui,debit6rque  foluens  an- 
tca non  hbcrabitur- 1.  cum  qui  15.  ff.dc  annuis  lcga.  l.fi  ita  rch- 
6t:um45.  g.Pcgalijs delcgat.i.  1- in  fideicomm.5.  $.cumPoh- 
dius  ft'  dc  vlliris.  Scparandum  tamen  dicunt  lcgatum  a  pro- 
tnirtion^c,  quia  legatum  non  volcnti  lcgatario  antc  tcmpus 
rcftituj  poteft»  dicia  l.cum  qui.  nc  fiat  contra  difpofitioncm 
tcflatoris ,  &:  prouidcntiam  ipfius ,  cum  ccrto  tcmpore  iubet 
reftiturioncm  ficri ,  quo  non  oblcruato  fi  rcftirutio  antc  fic- 
rctjContra  iudicium  tcffcatoris  tacta  diccrctur  Cancc.  hbro  5. 
variar.  cap.  15.  numcro  170.  Huic  autcm  tcmporis  prarfini- 
tioni  lcgatarius  rcnnnriarc  non  valct  :  quod  vcro  ad  tem- 

50  pus  promirtitur  ,  volenti  crcditori  ante  tcmpus  fblui  potcft, 
qu.Tmuis  in  cius  fauorcm  lit  adicc):um  ,  cum  ipfc  (ux  proui- 
dcntia^rcnuntiarcpoflit,  argumcnto  l.cum  hi,  ver(icul.plane 
tf.dc  tranfiKSlion.tradit  Cuiac.  dido  §.  intcr  incertam.  Huic  \ 
tamenrefblufioni ,  grauiflima:obfl:ant  diiHcultatcs ,  pra^lL^  -  } 
pofita  dodrina  Anton.  Gomcz  ad  lcg.ry.Pauri^numerofcx- 

to,&:  Molina  de  Hifpano-  primogcnir.  hbro fccundo ,  cayirc  ' 

51  quarto,nuracro  4.doccnuum,quoddcbitorad  tcmpu^,  non 

poccll 
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ET  Demonstr^  cavsis  it  Modis?  S} 
i  potefl:  ancc  tcmpus  rorucre,  vcl  rcftitucre  ,  Ci  cx  prxmatura  re- 
fl;itutione>veUolutionc  pra:iudicium  tertio  inferatur :  qiiia  co 
calu ,  lecundum  prxcitatos  authores,  talis  reftitutio  fadanon 
tcnet,  qua  rcfolutionc  attcnta ,  prxdida:  rcfblutioni  obftant, 
Lcum  patcr  77.  §.afilia,  if.dclegat.i.l.vxorcm  41.  §.  Scium, 
.  ff.  de  lcgat.^.  in  quibusiuribus ,  hereS  grauaais  ad  tempus,an- 
tc  tcmpus  rcftitucrc  non  potcft,  vt  docct  Sarmiento  Iib-8.  Sc— 
lecta.  adl.vnum  exfamilianum.vcircamcdiumdelcgat.2.  Ex 
quado*5lrina,  infcrcbant  Doctorcs  intcrprctationcm  ad  di- 
ctum  §.  a  filia,  vbi  non  licuit ,  HdcicommilVum  m  quo  cr.it 
grauatus,  reftitucrc  vni  cx  filiis  cummorcrctur,quiacx  prx- 
matura  rcftitutionc  ca^teri  fih)  prariudicabantur-  'quia  for- 
fantcmporc  mortis,  electus  non  fuilfet  illc  ,qui  clcctus  crat, 
co  quia  ahus  maiora  fcruitia  matri  obtuhifct ,  vel  quia  clcctus 
dcccffifTet ,  ficquc  clcctio  eft  cxpcctanda,  intcr  cos  folum,  qui 
tcmpore  mortis  matris  fupcruixiflfcnt.  quod  confirmat  IC-  in 
d.l  cumpatcr  77.  §.  hcrcditatcml  i.  quam  rationcm  afligna- 
rc  vifuscfl  lurilconful.  in  dicto§  a  filia  ,  ibi  nammeum  de' 
fiinAtio  dtrigt  potcfi ,  qui  fidcicommiflumintcrcartcros  habitu- 
ruscft. 

Poffc  autem  &c  ahtcr  intclligi  cxiflimo  dictum  §.  a  filia, 
quod  cumclcctio  ad  dicm  mortisfihx  tcflatoris  eflfet  rclicta, 
ipfiiquc  dics  lit  incerta  ,  proptcr  ipiius  inccrtitudincm  condi- 
tionale  rcddit  fidcicommifllini,!.  hcres  mcus  78.  fl*.  hoc  titulo. 
Vnde  nil  mirum,fi  impcdita  rcmancatintempcfliua  fideicom- 
mifn  reflitutio  iuxca  dictum§.  intcr  incertam,  vt  obfcruant 
Cuiac.hb,io.obfcruac-9.quodpr5Cccnfifrc  vidctur  IC-in  dicto 
§.  a  fiha  ibi  propter  inccrtum  dicm  fidcicommiffi ,  nil  mirum 
fi  punficatione  conditionis  mortis  pcndcntc ,  clcctio  nulia 
cenicatur.  Intcrim  tamen  facta  antc  tcmpus  mortis ,  is  cui  fa- 
cta  cflrcffitutio ,  &cfl:  clectus  intcrim  dumpoffidebit ,  fum 
tunc  non  cenfcatur  fucccdcrc  iudicio  tcfl:atoris,fcd  cxperlbna 
eius  qui  rcflituit ,  ab  co  qui  flbi  rcflituit.  poflcflionemdicitur 
habcrc:vt  cx  mcntc  Cini,&:  Albertenet  Cancc.hb.^variarum 
c.i5'n.i7i. 

Ncquehuicrcfblutioniquidquamobflarcvidentur  1.  pofl: 
mortcm  11.  C.dc  fidcicommiif  I.patrcm  19.  ff.  qua:  in  fraudcm 
credicorum,  in  quib.  luribus  hcrcs  grauatuspofl  niortcm  fuain 
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rcflitiicrc,  potcrit  ctiam  rcflitucre  in  vita,  quiafimtquam  plu- 
rcsqu-"  dicunt,  ca  iiira  proccdere,quoties^ies  mortis  grauati 
non  ponitur  in  vnn  conditionis » pcr  vcrba  conditioncm  indu- 
ccnria  con/litucndo  diiicrcntiara  quia  quando  dics  mortis 
grauati  in  vnn  conditionis  adiicitur,  &:pcr  vcrba  conditio- 
ncm  induccntia  vcluti  grauohcredcm  vt  cum  moricturrcfti-. 
tuat,  vcl quando  limplicitcrm  vimdici&dilationis  dicsmor- 
tis  grauati  ponitur  vcluti  grauo  hcrcdem,  vt  pofl  morrcm 
(Uam  rcllituat.  quia  priori  calii  conditionalc  fidcicommi/1 
Tum  appcllant,  &c  fruftra  antc  conditioncm  reflitui  dicunr, 
vt  in  dido  §.  a  filia.  Poflcnori  vcro  cafii ,  in  diem  didum  fi- 
dcicommiilum  dicunt  cftc,&:ideo  ante  diem  re£^c fblui pof- 
fc  dida  I.  poft  mortcm^  quam  interprctationcm  fcquenri  e- 
xcmplo  cxornant.  Q^ia  liTitio  impuberi  ita  fidcicommiii 
iiimrclinquatur,  cnmpubesertt  conditionalc  cft,  I-  ficui  49.$. 
hoc  autcin  lcgatum  ff.  dc  lcgat-  i.  Si  vero  ita  rclinquatur 
m  tcmpus  puhertatis ,   tale  fideicommiflum  in  dicm  dicitur 
dida  Mi  ita  rcliclum  43.  §•  Pcgafijs  flp.dc  Icgatis  2. 

Canccrius  vcro  Hb.  j.variar.  c- 15.  de  reniintiationibus  n.175. 
&:{equcntibuS,dicVam  l.patrcm  ff.  quaein  fraudcm  crcditorum 
alircr  intcrprctatur  lic,  quod  in  dida  I.nil  mirum,  li  ridcicom- 
milfum  ibi antc  dicm  mortis ,  .a  matrc  fiJio reftitui  potuic  ,quia 
in  dida  1.  patrcm,  dics  non  ftiit  appofita  iij  Fauorem  patris,lcd 
filij,cui  cum  matcrqua:  crattcftatnx,  nonpoflet  dircd:c  re- 
linqucrc,  proptcr  timorcm  rcadcjuifitionis ,  cum  fihus  in  potc- 
ftatcpatris  cflbt,  indcvt cum  cf}"cdu  ad  filiumpcrucnirethc- 
rcditas ,  &:  non  rcmancrct  pcncs  patrcm  ipfum  grauarum  cum 
inflituic  tcflatnx ,  vt  poft  cius  mortcm  rcfbrucrct ,  qua  mcntp 
ccllatricis  inf"pccta,patcr  iprumfiUum  cmancipauic,  ciqife  hc- 
rcditatcm  rcftituic  cx  quo  non  potcfl  dici  fraudaf fc  crcditores, 
quiafunc  filiusnon  diciturflicccderc  patrj,fcd  matri  J-dcbiro- 
rcmin  finc  ff-quxin  firaudem  crcditorimi  &:pauJof'upcriusdi- 
ctum  cfl. 

'  Adlnic  tamcn  prxdictarcfblutioncattcnta :  di/ficilis  mancc  • 
rcgula  dictx  I.poft  mortcm ,  nam  quamiiis  pofl  mortcm  hserc^ 
dis  fidcicommifliim  datum  conditiona]cnonfit,ncgari  tamen 
non  potcfl.diem  inccrtum contincrc  cx  noflro  tex  in  vcrfi  feq.. 
vnde  flicccdit  reguJa>ne  debitor  ad  dicm  incertum,  anrc  di  cm-' 
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^%nale  Ibluatjdido  §.  intcr  incertam.        .  -rS:-    r^:  • 

•  Alirer  ramcn  alij  rcfpondcbant  ad  diftum  J.intcr  inccr-  ^*? 
tam.intelligendum  cfle,  quandodics  inccrta  in  vimconditio- 
nis  adjicitur,&:  pcr  vcrbum  conditioncm  induccns,vr  npparct  . 
cx  exemplis  ibi  addu»flis,nempc Jinltqutd fdUnm JitiVcl  cum  aU- 
qmdfAclum y7/,intcr  qua:  vcrba  nuUamclle  ditfcrcntiam  docct», 
l.quipromifit  48.ff.dc  condict.indcbi  quo  cafu  ftipulatio  con- 
ditionalis  cil ,  &:  fic  {blutio  nullum  opcraturcfrcd:um  ante 
dicm,cum  nulla  fit  obligatio,  qux  pcr  cam  dirimi  polfit ,  quod 
prxccnfitl.C.in  dido  g.intcrinccrtam&indicta  l.qui  promi- 
lit in  illis  verbis  non vidctur ftctffe quodpromiCit.  Tum  criam  di- 
cunt  quod  rcgula  didi  §.intcr  inccrtam  accipicnda  cft  dc  dic 
omnimode  inccrta  an,&  quandoyVcIuti  finauis  ex  Afia  vencritr 
vel nonvener/t. non  vcro  dc  dic  inccrta  quando  ccrta  vcro  an, 
\e\midedtemortis  i  tunc  cnimantc  dicm  mortis  rcclc  fbjutio,. 
&:  rcftitutio  valcbitiuxtadidam  I.poftmortcm.  '  * 

'Accur.  rcifbc  mco  paruo  iudicio  in  dida  l.cum  patcr  77.§.a 
filia  vcrbo  non  effe  elcctionem  ,  intcrprccatur  dicr.im  l.poft 
mortem,conftitucndodiftcrentiam,  quando  quiscftgrauacus   ..  " 
rcftituere  temporc  mortis,  vcl  poft  mortcmccrra:  pcrfbnar, 
quam  diffcrcntiarn  attcftatur  Guticr.  pradi.quarft.libr.^.q.So^  . 
num.^.quia  hoccaiu,  quocunquc  tcmporc  rcftitucrcpo/lc  aic 
Acciir.quia  tunc  inquit  non  aducrtatur  difpofitioni  dcfuncli:  '^f 
leais  vcro  quando  irfccrtx perfbnar,quar  cx  futuris  adibus  vc- 
nit  cligcnda  ,  fccundum  difpofitioncm  tcftatoris ,  vrin  1.  vxo- 
rem  ^i.J.Ccuoladc  lcga.3.  vbi  cumhiercs  fcriptus  rbgarus  cA 
ibt ,  cum  volet,  alij  rcftitucrc  hxrcdit.ircm  ,  intcr/m  non  cff 
compellcndus  ad  fidcicommiftiun,quia  poft  morrcm  crcditur 
darum  cftc  ,  quia  ibi  non  conftat  ccrtam  cftc  ,  &:  dcftinarani  .-i 
tcftarorc  pcribnam.  Tu  autcmfapicns  lcclor,cx  prxdidisin- 
tcrprctationibus  (cqucrcquam  malucris.  '       '  . 

luxta  dictam  fcntcntiam ,  adhucrcmancticrupulus  ex  I. 
nam  ctfi cum moriar  i6.?tAc  condict.indcbr  vbi  qui  promiiit 
Gummorietur,&:  fic  ad  dicm  inccrtam,  adicdam  in  vim  con- 
ditionis,  fiantca  foluat,non  rcpctit,crgoiam  vaIctfbIutio,an-  • 
tea  fada.  \  ■  ^ 

Huic  dubitationi  in  proptu  eft  (blutio ,  ideo  ibi  fmpedfri  rc-  ^5; 
petitioncm,quia  quamiiis  ibi  cgnditionalis  fit  a<3:us,&:  cx  con-- 

i         '  •        L'  iij"  . 
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•  tradru  proucnicns.duabus  intcrucnicntibus  voIuncaDbus,cum 
in  riniilibus  a(2:ibus fpcs  dccur,&:  ad Iicrcdes  tranlcat,§, cx  con- 
dicionali  Inflit.  dc  vcrb.oblig.  cercum  eft,  dcbicorcm  debicum 
iri,&:  ca  racionc  non  rcpcci  (ecundum  dccifionem  lurcconfuJci 
inI.IuIianusvcrumdebicorcmff.de  condic.indeb.  &:rupra  in 
prima  Rubrica:  parcedcclarauimus.  •  ,  ^ 

Ex  prxmillis dcducicur intcllcdus ,  adi. vxorem 4i.§. Sciirm 
ff.dc  lega.3.  vbimaricusfiicracgrauacus,  poft:  morcem  ("uam 
alumnx  rcAicuereHercdicaccm  ,  inaua  Ipecicinducl:umcen- 
iccurfccundum  fidcicommiirum.inrauorcm  Vallcriani  ,ii  a- 
lumna  viuo  niarico  decciTiircr.indcmerito  rc/pondct  Ccuola, 
maricum  in  vica  alumnq  hcredicaccm  refticucndo,a  fidcicom- 
miflo  Valleriano  rcliclo  non  libcrah  :  idcoquc  li  aluinnaviuo 
marito  dcccflcricrcdc  Vallcrianum  hcrcdicacempccicurum, 
quia  in  cius  prariudicium  ance  tempus  refticui  non  pocuic.pra:- 
iudicabacurcnim  ibi  Vallcrianus,  expraemacura refl:icucionc, 
quiamorcua  AppiaalumnajfideicommiflTura  Valicrio  cracrc- 
fticucndum. 

Infcrc  vlccrius  ad  fiipradida  Mcnefl^didaml.po.fl^  mor- 
tcm  ad  I.fcd  ecfi  lo.ff^.ad Trcbcllian.  vbi  rogacus  reflicuerc  ad 
diem,  ancc  dicni  refl:icuendo ,  ad:iones  in  Hdeicommiflarium 
non  cransferc,  ne  fiac  prxiudicium  credicoribus  herc Jitariis,  ii 

*YcIint  diiC(3:um  hcredem,  medio  ccmporc  anre  diciaduen- 
tum  cdnuenirc.  Quod  faccrcnon  poJfent ,  li  aclioncs  cflcnt 
tranflatsc,  vnde  quamuis  grauatusad  dicm ,  rcfl:itucndo  antc 
dicm.praiiudicarc  flbi.pollcc  in  fiuctibus  mcdij  ccmporis,  dida 
I.poft  morccm,  non  camcncreditoribus  actioncsLransfcrcn- 
do.vt  conflderauic  Maiiicrius  ad  diclaml.cum  ccmpus. 

Vcrum,Iicct  hxc  inccrprccacio  fubciliccr  a  Mencll.lic  cradi- 
ca,&:  cuincerc  poflct,cx  co  quod  fidcicommifrarius,  poccnrior 
cflcchcrede  infl:icuco,ficque  dilficilius  conucniii  poflcc ,  proiic 
ad  hocfuic  prolpcchim  aiurc  vc  iii  ciculo  Cod.  nc  liccac  po- 
tcncio.&:  deiurc  Cacalonia:iiicicuIo  ^.lib.i.  conflicucio.  ^fte 
nojielicttcejportarenmespotents  ,  quamdcclarac  Micrcsin  con- 
flirutioiicitcmOrdinamus,quod  omnis  hoino  nu.4^.  cola.4. 
aclioncsramcnineumex  prxmatura  icflitutione  non  tranf- 
cimr,vt  craditBcrtraii.con.68.voIum.i.  camcn  ha:c  declaratio 

^iiQVx  dia^  l.lc4ct/i  adaptari  non  potcfl:,qiiiiiimocam  cor^ 
.  '  rumpiti 
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riimpitjCumcxprcflisvcrbisI.C.Gaius  rationcm  trajcns^qua- 
rccxprcj-maturailla  rcftitutionc  ,  adioncs  infidcicommiira- 
rium  non  tranlcant.cam  cnfe  air.  ^LtnonttA  rcHttuitur  htrcdu 

qua:  verba, vtintclligantur,  &:  mcns  I.C. 
Gaij  pcrcipiatur,aducrtcndum  cfl:,dictaml.lcd  ctfi  circ  appcn- 
diccm  legis  prcccdcntis,  vt  intimat  Accur.in  diCta  l.lcdctli 
ante  i\icm  ,  &c  cum  ca  cne  coniurig'mdam.  cum  cnmi  in  finc 
lcgis  prxccdcncis  propo/uiirct  Vlpianusi'pccicm,m  coqui  m  - 
ftituto  iiib  conditionc,&:  grauato,pcndcntc  ca  cupicbat  hcrc- 
ditatcm  reftitucrc  nil  agcrc,fiea  pcndcntc  vclit  grauamcn  ad- 
implerc:infequenti quxritGaius  quidfihxresexdie,  vcl  /ub 
conditioneiiiftitutus,  &grauatus  hercditatcmicn:itucrc, cx 
facto  ancediem  vel  conditioncm  rcftitU3Lr,an  tunc  hcrcdjtas 
rcftituta  ccn(eatur,&:  iusomne  nempeactioncsacciuas,&:pal^ 
liuas  in  fidcicommillarium  cranfhilcrit.  &:  docct  non  tranlirc 
actioncs,  quia  non  ita  rcflituitur  hcreditas,vt  teflator  rogauit, 
vtiquc  cnim  tcflatorvoluit,  vtpoflquamhercseflct,&:  actio- 
nesadquifiHctjCas  rcllitucrct,&:  transfcrrct.  Cum  igitur  antc 
dicm,vel.conditioncm  adire  non  poirit,&:  perconfcqucns  nc  - 
qucactionesadquircrcl.is  qui  hcrcs  ij.ff.dcadqui.  heredit.I.fi 
ita  lcriptum45.§.riiubconditionede  lcga.i.  mirum  noncfljfi 
antediem  vclconditioncm  reftitucndo,actioncsn6  trasfcrat, 
cumnullashabeatjVidcaturq;  voluntati  dcfuncci  nopaiuiirc. 

Tandcm  cx  pra:dicca  doccrina  infcrcurquod  dcbiror  ad 
cfiem,  vel  tempus ,  plureshabens  crcdicorcsfi  ancediem  ,  vel 
tempus  fbluat,creditoresextah  iblutioncnon  prxiudicanrur, 
agcreque  poccruntactionc  rcuocatoria  J.  ait  prartor  ic.$.  fi 
cum  indicml.  omnesi7.§.fin.rir.qua:  in  fraudcm  crcdito.quia 
accio  rcuocatoria  compccic  non  lolum  crcdicoribus  cx  con- 
craccu,fcd  &:  lcgacariis,&:  fidcicommiflariis  vcnocac  Andion. 
Oliba  de  actio  2.p.lib.i.c.i8.n.<?.  &:nobilisa  Pcgucra  .cDir.o 
iiiarura  dccif10.rcfponfb.75.nu. 9.  qui  exprcfre  actcflaiur  lcga- 
trrios ,  &:  fidcicommillarios ,  credicorcsappcllari  in  lurcI.r.C. 
qui  manumicccrcnonpollincl.qui  m  traudcmcrcdicorum§.r. 
fi.qux  in  fraudcm  crcdito- 

His  camcn  mulci  obiiciunc  l.paccm  lo.ff  quxin  fraudcm 
crcdiio  vl-i  paccr  hcrcs  inflitutus.  &:  grauacus )  clt  morrcm 
lio  rclhcucrchcrcduatcmj  fi  ci  cmancipato  111  vitaref  ituit» 
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crcdicorpsbonommpaciis  dc  iuceiiipefliiia  rcftitucionc  con- 
tjucrinon  poccrunc- 

QuamdilHcuItatcmcradic  Alu;ua.dc  conicd^u.  mcntcte- 
/lancis  lib.2.  cap.^.g.i.num.i^.  vbi  aflercbat,  prxmarjuramil- 
Lunrcflicucionem  ccnfcri  fa<2:am,  ex  nimioamorc  pacrisinifi- 
liosjc/l:  cnim  magna  dilccbio,quampaccr  habct  mfilios,adco 
vcadlignificandum  amorcm,  qucm  aui  in  nepoces  habcnc, 
non  aequalc  nomcn,veJpinguius,nominari  actcftacur  I.C.inl. 
hbcrorum  appcllacionc  210. dc  verb.iignif.  circa  finem  ibi  nec 
emm  dulciort  mmtne  pojfumt^s  nepoies  noflros  qmm  fhss  appe/lare. 
inaUiumcnim  dtuturnilatis  nomennohis  cum  his  memortam  relin- 
quimt4J.  Qux  quidem diledio ,  quando  {iincplur-es acqualis in 
^  g  iurc  gencracionis,&:.procrcacionis  caurctur,&:  ftatuatur.quod 
co  cafh ,  quo  pacris  voluncas  in  fihos  efl:  inccrprctanda ,  ica  in- 
tcrprctatur,quodacquahtasincereo«  iudicctur,  &ob/cructur 

79  i.cumpatcr79.§.euidisdclcga.2.  cuiconfonac  ^iodrina  Grc- 
gorij  Lopez  ad  l.^.citulo  15.  partic.(J.  quod  reHitucio  fada  a 
pacrc,  in  calii  didtas  I.pacrcm  non  lic  fadra  in  fraudem  crcdico- 
rum,ncque  cx  dida  caula  ficri,  qiiia  cum  ccmpus  adiicicur  rc- 
fticucioni ,  (cmpcr  ccnfccur  adicdum  fiuorc  grauaci .  vt  docet 
Peralcaadl.vnumexfamiha  inprincipio  num.19.ff.de  Iega.2. 
confirmando  lioc  didum  ;  ex  regula  l.cum  qui  ff.de  de  annuis 
legatis.crgo  poccrirhcreshuic  faiiori  rcnunciarc,&:  anre  dicm 
rcfticucre  hscrcdicacem  l.poccffc  ^i.lf.adLFalcid.  imoforcius 
ait  valere  talcm  rcftitutioncm  ,  ctiamfi  patcr  fc  dcbicorem  fi- 
lij  eflc  fa ceatur. 

Cui  dilficultaci  Sarmicnco  libro  ^.ieleda.adl.Ganusnum. 

80  59.  ahccrrcfpondcc,  «Scfic  clfcliancdifliculcaccmcomponcn- 
dam  acccflratur,  quod  fit  diffcrcntia,  quando  boua  iam  quo  ad 
doniinium  fimr  qiiacfica  ci ,  ciii  rcflricucio  cfl:  ficicnda  ,  vcl 
quaTidononfuntquacfita,  cxiflimaccnim,  quod  quando  do- 
miniuiniamcfl:  quaiicumci ,  cui  cfl:  rcfbcucio  ficicnda ,  cunc 
rclfjfiaad  morccm ,  polfunc  ancea  rcflirui ,  vc  in  fpccic  diclar  1. 
pacrem ,  vbi  quoad  dominium  ius  patri  erac  qua:ficum  :  /ccus 
vcro,quando  non  cfl  quxficum  dommium,  quia  cuncnonpo  - 
tcft  ancc  morccm  fieri;,  provc  didus  Sarmiento  dido  loco  di- 
clam  l.pacrcm  intcrprecacur. 

Sed  hccc  hcc  inccrprccacio  canci  viri  fit  ,  exifhmo  tamcn 
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lonc^c  vcriLisadaptari  ad  di^lam  lcgcm  inrcllcclum  ,  qiicm 
tradic  Mcncll'vbj  liipranum.4.diccndo  quod  cocalii  aiijnata 
cllc  probcntur,  ncc  rufficit  quodcxtadis  praiudiccntur,  nifi 
fraus  probetur  l.fraudis  79.  ff.dc  rcg.  iurisdocct  infticuifta!  o-  • 
mncs  in  g.itcm  fi  quis  in  fraudcm,  Inftit.  dc  adio.  Oliba  dc  a- 
aio2-p-libro  i.cap.18  nu.58.  nifnam  cxconic<5luris  apparcrcr, 
fraudem  rnterucnincj  proift  dc  filio  dolofe ,  &c  cautclofc  con- 
trahcndo ,  quinv^ue  conicduras  ponit  Vinccn.Cafro-Dccifi. 
an.i-quas  rcccpifle  attcftatur  ab  Angc.con.48.vndc  dcbicor  .id 
diemplures  creditores  habcns,  ante  diemfblucns,  co  ipfo 
non  fraudat  creditores,nifi  cxprcflc  fraus  ipfa  probetur.  dicto 
§. fi  cirrh  in  dicm  di«Sl:o  ^.fina.  Exquibus  rcmanctclara^iens 
lureconfulti  ind.I.patrcm  ff.qu<j^  infraudcmcredito.vbi  quod 
quarritur  eft:  ,  fi  patcr  grauatus  filio  pofl  mortcmrcft-itucrc, 
cum  plurcs  creditores  haberet,in  vita  rcftituat,co  ipfo,  finc  a- 
lia  fraudisprobationevidcatur  crcciirorcs  fraudajjc,  &:redc 
I.C.refoluit,  exadu  intempcft:iua:  rcftiitutionis fraudcmnoa 
argui,nifialiundc  probctur,licquc  ccftlirc  aclionem  rcuclato- 
riam.  &:  in  himc  lenfum  interpretaturdiaam  I.patrcm  Gu- 
ticr.Iib.j.pradicaq.y^.nimi.i. 

luxta-quamrcfolutionemaccipi  debetl.dcbitores20.fEco.  ^ 
vbi  probatur  ancc  tcmpus  rcftitucns ,  vcl  non  deduda  quar- 
ta  TrcbelIianica,creditorcs  non  fraudaftc.  nam  vtdixi ,  rcdc 
LC.rcfoluit, cx  adu  intempcftiua: reft:itutionis , fraudcm non 
argui,nift  aliunde  probctur,ficquc  ccftarc  adioncm  reuocato- 
riam,qui  tunc  rQft'f^it^oncm  faccrc  plcniorcm,&:  maiorcm  fi  - 
dem  dcfun&o  adhibitam  fuifte  diatur.  Hanc  intcrprctatio- 
ncm  vidi  traditam  a  Fontanclla  dcpac.dota.clau.^.glofta  9.5. 
p.n.79.  quam  dcfcndifte  ait  Bal.  in  Rubri. ^].de  rcuoclns  qu^ 
in  frai:.  crcdi.Bar.Rcbutf.  &  alios. 

Quomodo  auccm  cam  in  his  quam  in  aliis  Cafibus  fraus  pro- 
bctur^an  pcr  conieduras ,  vcl  qu^  probatio  fufficit ,  latc  Maf^  87 
Xir.dc  probatio.i.tomo.conclurSi^.per  totaiTX. 
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InTcxc.ibi  dicsautcm  iiicertiis. 

1  Dusincertue  e^uis  dicatur  , 

2  LegAtum  fub  dte  inccrto  eo pendente  an  tranfmittatur 

3  Legatum  cum  hcrcs  moriccur  an fit conditibnale 

4  Legatum  poji  mortem  heredis  inutile  dicehatur 

5  T ernfus  quo  quis  moriturMludinflanSiOn potius  morti^vel  vit£ 

trthuatur 

6m  Conditio  dandi^quo  tempore  adimpleri  fofpt 

7  Legaripoft  mortem  heredUian  poffit 

8  Legarianpoterat^Qwm.  hcrcsmorictur 

9  Legatum  pri Jic  quam  hcrcs  moriatur  an  valeat 

10  ^.poft^ortem  infitt.de  legat.dticlaratur 

1 1  Condttio  h r ,cum  moriar^;?  referatur  ad tempHs  mortis  % 

num.i^. 

1 1  V erha  tcfiatoirisfolum  vires  capiunt  a  tefiamento 

14  Lthertas  data^  cum  teftaror  morictur,  an  cenfcatur  vtiliter 

data 

15  Lihertatisfa/wre i  henignainterpretatio  fi>Ut  fieri  nume- 

ro  i<. 

16  K^^u^s  fimtinterpretandi  proea  farte^  proqua  plus  valoru 

hahent 

17  Tefiamcntaeffeclum  hahereyKeipuhlicdinterefi 

18  Intcrprctatio  hcntgna folet  fieri  ?  fauorc  tefiamehti ,  liher- 

tatis 

19  Ferhu?n  cun]  quis  vworcvcim, qnomodo  accipi deheat 

xo  ftdeicommtfitim a patrefilto reltBum  cum  hiorietur,  non  co- 
<litur  illud  tn  collatione?n  honortim  conferre 

1 1  J'erhum  cum  mprictur  :f-an  idem dijponat  ctrca hdiredcm  ,  cf 
lcgatariii?n 

2.2.  Vcrbmi  cum  morictur,  qucire  diiicrfimode  dij^onatcirca  he- 

rcdemyquam  kg.Uarittm 
2.3  ContraBus  conditionalis  tranfmittitttr 
-2-4  Contra£ltis  fnh  condttionc  cum  flipulator  morictui:,  vcl 
^promiffor-^an  fit  condttionalis 

15  Lc- 
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15  LegAttm  ciim  moiictur ,  anfit  furum  omnirejpecfu 
2,6  legatumtvelfideiiommtfum^uandoexpiret 
17  Condittonalis  dtjpofitio  y  quando  ex  adieciione  temports  co- 
gnojcatur 

z8  Condttionaliidifpnfitioyimfedittranfmijftonem  ^ 

19   /.  heres  meus  j^,  ff.de  condition.  &  demoniirat.  decla- 

ratur  '  j  r 

30  •  remft^mortis-apfofitum  rejpe&u  ferfonarum^  quando  ta-  ! 

ciat  conditioncm 

31  Verhum  cummorictur  ,inomni  a&u  dicm  incertum  ha- 

bet  '       '    '  k 

31  Diesmortisdtciturincerttii^&quare 
^5  Legator€ltaoaddiemmortisjianteafoluattir,qtiarerefetino» 

34    Lheres  meusj<).ff,hoctittilodeclaratur  •  , 

.  35    Diesincertus^mfedit  natitiitatem  obligat^nis  •  \| 

3  6   Conditio  cerfg,  et  omnino  extttura ,  quqmodo  aCi us  natur am  \ 
nonmutet 

yj  Ififufilius    §'i.ff.de nouatio.declaratur. 

IN  Kac  tertia  parte  noflrx  logis  illuftrat  I.  C.  quod  in  prima 
partc  dixcrat,de  dicinccrto :  doccns  quandodics  inccrtus  i  ; 
dicatur ,  conftitucndo  cxcmplum  in  dic  mortis,  fub  qua  lcga- 
tum  rcli6l:um,perinde  eft:,atquc  conditionalc,  vnde dcccdcn- 
•  telegatario  intcrmi,adhcrcdcm  ciuslcgatumnon  tranfireat- 
tcftatur.Quia  co  viuo  dics  non  ccfTit,  q.uamuis  ccrtinimum  Iit, 
moriturum  hcrcdem,vt  cradit  nobiUs  a  Pcgucra  in  Dccifi.ioz. 
fuprbmi  Catalonia:  Scnatus  num-i.vcrfi.  idemfentirc  dchemus 
quando  m  diem  incertam  Galganc.  dc  conditio.&:  dcmonft.i.p, 

c.i.q.89.nu.2.   •  r      ,  ^  *Jt 

Ex  qua  Tcxt.contcxtura  defumitur  Icgatum  fic  relictum,  . 
aim  heres  moriet ur.dictn  inccrrum  habcrc,&:  coditionalc  cire  1. 
hcrcsmcus  79.tf.hoc  tit.l.ficunihercs^.l.huiufmodi  ff.quan- 
do  dicslcga.vcl  fidcicommiir.  ccdat ,  dics  enim  inccrta ,  pro  3 
conditione  omnino  habctur  ,  vtconHrnvit  Pichardo  inllit.dc 
Vcrb.obIig.§.  omnis  ftipulationinn.^a  vndc  ad  hcrcdcm  non 
tranlmitti  ccrtum  cft      (ccgndum  hanc  do^rinam  dccifura 
fuillc  atteftatur  dictus  Pcgucra  Deci.io7.n.3. 
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htxc  tamcnrcfoluuo  magnam  inlcconcinct  difficultatcm, 
^     quiatalc  legatimwidcbatiir  inutilc  cxeo ,  quiapoflrhortcm 
•       hcrcdisrclmqucbatur,  cxrcgula  l.vni.Cvtadlioncs  ab  here- 
dibus ,  J.  lcrupulofam  ii.C.dc  contrahcn.drcommitten.  fti- 
puk.§.poft  jnorcem  infttdeiaufilibusitipula.  docec  Pk^ 
in  dictd  J.poft  morccm. 

'  £x  qua  diificulcatc,derumunt  fcdbciiccs  occanonem  diijbu« 
'  candi,  &inquirefidi,  iainftaatiinquo  quismoticur,  ahvici^ 
•   mum  illudmoriendi  momencum,  &  inibans  vicae  pocius^quam 

f  mordtribaacur»te&rcAulitsGelLlib.3.nodi.Accica.c.i5.incer 
lureconfulcos  communitcr  receptum  eft  >  vldmum  monendi 

momencum  &in(bns,yica?|)odtts>quamm6rdefletnbuendu. 

quodrcquitur  Ludouicusa  CafianaccIiba.confi.i2.nu,i.cum 
{cq.vbi  adus  illc  matrimonij,vel  ahus  qflilibct,qui  fit  in  mof  tis 

•  extremo,^uando  vidchccc  eft  itfiftanspcnculum  mortis.cxpc- 
-  .    dantis,dc  proxiiQo,in  vita  dicitur fieri.cx  Fcnucio  de  mometo 

tcmporisc.^.nu.ii.Pohdo.  Ripadeadisin^rticulo  mortisc.i. 
'  '    rclatia  diclo  Caflanatc  diclo  mi.i.confirmantqucditlum  exL 
iiduos  i8.§.h^cconditioti^decoiidido.tn/l3Cueio.  vbiLC.do* 
ceCxCondidbncm  dandi,  viuo  ccftatorC ,  edam  fub  co  grauaco 
f    dcccdenceiin  illo  vldmo  vicf  i|»ncu  adimpiedpoi&,caiusad- 
'  implemencam  ^  c«rd^im«m  eft  fteri  dchfB|9.  m  vim^gi»' 
•uaci 

Vttdeliceciureaiitiquo  Digeftonim^anM  noiiam  fniftiniam 
coafticudbneift»indJ.vni*C«yta^ones,&indJLfcrgpnlofe,m^ 
^   Bc deiure  CaftvUarl.u.tic.u.parc^.poftmorcemhecediskg»- 
dnonponrct  itaftheresmnfsm^tMttrfiierifi  yQlcmtzmctt,itz 
iegatum  rchdum,  nm  keresme/tt  Mm^tttr^docctSoitoiiiiLms 

•  h b. i . con crouerfia .  c]uorid i  maru m  dc  vfu fr. in  line  aflJartio- 155. 
.quoniamjaclusillcmoriendi  rnhLicbacur ,  <Si: hc  lcgatum- 
non  diccbatur,  poft  morccm  hcrcdis  rclici:iiin ,  luxta  noftrum 

S     tcxtum,cumlimjlibus.  qu:\  ctirLmrarioncruftincturftipuIatio 
.    ica  conccpra,^ri?;/'////;/  tentu?fnam morUr-^velmorieris, 

i.hercduanum  y.M.dc  bonis  authori.iudi.poihdcnJ.quodcun- 
que  45.§.nonlbIum  if.dc  vcrb.oblig.§.icaautcm  conccptainft. . 
^  de  inucilhftipulat.hi.C^vtadion.^ab  bercdibus  &:concrahe- 
^  rcdcs. 

.  Huic  reibludoni  obiiciuiic  aliqui  TexauQ  in  dite  ^«poft. 
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morte  vbi  luflinianus  cxcmplu  ponit  pro  dcclarationcdiifli  §. 
diccnStprUJe  quam  heres  meus  monturnsftt  centum  /r^^.Indc  intc- 
rens,  qiiodli  legatum  ita  rciid^lum  /it  ,pridie  quammorietur  inu- 
tUe  t/Aquia  ad  ccmpus mortis  lefcrcur.  multo  magis  inutilc  di* 
c^^tur  lcgatum,  li  ita  relmquitur  ,  quando  heres  nreusmorte- 
tur.  - 

Huic  fatisfacit  Pichardo  dido  ^.poftmortcmn.S.qui  dicc- 
bar,  talcm  ftipulationcm ,  pridie  cjuam  wm^r  intclligi  conce- 
ptaminperibnamhcredis  &:lic  inutihs  iudicabatur,quiaaiin 
non  vcriHcarctur  di(Sbaconditio,nili  morte  lccuta,pcriiidc  ha- 
betur,ac  li  poft  mortem  fuiflet  legatum  reli£lum. 

Hiiic  difficultati itlpondendum  eft,quod  quamuis  eo  ca- 
fujinvita  hcredis  lcgari  vidcatur,  tamen  cumdics  Iegati«rc- 
lidi  fic  f/ridte  quam  heres  metis  morietur  ,  non  pollit  vcrifica- 
ri,nili  fccuta  morte  hercdis,pcrinde  hoc  legatum  habetur,ac  (i 
poll  moitcm  fuiflet  rclidum. 

Fortius  autem  alij  argumentantur  cx  I.qui  duos  i8.§.harc 
conditio  lf.de  manu.tcftamen.vbi  h^c  conditio  cum  moriar  li- 
ber  efo ^rcfcmu  2.d  tempus  morcis,quam  difticultatcm  Accur. 
ibidcmvcrbo.  temptts,  intcrprctatur,  vt  viuus  moriatur,  non 
moricndo  :  &c  iic ,  quod  hbertas  cenfeatur data  ,  noh  cx  rcfta 
menti  robore,&:  efticacia,fcd  cx  vi  verborum  tcftatoris.  Qu:r 
intcrprctatio  ridicula  cft,  cum  verba  tcftatoris  Iblum  cr.pijnr 
vires  ex  tcftamcnto,iJIud  auccm  morte  Iblummodo  conMfnte- 
tur,vndc  non  lecuta  mortcquomodo  dici  potcft ,  vcrba  valc- 
re ,  li  cx  quo  ipfa  vires  capiunt  non  valct  ?  Vnde  alitcr  rclpoiijr 
,  dcndum  cenfco  ,  quodli  vcrba  ^illa  conditiormJia  r«w  wmar 
accipiantur,lecundum  ftrid.am  dilputcindirationcm,  tcmpiis 
vit*e ,  non  mortis  ftgnificarc?  vndc  Iibertas  lic  data , cum  tejlatcr 
morietur,'inmilitci:  data  ccnlcbatur,habita  rationc  ad  ius  ftri- 
dum,  quia  harc  conditio,  in  vita  tcftatoris  vcrificabatur ,  cvinr 
tcftamcntumnon  niliiccutamorte  vircscapiat  I.i.fF.dc  rcfta- 
mentis ,  quia  vt  inquit  Acof  lib.i.fclccta.cap. i.^ .num. \  lccun- 
dum  verborum  proprietarcm in  tcmpusvltinium  vitxcolla- 
tacrat:  prout  ipfe  Acoftaintcrprctatur,  idcft  cum  mori  in- 
cip<y:er.  comprobans  argumcnto  I.patcr  Scucrinam,  §.lbcrus 
inlra  hoc  ritulo.  bcnigna  ramcn  iiircrprctatione  ,  illa  ccn  J  - 
tio  appolita  in  pcrfona  tcftatoris ,  rcccdit  a  propria  lignifica^ 
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tiouc  vcrborum,  adimpropriamtranfiens:  idcoque  non  vitx 
fcdmortis  tcmpusdenotat.dcfenditurq;  datiolibcrtatis.quam 
iaterpretationcmadminTamatteftatur  Galganc.  de  condit.  Sc 
xlcmonl.prima  p.c.^y.n.i. 

Licctautcm  ha:c  benignaintcrpretarioadmittatur,diuer/is 
tamcn  rcfpcdibus  &:caulis  hancintcrpretationeniadmitti  af- 
{crunt.iutcrquos  eftBcnedic.dc  Plumbi.indida  I.qui  duos.g. 
h^c  coizditio,  quiexiftimat  cumahis,  fauorc  tantum  hber- 
tatis  bcnignam  interpretationem  admitti ,  idem  fentirc  vidc- 
turSoc.inl.lcd&inillo  §.fin.n.3.de  rcbus  dubiis,cui  opinioni 
lc  etiamrubrcriberc  vidctur  Ludouic.a  Mohna  Theolo.  de  iu- 
fti  ti  a  &  i  urc  trad .  2 .  dilpu  ta .  1 8  9  .yerli.littc  autcm  tenipus  appo- 
Titam  lit. 

Acoil.vcro  did-Iib.  i.  Sclcd.i.  c.  i^.n.  5.  &:.4.ahtcr  cxidimat, 
fauorcm  huius  prardifba:  intcrprctationis ,  non  fblum  rc(pc6tu 
libertaris  accipi ,  (cd  totius  vltimardilpofitionis ,  6c  voluntatis 
fuiircintroduclum  quia  omncsadus  /cicntcr,&:  voluntaric  fa- 
(^los^in  cam  partcm  lcmp^^r  dcbcmus  intcrprctari ,  qua  ahquid. 
valcanr ,  &c  opcrcutur ,  non  autcm  qua  pcreant ,  &:  fruilratorij 
rcddantur.I.quorics  in llipiilationibus  80.  (f.  dc  vcrb.  obji-l.di- 
uus  ii'dc  vfu  vl:  habitationc,tradit  Mcndola  difputa.  iuris  ciui- 
lis  ad  tit.  fhdcpac.Iib.i.q.^.vcrn.tcrtioonincs  adus.exquo  hie 
fit  cjuod  cum  torum  tcftamcntum  a  tcftatorc  fit  confc(3:uni,&: 
ptibhceintcrfitjuprcma  hominumiudiciacumclfcducxitum 
habcrc,l.vcinciTarc  ff.qucmadmod.tcftamcn-apcri.indcdicc- 
bat  Acofta  bcnignam  inrcrprcrarioncm  gcncralircr  fuillcfa- 
ctam ,  vrporiifstcflamcnraria  difpohrio  valcat,  quam  pcrcat 
argumcnto  1.  Paulus  lc.  prima  if-  dc  rcbus  dubiis  ibi ,  iv  fijei- 
commtljfi  pctithjiojjit  fompetere ,  idqnod  condttionts  implend^  caufa 
dandHm  efi  -.fine  dnbio  ccrtis  cr  inccrtis  pcrfunis  ddrt  dehere.  Pauln^ 
lO.refpondct  i\ndc  Uxc  bcnigna  intcrprctatio  locum  habcbir, 
iKMi  lolum  in  lcgato  libcrtatis  ,  icd  in  quohbctalio ,  quod  lub 
di^hi  fbrma  rclinqucrur .  vcl  ita  c/an  e^o  woriar-  quia  bcnigna 
intcrjirctationciupradida  dicctur,  fcgatum  pofi:  moitcm  tc- . 
Itatorisrchclum.  ad  cuius  fcntcnrix  coiifirmationcml.  cxtra- 
ncum  v-C-dc  hcrcdi.  inftit.  fccundum  vlrimam  Accur.  iptcr- 
prctarioncm,  ibi  vcrbo  cit?nqitis  nwrcrctnr  vbi  intcrprctatur 
hoc  vw*:l'  um»  Uicciis  cnm  ertt  i/i  fci-icnhmytisy  qupd  rciucidir  111 
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ii.tcm,ac  ii  dicerct ,  cum  tejlator  morietur.  inftitutionemqiic  ibi 
riibdidis  vcrbis  fadamvilcre  rcftantiir.l.i-  §.fi  em.incjpato  Fr. 
dc  colla-bono.  vbi  a  patrc  fidcicpmmiflbm  filio  rclictum ,  cum 
wiJnr///rincollationcm  nonft)gitur  contcrrc  qyia  poflmor- 
tem  patris  rclid:um  fuifrct  &:  quia  co  moricntc,cius non  hiinct. 
docensctiamjfidcicommilUim  varcrc.  clarcindc  concludcns, 
d.  intcrprctationcm  bcnignam ,  non  (blumrefpciftu  libertatis, 
icd  totius  integra:  teftamcntarix  dirpolitionis  ficri. 

ExfupradicTisigitur  clarc,  &:liquido  conftat  validum  cffc 
lcgatum  reli£tum,flib  hac  conditionc,r//w  heres  merietur  jVidcn- 
dum  autcm  cfl,dc  natura  ipfius&:  cffcctu-Sunt  enim  aliqui  qui 
cxiflimant,conditioncm  hanc  cummortetur ,  pctitam  in  pcrfb- 
nahcredisjdicm  inccrtam  contincrc ,  &:  lcgatum  conditiona- 
lc  faccrc,  confirmantcs  id  ex  noftro  tcx.  ibi  heres  rnetiscum  fm- 
rietur^.  hcres  mcus  y^.infrahoc  tit.I.  ^.l.huiurmodi  ff.quando 
dies  lcga.ccdat,pofitam  vero  m  pedbna  lcgatarij,non  cflc  con- 
ditionalcjfed  purum,exeildcmlcgibus-Conflitunntque  diftc- 
rentiam  leu  rationcm  ipfius,quod  priori  cafli,  ii  dcccd»it  lcga- 
tarius  viuo  hercdc,vt  deccdere  potcfl,tunc dicunt  cxtingui  le- 
gaaim,ncq;adipfiuslegatarij  hcrcdem  tranfmitti  potcfl:  cum 
eiusdies  viuolcgatario  noa  ceflcrit:  &:  fic  dcbcrinoninccpc- 
rk:ex  noflro  tcx.  poftcriori  vero  ca-fu,quando  a^iponitur  Icga- 
tario,  diemccrtam  fignificarcatteftantur,  cx  quo  .intc  ipfius 
aduentum  iam,iamoritur  obligatio>fccundum  liipra  rcfbltita. 
ideo  cuni  viuoIegataLiodcbcatur,Icgatum  purum  dicctur. 

Ex  quo  infcrunt  fcribcntcs,  quod  contractusqu.irrti!muis 
conditionalcs  adhcredcs  tran(cant,§.exconditionali  inftit.dc 
vcrb.obl.vt  docet  Pichardo  d.§.  cx  coiKiirionalinu.i.contra- 
hens  fub  hac  conditionc  cum  morietur ,  fiuc  fit  ftipulator  ,*  fiue 
promiffonpurus  crcditordicctur,indc  diccnrcs,fic  cflc  intclli- 
gcndum  tcxt-  in  d.l.Iicrcditarium  7.  ff.dc  bonisauthori.  iudi- 
pofTid  d.l.quodcunq;  4.§.nonfbIumita  Soci.  hic  &:in  d-l.  lic- 
rcsmcus,Cuia.hb.i<).obfcru*.c.i.BaIdui.de  cond.  c.3.  idcfni-n- 
fcrtur  cx  Acofl.fiL-lccta  intcrpr.c.T^.n.^. 

Prarflictaautcm  doctrina,licetcommunitcrfit  rcccpta,con- 
uincitur  cum  pra^fupponat^lcg.-^tii  cummor/efur,  cmni  rc/pcc^u 
purum  cfrc.cu  falfiim  fit  &:  ex  infradircndis  appnrcbit  cociariu 
*vcrius,tum  quia  naturapr^dictilcgari  no  fatis  cJarapcrcipicur: 
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lccLindo  probariircxI.pcrnalc9»32.  adJJFalcid.vbilC.ita  ait 
ctfutAjlij^uLuufefetyVtcum  morere:ur  dehert  eitriciferet.tiimen 
augerentur  bona  eitis:quemadmodumfi  tpfe  fnb  eadem  co^ditionepro- 
mijijfet,  defur^ao co  mjmiercntur,  (^ibiis  vcrbis  fatis  apparctf fti- 
pii 'ationcm  cnin  morieturhdixm  cHe  condirionalcm. 

Molma  vcro  Thcola  lib.i.  deiuft.<Sciure  rrada.i.difputat, 
iS9.agcns,an,&:quando  fidcicommijrum  cxpirct :  verfic./«cJ 
Autcm  temftis  apponatur  ex  parte  heredif.fiue fidctcommijfaru,  aut  le- 
gatarif  attcftatur.quod  li  appofitum  i\z  vcrburn^quod  principa- 
litcr  iignificct  cdnditioncm,  difpofitio  ccn/ctur  conditionalis, 
^  27  pcrind6quc  non  erit  locus  tranfininionislcgatirfi  vcr6  tempus 

-     .         appofitum fitcx-partc fidcicommiflhnj,  vel  icgarari) , adiundo 

vcrbo,  quodlicctprmcipaJitcrfignificct  tcmpus,  vimtamcii 
^  poilir  habcrc  conditionis,  hoc  calii  fimilitcr  zAis  difpofirio  pro 

28.  conditionc  iiimitunimpedictquc legati  tranfmi/rionem.appo-- 
ritoautcmfimpliciter  tcmpore .  tuncquocunquc  rcipcdu,  Jc- 
g'it"ninondiccturconditionaIe.In.his  autcm  omnibuscafibus 
multum  intercfte  voluntatcm  dcfun£h  pra:meditare,quxnam 
eafit,ait. 

29  Cumautcm  intcrprctarcrhuiurcetexr.  contexruram ,  dum 
publicus  cram  in  iJIa  OlccnfiVnuicriiri^tc  ,  fcrc  omnium  cartc- 
r.irum  totuis.orbis  antiquiori ,  conllclcrabam  diipoiicioncm 
tc\.m  Micrcs  mcus  y^.infia  hoc  ricin  iliis  vcrbis  »ofi potefi  ertim 
coKdttio  non  exiftcre.  qua:  vcrba  (atis  dcnotant,  Icgatum ,  cum  le-. 

30  gatarins  morietuY.xcMdtum  fiib  condirione  cen/cri,lcriptum.  fic- 
quc  tcmpus  mortis  appofitum  in  pcr/bna  legatarjj  facci-e  con- 
ditioncm :  &  in  contradibus ,  diclam  rcmporis  appofitionem, 
fimpJicitcr  conditionalcm  rcddcrc  contradumJ.pccnaJes  32'. 
ri'.adI.Falcid.exiftimaui  Icgatum,ycl  ftipulationcm,  &:qucm- 
Jibct adum  gcftum  fub  his  vcrbis  ,  cummorietur ,  (ub  condirio- 
nc  gcftum  dici,ev  fupra  diclis- 

Ex  dictis  ctiam  infcrtur,quod  hxc  vcrba  cum  mortetur  in  om- 
nia«51:ii,dicniinccrtum  habcntprout  quando  ponunturin  pcr- 
fbna  hcrcdis,ex noftro  tcxt-  probarur,  li  in  Jcgatario  I.cum  tale 
7 2  •  .  Mxui a  1  bi  tnccrtnfne altm  in fra  Iioc  ti tu.  Si  vcro  in  contra- 
tlibiis.ipponatuf ,  probaturcx I.fub  conditionc  lo.vcrficfinal. 
cumWicqucnti.tf.dcConJic.  mdcb.  nam,  licct  inhisomni- 
bus  c.inbiis  ccrtum  fit,  qu.cmmoriturum,  dics  tamcnmort/s 
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Hj)fius  cft  inccrtus-  Vndc  omnicalit,  ancc  diei  aduenciim  nulla  r 
nalcirur  obligario;  proucrc(pe;^u  licrcdis  probaiiit  nofter  ccx. 
8c  ind.§.poftmorcem,infti.dc  lega.&:  de  inur.ftipuia.  quia  an- 
te  morcemad:io  nonoricur  tjliod  relpedu  lcgacarij  probacd.i. 
hercs  mcus  in  illis  vcrbis ,  qitod  noncondittofie  ^  ftdmorA  fuf- 
pcndicur  in  contraclibus  confirmac  dJ.nam  cc(icummo- 
riar.  ' 

Dilficulcas  aucem  quar  oricur  efTecquarc  antc  dicm mortis  35 
non  debccur,(i  forian  ibluacur,  rcpcticio  ccn'ac.  Hoc  auccm  ex 
fupra  ^\€t\s cft  manifeftum  , quia  caufa  quarc  non  dcbccur  cft, 
quia  ance  diem  nulla  adio  cft  orca,  cum  nulla  ohligacio  prxcc  - 
dac.cum  ciraen  dicsmorcis  ccrcus  fic  &:  excicurus.omnino  luHi- 
cit  fpes  ilia  ccrca,&necellaria>vc  folucum  ance  lcgicimum  tcra- 
pus,nonrcpccacur- 

Supcreft  nuncmccrprerari  d.I.  hcres  meus  79.infrahoc'cit.  54 
vbi  lcgacum  cum  lcgacirius  morictur,  punun  dicixur:exquo 
infercbant,iam  iiabere  praclenccm  obligacioncm,  nam  Accu^*. . 
ibi  vcrbo  purum,rei!:l:eiJlimi  ccx-inccrprccacur,diccns,quod  ihi 
lcgacum  relidum,C«w  rittus  mortetnr^non  dicacui:purum,quo 
ad  cftedrum  cranlini/lionis,  quia  no  impcdmir  cius  cranlinillio, 
(ccundum  Cancc.hb.^.var.c.ii.  n.ii^.nam  cum  ccrcum  ficJe- 
gatarium  morirurum  ,  &:  co  viuo  Icgaci  dicm  ccHuriun^mcrico 
hoclcgacum  vcpurum  cranliniccecur.  Non  camcn  dicicurpu- 
rum,cu  ancc  dicm,  nulla  ex  eo  na/cmir  acho,&:  flicric  rclidum 
fub  illa  condicioncqu^hcct  certo,&:omnino  exti tura  /ir^con-  3f 
tinettamcn  infcdiemincertum.-quandoque  qua;  vt  did:um 
cft,natiuitatem  obligationis  impedit.  licqucpiifum  legatuin 
dici  nequit,  fcd  in  dicm  inccrtum. 

Ncquc  oblfat  quod  dicunt,conditioncm  ccrtam,&:  omnino  - 
cxtituram  adus  natuiam  non  mutaic  >  ficquc  at^lum  lub  ea  ce- 
lcbratumeircpuium.Nam  intcnigcnduraeft.decacondirione  ' 
omnino  cxtitura,qua,'dicm  incertum  non  corinct.  vtin  cxcm- 
plol.inWla  ftjpulationc  8.in  fi.de  vcrb.obli.  vbi  in  ftipulatione 
condirionali ,  jicaoltnn  dtgito  non  tctigeris porcft.  Qj^ia  ill.f 
condirioccrtacft  c)mnino,&:dcprxIcnti.quarnatiuicatcmob-    •  - 
.  hgationis  non  impcdit.  vt/iipra  in  i.  P.ubiicie  parte  declaraui.* 
Sicquc  cft  intclligcndus  tcx.in  I.pupillus  9.      ff.dc  noua.quia  57 
qui  fubcaditionc  ftipuJatur,  qua:  oii.nino  extirura  cil,^urc  vi- 
^'^.   .4       ^  N       '        ■  • 
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detur ftipulari.  Hxc  autem  conditio ,  debct  efle  iam  ccrta  dc 
prasfcnti,vtcleganter  aducrtit  Accur-d.§.i.verbo  quifubcon- 
ditione  in  fine,  rcicdis  aliis  intcrprctationibus  pcr  eum  ibi  ad- 


In  fcxt.  Ibi  incft  autem  conditio. 


I  Cotjdttfotacita.qtLindoirtfJfedicatur 

z  Legatum  tacitam  conditionem  habens,  dicitur  conditionale 

3  Legatum  tacitam  condittonem  haheAs^n  tranfmittatttr 

4  Conditiones  extrinfecdy  anfaciant  Irgatum  conditionaU 

5  Legataqudhahentconditioneyn  ex^reffam.mquodifferant  abeis, 

quA  tacitam  conditionem  hahent 

6  LegatAtacitamconditionemhahentia^ntranfmittantur 

7  /.  Condtttones  extrtnfectts  9  9  ff.hot  tttJecUratur 

%   Legatumantranfmittatur ,  cuius  a^io  ^  viuo  legatario  non  fit 
orta 

^   Legatum  oftionis->non fa&a  ele&ione per  legatarium,  an  tranfmit- 

tattir  .  . 

10  Conditiomtmextrinfccarumquotfuntjpecies 

I I  Legatum pttre  reb^um ,  ademptumfub  condttione ,  fT*b  contraria 

cenfetttr  reti&um 

1 1  Condttio  )actta  intrinfecay  rjuid fit 
.  1 3   Conditio  tacita  extrinfccayqtiidft 

1 4  Conditio  tacita  extrinfeca ,  an  legatum  faciat  condtttonalc^  quoad 
ohtigationc?ni&tranfmtjftonemdrn.is. 

16  Le^atum  pure  reli^u?/*  ,  ademptttm  ftb  condition^^  licet 

ynb  contraria  cenfeatttr  datum^  an  tranfmittatur  ea  pen- 
dente^ 

17  Legatttm  extrinfecam  conditumem  tacitam  habens ,  Onft  pr£- 

fens 

\%  Legatum  etn  valeat,ex fota fpepoffc  adeundt 

} 9  Legatay& fideicommtffa^anfit  ex  ^quatA 

10  Tui  Codicisy  nouit4S  eft^inre  Vigeftorum 

i  1  Legata,& fidctcommiffa^an  exxquata fuertnt  a  luftiniano 

2.1  tact$ 
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ET  DemonstrI  cavsis  bt^Modis.  99 
IX  Fa^a  an  cenfeantur  a  Prindpe ,  in  qmbi4s  ipfe fuam  inicrfonit  aur. 
thoritatem 

15  A6ius  omnis  cenfetur  origtnem  hahere ,  a  creatione ,  non  a  conjir- 

matione 

14.  Exfectstor  alterit4sfa6ii,nondiciturfacere 
2  j  Ligata ,  &  Jideicomjnijfa  ,  qt4omodo  ftnt  exdquata  fecundum 
Bar, 

16  Legata  fideicommifftS  y  et  fideicommijfa  legatU^  dicuntur  ex£- 

quata 

irj  LMedia  lurijprttdentiaquddicatur 

28   lureconfulttveteres  -anlcgem  ordinarent 

Z9  Laudatur  GahrtelHenrique  Salmantuenfis primariw^t  authoris 

Praceptor  * 
}0  li.ff,dc lega.udeclaratur 

31  JE.dtctumquodlegatorumquandocompetat 

32  Verhum  pcr  omnia  in  l i.ff.dc lcga*  iMclaratur 

33  /.  i.C.  communia  de  lega,decUratur 

AG I T  IC.  his  vcrbis,de natura  condicionis,  qii^  tacitc  in- 
elfe  videtur  natura:  rei.  &:  hxc  cfl:  auarta,&  vltiraa  huius 
l-prim  pars  exquatuoririquasdiuifi,vttaciliusca  qu^coniun- 
£tim  diccnda  crant,diuifim  perciperetur.  Quam  tacitam  con- 
dirioncm,tunc  inclTc  dicunt  interprctes,  quando  ncquc  vcrbis 
cxprcfiis  exp wmitur  ncquc  ex  ipforum  robore,&:  efficacia  pcr- 
cipitur.ncquc  conicdurari  poteiUcd  rei  ipfi  lcgaca?  coh?rer,&: 
incft.vcluti  quando  legantur  fru<^usnafcituri,vcl  partus  ancil- 
larum,auc  aliquid  aliud  iimilc.  quia  in  his  legaris^neq;  conditio 
exprimitur,ncqi  cx  verbis  conicduracur,ncqi  ahquo  modo  co^ 
dicio  pr^rumicur,red  ex  eo  fblum,  quod  ipfa  condicio  tacica  na- 
tura:  reiincft,S:  ipfi  cohxrcc.I.incerdumpuray^.fr.dc  vcrb  ob. 
l.fi  dcbicorff.de  coritrah.cmpc.cradicSpino  in  fpecu.ceftamcn. 
glo.i^.n.^.  circa  medium.  &  alia  cxcmpla  cradic  Anthon.Go- 
'inez.hb.i.variar.c.12.  dclcga.n.65. 

Ex  ilipradidis  infcrunc  hoc  loco  incerpreces.Icgatu  quod  ex 
fiiinaturatacica  condici^nchabct:  coditionalc  cflccofirmatq; 
hoc  didtu.  cx  noftro  tcx.ibi  nifiiCt  ipft  condi^o  /;j/7/.Sccudo  cofir- 
matcxco,qd  dicslcgati  G5dicionahs  noccdic  anccimplcmccu 
codicionis,  d.l.ccdcre  df5.  vcfiip-refoluim^&:  doccc  Viu.dccif. 
■  ^    .  '   .  N  ij 
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^^r^.per  totam.quod  limilircr  procedic  m  lcgaco  racicam  con> 
dicioncmhabciitc,vtmd.l-interdum7z.  tF.  dc  vci-b.oblig.  ibi 
tunc  entm  mciph  it&io. 

Huic  rcrolutioni  obiiciunt  Acc.  hicin  finc  vcibocondirio, 
&:  inrcrprctcsd  l.conditioncs  cxcrinlecus  99.  infra  hoc  tir-  vbi 
condirioncs  cxtrinfbcus ,  non  cx  tcftamcnto  vcnicnccs ,  id  cft 
qua:  racirc  incirc  vidcntur,  non  faciunt  Icgaca  conditionilia. 

Cui  dirficirftati  (atisfaccrc  conatur  ibi  Accur.  verbo  co.ndi- 
tionaiia^conflitucndo  dirfcrcntiam,intcrIcgata,quibuscondi- 
tio  cxprclla  apponitur,&: intcr  ea,  quibus  tacica  condirio  incft, 
quia  vt  diclum  cll,cx  lcgato  conditionah'  non  orirur  obiit^acio, 
nifi  conditioncfiib  qua  rclidum  c/l:,purificata.vndc  pcndcntc 
ca*j  Icgatario  dcccdcntc>illudad  hcfcdcs  non  tranfmittit.l.vni, 
§.iin  autcm  aliqurd  C.dc  c;aduc.tolIcn.&:  iupra  diximirs:  ac  ve- 
ro  lcgaca  quibus  cacicaconditioinc/blicctpcndcntcd.  condi- 
tionc,  obligationon  ritcumcifc<!:l:u  orca,  vtrcalitcrdcbcarur, 
prout  dcclarat  Accur.  in  d.l  intcrdum  71.  de  vcrb.oblig.  vcrbo 
incipitXAxnQn  dcbcri  dicuntur  quoad  lpcmjcranfmifrionis>  &:  iic 
non  faciuntlcgata  conditionaIia,&:  co  modo  accipicnda  cft d. 
l.conditioncs  cxtrinlccus,quiafimilialcgata  tacitamconditio- 
ncm  habcntia,  ctiam  antc  puriricarioncm  conditionis  lcgata- 
riodccedcnrc  traniiiutritur-.  l-quod  purc  6.  ibi  at Jiextrinfecus 


% 
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do  dic^  J  ■  -ccJat  ibi  iumt^^ dics lcgati^ctHconditjo  non  ndfcrthitur^ 
quAnm  .  L.^^  >inficHs expcci.inda fit^cdit.  d  1-  condiriones  cxtrinfc- 
cusvcrboconditionalia  tradic  Antho.Gomcz.variarrcfblutio. 
lib. i.c  12.  n.i^.circa  mcdium.Mcndofi  dc  pac Jib.i.c.7.  Spino 
m  ij  ccu.tcilam.gl.i^-n.iS.circa fincm.GaIganc.de cond.&:de- 
monf>.  .?-n.5. 

Hoc  auccm  maximam  habcr  difficukarcm,qui;i  nimisgcnc- 
rAlitatcm  nollri  rcx.rcllringit  j  ibi  enim  cl.irc  doccr  IC.  condi- 


tioncs 
lic 


^ncs  qux  infLiiit  di/pofitioni  .  iplam  iT\''dcrc  condirionnlcnv 
:q;  cfricicur  C'jditionalciIIud,cui  tacita  codjcioinc/];.  Confir- 
maturq-,  hoc  modo.l^n.ex  lcgatotncita  codirionc  habcti,n6  na 
fccrctur y^io  antcirriplemctu  conditjoniSjimpofFibilc circt.&: 
cocraiuiis  rcgiilaslcgatii  cralhiitd^cuiusadio  viuolcgirario  no 

fuit 
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j^Snit  orta,vr  liipradictumcft.  "'"''■■h\^if^f^^ 
tv-  Cgnuincitur,  &:  tamicmprxdi(5la  fcfolutib ,  IfcxTcxt.  in  $f  ■ 
optionis itiftif .dc  lcgar.  vbileg^a  oiim  rclid»,  c^ptionc  lcga^ 
-cariociMnitxeccnce ,  nifi  ipfe  viuusApc^ec  >  ad  hjnredcm  lcga- 
cumB^percinebac,  quodquaddOMldram  ha- 
'^Mit^^uiasTextA:ontmuraclai«-,pcr^ 
^ttitfietti  illamj  Hcm  iblum  naciuitacem.adiotiis  imp cdi vc  ,\  Ibjt  ^ . 
Hrmiiiitiiffionehi,  quod  hodieiecuscft.iiamexdi{poiklo]i^^  ^  • ' 
^lidi  $.optione  nonfi!!ftapcreiim>  cui  Icgacum  eft  &6himji||f>; 
fMd^fsi^^  6da,ncc  mu^  *  ^ 

d,nec^«lM:iift^pcfflre  plttnbus;  fimdiutienfii  confifmac  Antjipn; 
.  Pichar dus  in  dido  §. oprionisMlmi  i. inftir.de  lega.  '^'^ 
sv^^^^ate,  vthuius  difticultatis  vcritas  eluccfcat ,  6c  ipiiiis  in- 
trinreca  naturapcrcipiatar  :  maxiniopcrc  hic  adduccrc  dccrc- 
ui,  diuilioncm  quandam  conditionumintrinfccarLim  ,  quam 
tradic  Spinoinrpf  cu.tcftamcn.  glollai^.nu.^,  circafincm.  & 
eomulto  clariuSjGalganc.dc  conditio.  &;  dcmonft.r.p.  cap  .5^  ' 
num.io.  quodharum  condicionum  qux  tacitc  naturas  rci co-^ 
-harrcnt>aliafic  cacica  intriniecaiiquxipiilegatoincft  iama 
iurcrublntel^turlicctnoneispnmatur.  vc  quandolcga- 
imiil^^  conditione^admittiturx  qma 

iub  tacitaconb^ridcdiictur^li<^um,velcumpro  dotclega- 
:  pJTf, liEfiidA  tSLfitt  ineft  conditio  fi  matrimonium  icquacur  L 
>  qu  odpurc  ^.iEquan<k>dieskga,dcdat.  haltqu^n^  ic>7  jn  ^ne 
jMica  hoc  ttr«9)^wpdiii^^  de  dQ^e,ca- 

ctMen^' 


{upp^m^wi£bne,dico  quo^  ^MffitSs^iafilni';  con  - 
dit;o  tacita  intrinfcca  cft,quoniam  cx  teftamento ,  ^  c  \  taci- 
tavoluntatcdchinCl:iproucmt,&:hoc  lc^anim  racu  coiuiicio- 
nalc  non  Iblum  quoad  adioncm ,  ^cd  quoad  trr.nfmillioncm. 
.  vtcft  Tcxt.in  dida  l.quod  purcfF.  quando  dics  lcgar.ccdncdi- 
ftal.aliquandoft.hoc  titulodido  §.opcionis,  &  latiusdiccrur 
in  IfTitio  caitum  §.  Titiogcncro  infra  hoc  titiilo  Pcralta  a^  • 
l.fiqms&Ciium^§^iiquislcgauentiuaQ.^dc  Icgat.i.  Cahv  ' 
ce.libro  5.varia*cap.2i.nizm.i3j^.aJia amcm  cft  conditiocactra 
excrinfeca ,  qtuenoii  proucnit  >  nequ  c  cx  dcfuni^ti  Vidluncate,  ij 


« 
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tioiic  vcrbomm,  adimpropriamtranfiens:  idcoque  non  vitx 
niortis  tcmpiisdenotat.dcfcnditurq;  datio  libcrtatis.quam 
interprctationcmadmirtamatteftatur  Galganc.  dc  condit.  dc. 
"dcmonf.prima  p.c.^y.n.i. 

Licctautem  ha:c  bcnignaintefprctatioadmittatur,diuerfis 
tamcn  re/pcdlit>us  &:caulishancintcrpretationcrriadmitti  af- 
{crunt.intcrquos  cftBcncdic.de  PIumbi.iadi£ta  l.qui  duos,§. 
h^c  couditio ,  qui  cxiftimat  cumahis ,  fauorc  tantum  hber-- 
tatis  bcnignam  interprctationem  admitti ,  idcm  rcncire  vidc-  . 
tur  Soc.inl.fed&inillo  ^.fin.n.^.dc  rebus  dubiis,cui  opinioni 
ic  ctiamrubicribcrc  videtur  Ludouic.a  Molina  Theolo.  de  iu- 
ftitia  &c  iure  trad.z.dilputa.iSp.ycrli.iittc  autcm  tcmpus  appo- 
ntamlit. 

Acoft.vciodid.Iib.r.ScIcd.^.c.i^.n.j.&.^.alitcrcxiftimat, 
fauorcmhuiusprardidxinterprctationisjnon  folum  re/pcdtu 
hbcrtaris  accipi ,  lcd  torius  vltima:  dilpofitionis  ,  Sc  voluntatis 
fuiircintrodudlium.quia  omncsaclus  fcicntcr,&:  voluntaric  fa- 
ctos,in  cam  partcm  lcmppr  debcmus  intcrpretari ,  qua  ahquid 
valcanr ,  &:  opcrcnrur ,  non  aurcm qua  pcrcant ,  &  fruilratorij 
rcddanrur.I.quotics  m  /lipularionibus  80.  if.  dc  vcrb.  oWi-l.di- 
uus  ff.dc  viu  iz  habirationc,rradir  Mcndofi  difputa.  luris  ciui- 
lis  ad  tit.  fl.dcpac.hb.z.q.^.vcrfittcrtioomncsadus.exquo  hie 
■fit  cjuod  cum  rorum  rcftamcnrum  a  tcftatorc  fit  confc<5ium,&: 
ptiblicc  intcrfit.fuprcma  hominumiudiciacumclfcducxirum 
habcrc,I.vel  ncgarc  rt^qucmadmod.tcftamcn.apcri.indc  dicc- 
bat  Acofta  bcnignam  inrcrprcrarioncm  gcncralircr  fuillcfa- 
clam  ,  vr  potiifstcftamcnraria  diipofitio  valcat ,  quam  pcrcat  • 
argumcnto  1.  Paulus  Ic.  prima  if-  dc  rcbus  dubiis  ibi ,  fidci- 
cowrnt(ft  pctinoj/flljtt  fompctcre ,  idquod  condittonts  ii^iplendx  caufa 
dandnm  cfi  ^ftnc  ditbio  ccrtis  o-  imcrtis pcrfonis  dari  deherc.  Vaidtu 
!C'.rejjiondct  ^vndc  \\xc  bcnigna  intcrprctatio  locum  habcbir, 
noniolum  in  lcgaro  hbcrraris  ,  icd  in  quohbctalio ,  quod  liib 
dicia  fornia  rclinqucrur ,  vcl  ita  cttrn  cgo  'inortar-  quia  bcnigna 
inrcrj^rctarioncilipradida  dicctur,  fcgatum  poft  mortcm  tc- . 
ftaroris  rchclum.  ad  cuius  fcntcntix  confirmarioncm  I.  cxrra- 
ncum  cj.C-dc  hcrcdi.  inftir-  fccuiuium  vlrimam  Accur.  ijiter- 
prctaiioncm,  ibi  vcrbo  ctimqitis  niorcrctitr  vbi  intcrprctatur 
hoc  vciLumf  diccns  ctimerttin  pci'icido??rohi^'y  quodrcincidir  iii 

idcm 
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icicm,ac  li  diccrct ,  cum  tejhtor  mortetur.  inftitutionemqiic  ibi 
fubdidis  vetbis  tad:am  vMcte  tcftantur.l.i.  §.(i  emancipato  FF. 
dc  colla-bono.  vbi  a  patrc  fidcicommi/lum  filio  rclictum  ,  cum 
morteturin  collationem  non^bgitur  conf^errc  qyia  pofl:  mor- 
tcm  patris  rcli6l:um  fuiflet  &c  quia  eo  moriente,cius  non  hiinct. 
doccnsctiam,fidcicommiirum  valcre.  clarcindc  concludcns, 
d.  intcrpretationcm  benignain,  non  fblumrefpcdu  libcrtatis, 
lcd  totius  intcgra'  teftamcntarix  difpolitionis  fieri. 

Exliipradidfisigitur  clare ,  &:liquido  conftat  validum  cffc 
lcgatum  rclid:um,i'ub  hac  conditionc,r«w  heres  mcrtetur,vidcn- 
dum  autcm  eft,de  natura  ip(ius&:  effcctu.Sunt  enim  aliqui  qui 
cxiftimant,conditioncm  hanc  cummorietur ,  pctitam  in  pcHb- 
naheredisjdiem  inccrtam  contincrc  lcgatumcondiciona- 
lc  facerc,  confirmantcs  id  cx  noftro  tcx.  ibi  heres  meu^cum  wo  - 
rietur^.  hcres  meus  j^.infrahoc  tit.I.^.hliuiufmoditF.quqndo 
dics  Icga-cedat,politam  vcro  in  perlbna  Icgatarij,non  c/lb  coii- 
ditionale,lcd  purum,  cx  cildcm Icgibus.Conftitunnrque  diHFe- 
rentiam  leu  rationemiprius,quod  priori  caiu.li  dcccdat  Icga- 
tariusviuohercde,vtdeccdere  poteft,tuncdicunt  cxtingui  Ic- 
gacum,neq;adipfiuslegatarij  hercdem  tranrmirti  potcfl:  cum 
eiusdies  viuolegatario  noa  cefli^rit:  &:  lic  dcbcrinonincepc- 
rk:ex  noflro  tcx.  poflcriori  vcro  cafujquando  a^^ponitur  Icga- 
tano,  dicmcertam  lignificarcattcftantur,  exquo  antc  iplius 
aduentum  iam,iamoritur  obligatio.fccundQni  flipra  rclbltira. 
idco  curn  viuolegatanodebeatur,Icgatum  purum  dicetur. 

Ex  quo  infcrunt  fcribcntcs,  quod  contractusquarrtnmuis 
conditionalcs  adhcredcs  rran/canc,§.exconditionaIi  inftit.dc 
vcrb.obhvt  docet  Pichardo  d.§.  cx  condirionalinu.i.conira- 
hens  fub  h.lc  conditione  cum  morfetur ,  fiuc  lit  ftipularor  ,*  fiuc 
promiflbnpurus  creditordicetur.indc  diccntcs,lic  clfe  intclli- 
gendum  tcxt.  ind.I.  hcrcditarium  7.  flf.dc  bonisauthori.  iuJi. 
poflid  d-I.quodcunq;  4.§.nonlbIumita  Soci-  hic  &:in  d.l.  hc- 
resmcus,Cuia.hb.i(5^.oblcru.c,i. Baldui.de  cond.  c.5.  idcfiiHi- 
fcrtur  cx  Acoft.fclccta  intcrpr.c.i^.n.^. 

Prarflicraautcm  doctrinn,!icct  communitcrlit  rcccpta,con- 
uincitur  cum  prariupponat^Icg.^itu  cummorietury  vnrni  re/pcctu 
purum  efl*c,cu  filliun  lit  «Sc  cx  infradiccndis  npparcbit  cotrariu 
*vcrius,timi  quia  naturapr^dictJilcgatino  iaiis  cJarapef-cipitur: 
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tione  verbonun>adimpropriameraniien$:  ide6que  non  vica; 
iedmords  rempus  dcnotat.dcfenditurq;  datio  libcrtatis.  quam 
inrerprctationcm  admifTam  atteflatur  Galganc.  dc  condic.  6c 
xicmonfipriina  p.c.^y.n.i.  •  ' 

Liccrauccni  hxc  bcnignaintcrprctatioadmitcacur,diucrris 
I)  tamcn  rcfpcchhus  &c  caulis  hanc intcrpretationcni  admitci  af- 
.  ierunt,uucr quos  cl\ Bcnedic.dc  Plumbi.in  dida  I.qui  duos,§. 
h^c  coorditio,  quicxiftimat  cumaliis,  Fauorc  tantum  hbcr- 
tatis  bcnignam  interprctationcm  admitti ,  idemienpre  vi4e- 
tur  Soc.inl.fed&inillo  §.fin.n.5.dc  rcbus  dubiis,cm*  opinioni 
ie  eciamilibicribcrc  videtur  Ludouica  Moiina  Xlieolo.  de  iu- 
ftitia  &:^iure  rra&u^di^uca.iS^.yerikiificaarem  cempus  app5»r 
fitnmiic. 

Acoil-verodid.lib.i.Seleda.ca4«n.f«df.4alicercxiilima^ 
fauoremhuiuspr^didbeinceiprecadonis^non  (blum  rei^da 
libercacis  accipi ,  fcd  cocius  vlcima: di^&ionis ,  Sc  yoluncacis 
^  feiflc incrodudum  quia  omncs  adus  iciencer,&  voluhcarie  6- 

.  (3:os,in  cam  partcm  fcmp^r  dcbcmus  intcrprctari ,  qua  aliquid 
valcant ,  Sc  opcrentur ,  non  auccra  qua pcrcant ,  &:  fru/lratorij 
rcddantur.I.quotics  in il ipulacionibus 80.  fF.  dc  vcrb.  obii.I.di- 
uus  tf.dc  viu.  &c  habitationcjtradic  Mcndofa  difputa.  iuris  ciui- 
.  .  lis  ad  tit.  §].dcpac.hb.i.q.3.vcrri,  tcmoomncs  adTrus.exquo  , 
• .     fit  c[Uod  cum  torum  tcftamcncum ^tcftatorc  iit  confc<9:um,&: 
p&bligCiiaC^r^it.ruprcma  hominuni  iudicia cum cHPcdru cxicum 
•    h^^jdSQSjfiVclnegarc  tf.qucmadmod.tcftamcn.apcri.indcdice- 
^ gcncrahter  fiiiflcfii- 
^  i ,  vc potiifs  tcftamcntaria  difpofitio  valcat ,  quam  pcrcat 
memo  1.  Paulus  le.  prima  ff-  dc  rcbus'dubi!s  ibi ,  fidei- 
»  -  ^  W^^iS^  ^^'^P^^^^^  >  i^^'*od  conditionij  impkmdd  cdufi 
e^^^Wm<ertk  ^  inctrtU ferfims  tUri  deiere^  PAulm 
jg  '  /^:r(y^tfii^>vndc  tia:c  benignainccrprecacio  locum  ha.bebic, 
^  r^oniblumin  legacb  iibcrcads ,  ied inquolibccabo  >.  ouodrub 
5%B^afermarelinquecur.  velica  r/^m^ ^jr^ iwtfrur* *  qutaDenigna 
•-4ntcrprecacionc rupradida.dicecur,  fcgatum  pp(t  morcem  tcr . 
ftatoris rclidum.  ad  cuius  fcntcntia:  confirmationem  I.  extra- 
nciim  i/.C-dc  hcrcdi.  inllic-  fccundum  vltimam  Accur.  ijitcr- 
•  .  prccaiioncni,  il>i  vcrbo  wmrc////- vbi  intcrprctatur 

hoc  vc;  1:  umi  diccx^s  ^um  cru  t/i  fCiicuhmQpt^',  H^pd  reincidit  ui 
^      '4"  ■  ■  '        '         '  idcm 
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ictem,ac  li  diccrct ,  ctim  teflator  morietur.  inftitiitioncmquc  ibi 
fubdidis  verbis  fadamvMcre  tcftantiir.l.i.  §.fi  emancipato  ff. 
dc  coUa.bono.  vbi  a  patrc  fidcicommiirum  filio  rclid:um ,  ciini 
moneturin  collationcm  non^bgitur  conFcrrc.  qyia  pofl:  mor- 
tem  patris  relid:um  Fuiflet  &:  quia  eo  moriente,eius  non  hiilVct. 
doccnsctiam,fidcicommiirum  valcre.  clarcindc  concludcns, 
d.  intcrpretationcm  benignam,  nonlblumrerpcdu  libcrtacis, 
fed  totius  intcgrx  teftamcntaria:  difpolitionis  fieri. 

Exfupradi(5isigitur  clarc,  &:liquido  conftat  validum  cflc 
lcgatum  rcli(5tum,lub  hac  conditionc,r//»;  hercs  merietur^yidcn- 
dum  autcm  eft,de  natura  ipiius&:  effcctu.Sunt  enim  aliqui  qui 
cxiftimant,conditionem  hanc  cummorietur ,  pctitam  in  pcrlb- 
naheredis,diem  ineertam  contincre ,  &:  lcgatum  condiciona- 
lc  facerc,  confirmantcs  id  ex  noftro  tcx.  ibi  heres  metiscum  wo- 
rietur^.  heres  meus  y^.infrahoc  tit.l.^.l.huiufmodiriF.quando 
dics  lcga.cedat,pohtam  vcro  in  pedbna  lcgatarij,non  cflb  con- 
ditionale,led  purum,cxeildcmIcgibus.Conftituantque  ditfe- 
rentiam  leu  rationem  iplius,quod  priori  cafu,  li  dcccdat  lcga- 
tarius  viuo herede,vt  dcccdere  potcft,tunc  dicunt  cxringui  le- 
gaaim,neq>adipfiuslegataiij  hercdem  tranfmicti  poteft:  cum 
cius  dies  viuo  lcgatario  noa  ceflbrit :  &:  fic  dcbcri  non  incepc- 
rk:cxnoftro  tcx.  pofteriori  vero  ca.fu,quando  a^)ponitur  lcga- 
tario,  dicmccrtam  fignificareattcftantur ,  cxquo  antc  iplius 
aduentum  iam,iam  oritur  obligatio^lccundum  fiipra  rclbltita. 
ideo  curA  viuo  Icgatanodebeatur,lcgatum  purum  dicctur- 

Ex  quo  infcrunt  lcribentes,  quod  contractusquantumuis 
conditionalcs  adheredcs  rran(eant,§.excondttionah  inftit.dc 
vcrb.obl-vt  docet  Pichardo  d.§.  cx  conditionalinu.i.conira- 
hcns  iub  h.1c  conditione  cum  morietur ,  fiue  lit  ftipulator ,'  fiue 
promiflonpurus  crcditordicetur>indcdiccntcs,flc  eflc  intclli- 
gendum  tcxt.  ind.l-  hcrcditarium  7.  ft.dc  bonisauthori.  hKh- 
poflid  d.I.quodcunq;  4.§.non(bIumita  Soci.  hic  &:in  d-I.  hc- 
resmcus,Cuia.hb.i(j.ob(eru'.c.i. Baldui.de  cond.  c.3.  idefni-ii- 
fcrtur  cx  Acoft.fclccta  intcrpr.c.i^.n.^. 

Prxdictaautcm  doctrina,licetcommunitcr  iit  rcccpta,con- 
uincitur  cum  pra:lupponat,lcgr.tu  cummorieiur^  rmni  rc/pcccu 
purum  cfl'e,cU  hiliiun  Ilt  &:cxinfradicendis  apparcbit  cotiariu 
*verius,tum  quia  naturapr^dictilcgari  no  /atis  clarapel-cipitur; 
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lecimdo  probarurcx  I.po^nalcy^i.  if.  ad  J.Talcid.vbilCita  aic 
m7n  ctfiitA  lltfnUtt^eJJetjVtcum  morereiurdeberi  eiir/ctperet^tamen 
Augerentiir  bona  eius.quemadmodum fi iffifih  eadem  coaditionepro- 
mifijfet,  ciefuriclo eo  minuercntur,  (^ibiis  vcrbis  fatis apparct,  fti- 
piilationcm  cuin  morieturtad:j.m  clie  condi  ti  onalcrri. 

Molina  vcro  Thcolo.  lib.i.  deiuft.&:iurerra(3:a.i.di(jiutat, 
iS9.ageas,an,&:quando  fideicommiHuni  cxpirct :  vcriic.fiuc^ 
autcm  temfnsa^fonatur  e>c  farteheredif^fiue  fideuommiffarif,  autlc- 
^rfAtr^  attcllatur-quod  li  appofitum  lir  vcrbum,quod  principa- 
litcr  lignificct  cdiiditioncm,  difpofitio  ccnfcturcondirionalis, 

17  pcrindcquc  non  cric  locus  tranimiHionis  lcgati:li  vero  tempus 
appofitum fitcx-partc fidcicommiilarij,  vel  lcgacarij ,  adiundio 
vcrbo,  quod  licet  principalitcr  fignificct  ccmpus,  vimtamci-i 
pofHt  liabcrc  conditionis,  lioc  cafii  fimilitcr  ralis  difpoficio  pro 

28.  conditione  (i.imitur:impedierquc  legaci  cranfrniifioncra.appo- 
fitoautemfimpliGitcr  tcmpore .  tuncquocunque  relpc*^u,le- 
gatumnondicccurcondicionaleln.iiis  aucem  omnibus  caiibus 
multum  intereflc  voluntatcm  dcfuncH  pra:medicarc,qua:iiam 
eafic,ait. 

29  Cum  autcm  intcrprccarcr  Iiuiufcc  tcxr.  contexruram ,  dum 
publicuscram  in  illa  Olccnli  vniucrlirate ,  fcrc  omnium  cxce- 
rarum  tocius.orbis  antiquiori ,  conlidcrabam  djlpolitionem 
tcx-in  Micres  mcusy^.infra  hoctit-in  vcrbis non potefi  enim 
co?:dttionon  exiflcre.  qux  vcrba  latis  dcnotant,  lcgatum ,  cum  le-. 

30  gatarins  ;«(7r/^///r,rclidum  fub  condirionc  ccnfcri,lcriptum.  lic- 
quc  tcmpus  mortisappolitum  in  pcrlbna  lcgatartj  faccre  con- 
ditioncm :  &:  in  contraclibus ,  didam  temporis  appolitioncra, 
fmiplicitcr  conditionalcm  rcddcrc  contraduml.  pccnaJes  5*. 
ri^adlTalcid.cxiftimaui  lcgatum,ycIlbpuIationcm,  &:qucm- 
iibctadum  gcilu.Ti  fub  his  vcrbis ,  cummorietur ,  fiib  condicio- 
nc  gcftum  dici.ex  fupra  didis- 

\ I  Ex diclis ctiam infcrtur,quod hxc  vcrbar//;» morietur  in om- 
niatStujdicminccrrum  liabcntprout  quando  ponunturin  per- 
Ibna  hcrcdis,exno(bo  tcxc-  probarur,  li  in  lcgatario  I.cum  calc 
72.<^.Mxuia ibi  tnccrtnfnealiw  infra  hoc  titu.  Si  vcro inVontra- 
Clibusapponatuf ,  probacurcxl.fub  conditionc  lo.vcrlic  final. 
cum  lci^c  icqucnci,tf.dc  con Jic.  indcb-  nam,  licct  in  his  omni- 

3-  bus  c.i^ibns  ccrtum  fit,  qucmmoriturum,  dics  camcnmortis 

^^***'  ipfuis 
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Ipliuseftinccrcus.  Vndeomnica/ii,  anccdieiaduenaimniill;i 
nalciriir  obligario:  proutrcfpeclu  iicrcdis  probauic  noftcr  ccx. 
&:  ind.§.poftmortcin,infti.dc  lcga.&:  dc  inuc.ftipula.  quia  an- 
te  morcem ad:io  non orirur  oliod  rclpeclu  lcgacarij  probac  d.l. 
hcres  mcus  in  illis  vcrbis  ,  quod  noncondittofw  %  fedmora,  iui- 
pcndicur  &:  in  concradibus  confirmac  d.J.nam  crficummo- 
riar. 

Difficulcas  auccm  qux  oricur  crTccquarc  fi  ance  dicm morcis 
non  dcbccur.fi  forfan  (bluacur,  rcpecicio  ccirac.  Hoc  autcm  cx 
flipra  didiscH:  manifeftum  ,quia  caula  quarc  non  dcbccur  cH:, 
quia  ancc  dicm  nulla adio  cll: orta, cum  nuUa  obligacio  prxcc- 
dac,cumc.iracndiesmortisccrtusfit  &:  extiturus,omnino  (urti- 
cit  (pes  iila  certa,&:  necellaria>vt  Iblutum  ante  Icgitimum  tcin- 
pus,non  rc[>etatur. 

Supercft  niuic  mtcrprerari<i.l.  hercs  meus  79.infra  Jioc  tic. 
vbi  legatum  cum  |egatarius  morietur,  purum  dicixur;cxquo 
inferebant,iam  habere  prsclenccm  obhgacioncm,  nam  Accu^. 
ibi  verbo  purum,red:e  illimi  cex-incerprccacur,diccns,quod  ihl 
legacum  relid:um,C«w  TttiH^s  ztttfr/^-zwrjnondicacui^purumAiuo 
ad  cffedum  cranfmidionis,  quia  no  impcdmir  cius  craiifinillio, 
(ccundum  Cance.lib.^.var.c.ii.  n.ii^.nam  cumccrrum  (icJe- 
i^acarium  moriturum  ,  &  coviuo  lcG:atidicmcciruriun,mcrito 
hoclcgatum  vtpurum  tranliiiittctur.  Non  camcn  dicicurpu- 
rum,cii  ancc  diem,  nulla  ex  eo  na/ciKur  a£ho,&:  flieric  rclicluui 
fub  illa  condicioncqu^ hcec  cerco,&: omnino  excicura  fir,con- 
cineccamcn  in  (e  diem  inccrcuin.  •quaxidoque  qua:  vc  did:um 
eft ,  natiuitatem  obhgationis  impedit.  ficquepurum  lcgatum 
dici  neqiiit,  fed  in  di  cni  inccrtum. 

Ncquc  oblhit  quod  dicunt,conditioncm  ccrcam,&:  omnino 
cxtituram  adus  naturam  nonmutare .  ficquc  acbum  fub  ea  ce- 
lebratum  eirepurum.Nam  intclligcnduraelhdeea  conditionc 
omnino  cxritura,qua:dicminccrtumnon  cotinct.  vtin  cxcm- 
plo  1. in  Hla  fijpularionc  8.infi.dc"vcrb.obli.  vbi  in  llipulatione 
conditionali ,  jica-ltim  dtiito  non  tcttgerls ,2^.  potcfi:.  (^^ia  iWX 
conditioccrta  cll:  omnino,&:  dc  pra:lcnti>qua*  natiuitatcm  ob- 
ligationis  nonimpcdit.  vt/iiprain  i.  Rubric^  partc  dcclaraui. 
Sicquc  cflintclhgcndustex.in  l.pupllus  9.  §.i.  ff.dc  noua.quia 
qui  fubcoditionc  iLiPulatur,  qua:  on.nino  exiitura  c/l,i  urc  vi- 
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detur  ftipulari.  Hxc  autem  conditio ,  debct  elle  iam  ccrta  dc 
prxrcnti,vtclcganter  aducrtit  Accur.d.g.i.verbo  quifubcon- 
ditione  in  fine,  rcicdis  aliis  intcrpretationibus  pcr  eum  ibi  ad- 
^U(5lis.. 


In  Text.  Ibi  i  icft  autcni  conditio. 

I    Condiiio  taciiayqttando  inejfe  dicdtur 

I  Legatum  tacitam  conditioyiem  habensj  dicitur  conditionale 
5    Legatnm  tacitam  conditionem  hahetisyan  tranfmittatur 

4  Conditiones  extrinfecdy  an  faciant  legatum  conditionaU 

5  Legata  qux  habent  conditionefn  exprejfam ,  in  quo  dijferant  ab  eis, 

qud  tacitam  conditionem  habent 

6  Legata  tacitam  conditionem  habentiayan  tranfmittantur 

7  /.  Conditiones  extrtnfecus  9  9  .f.hot  tit.decUratur 

%   Legatuman  tranfmitt&tur ,  (uitts  ailio ,  'viuo  legatario  non  fit 
orta 

9  Legatum  oftionkjnon fa&a  ele6lione  per  legatartum,  an  tranfmit- 

tatur  ^gf- 

10  ConditionumextrinfccarHm  quot funt fpecies 

I I  Legatum pure  rebffHm ,  ndemptum  fuh  condttione ,  fub  contrarU 

cenfetur  retiflum 
1 2  Condttid  )actta  tntrinfeca, tfuid fit 
.  1 3   Condftio  tacita  cxtrinfcca.qttid ftt 

1 4  Conditio  tacita  cxtrinfeca ,  an  Ugatum  faciat  conditionalc,  quoad 

obligationcmy  &  tranfmiffionem  drn.iS' 
i6  Leqatum  pure  rciiclum  y  ademptum  fttb  condition^,  licet 

ftih  contraria  cenfeatttr  datum ,  an  tranfmittatur  ea  pen- 

dente^ 

iy  Legatum  extrinfccam  conditt4>nem  tacitam  habenst  in  fitpr£- 

fcns 

18  Legatttm  ttn  n/aleat.exfoU fpe poffc  adeundi 
}  9  LegatayC^ fideicommijfa^an fit  ex  t  quatA 

iHi  CodictSy  nouitti  eflyinre  Digeforum 
^  i  Legata,c^ fidctcommijftyan  cxsquata fuertnt  a  Jufiiniano 

L2,  fac/s 
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IX  Fa^a  an  cenfeantur  a  Principe ,  in  qnibus  iffe  fuam  interfonit  au- 
thoritatem 

13  A^us  omnis  cenfetur  originem  habere ,  a  creatione ,  non  a  conjir- 

matione 

14  Exfecutoralteriusfa^i^nondicittirfacere 

15  Ligata^  &  Jideicommijfa  ,  quomodo  fint  exdquata  fecundum 

Bar. 

16  Legata  fideicommijfs  y  et  fideicommiffa  legatu^  duuntur  exd^ 

quata 

27  OUedia  lurijprudentia  quA  dicatur 

28  lureconfulttueteres  ^n  Ugem  ordinarent 

29  Laudatur  Gabriel Henriqu€  Salmanttcenjis frimarius^t  authoris 

FrAce^tor  • 

30  l\.ff,de lega.i.decUratur 

5 1    JEdtctum  quodlegatorum  quando  comfetat 

32  Verbum  per  omnia  in  l  i.ff.de lega. i.declaratur 

33  /.2.C. communta  de lega,decUratur 

AG I T  IC.  his  vcrhisjdc  natura  conditionis,  qua?  tacitc  in- 
eire  videtur  naturse  rei,  &c  haec  cfl:  cjuarta,&  vltiraa  huius 
l-prim  pars  cx  t|uatuoririquasdiuifi,vthiciliusca  qu^coniun- 
d:\m diccndA  crant,diuifim pcrciperctur.  Quam  tacitam con- 
ditioncm,tunc  incllb  dicunt  interprctcs,  quando  ncquc  vcrbis 
expre/Tis  expwmitur  ncquc  exipforum  roborc,&:  cfficacia  pcr- 
cipitur.ncque  conied:urari  potcft,ledrei  ipfi  Icgatac  coh(jTet,&: 
incft.vcluti  quando  lcgantur  frudtus  naibituri,vcl  partus  ancil- 
larum,aut  aliquid  ahudfimile.  quiain  hislegatisaieq;conditio 
cxprimitur,ncq;  cx  verbis  conicd:uratur,ncq;  aliquo  modo  co- 
ditio  prcrumitur,redexeolbIum,  quodipia  condit«o  tacitana- 
turx  rciincftjS:  ipfi  cohxrctj.interdumpura/^.ff.dc  Ycrb  ob. 
l.fidcbitorff.dccontrah.cmpt.tradit  Spinoinfpccu.teftamen. 
glo.i4-n.9.  circa  mcdium-  &  alia  cxempla  tradit  Andion.Go- 
mez.hb.i.variar.c.12.  dclcga-n.^5. 

Ex  Ibpradidis  infcrunt  hoc  loco  interprctes.lcgatu  quod  ex 
fuinaturatacita  conditj<;^nc  habct:  coditionalc  eflb  cofirmatq; 
hoc  diclu  ex  noflro  tcx.ibi  nifhet  iffa  condiifo  /;7/7/.Sccudo  cofir- 
matcx  co,qddicslcgati  coditionaHs  noccdit  antcimplcmctu 
coditionis,  d-I.ccdcrc  df€.  vt  fup-refoluim'.&:  docct  Viu.dccif 

N  i) 


ET  Demonstratio.  Cavsis  et  ModYs." 
i*finit  orta,vr  (iipra  dictum  cft. 

I*  Conuincitirr,  &:  tancicm  prxdida  refblutio ,  cx Tcxt.  in  §. 
optionis  inilit.dc  legat.  vbi  lcgito*  olim  rclido,  optionc  lcga- 
•tario  compctcntc ,  njniple  viuusoptaflct ,  ad  hxrcdcm  lcga- 
tum  non  pcrtincbat ,  quod  quidcm  tacitam  conditioncm  ha- 
bct,cx  cuius  Tcxt.contcxtura  clarc  pcrcipitur,  tacitam  condi- 
tioncm  illam,  non  (blum  natiuitatcm  ac^ionis  impcdiie ,  (cd 
&:  tranlinifrionchi ,  quod  hodie lccus  cft.  nam  cx dilpolicjone 
did:i  §.optionc  non  fa<5la  pcr  cum ,  cui  lcgacum  cfl  faclum^he- 
rcdi  lcgatarij  pcrtincbit.optionc  autcm  lcmcl  Facba^ncc  muta- 
ri,ncc  variari  pofle  pluribus  fiindamentis  confirmat  Anthon. 
.  Pichardus in  diB:o  §.optionis num.  i.infl:ir.dc  lega.       '  - 

.Q^atCjVthuiusdilHcultatis  vcritas  cluccfcat,  &:ipfiusin- 
trinfcea  naturapcrcipiatur  ;  maximopcrc  hic  adduccrc  dccre- 
ui,  diuilioncm  quandam  conditionumintrinfccarum  ,  quam 
tradit  Spinoinfpccu.tcftamcn.  gloflai^.nu.^.  circafincm.  &: 
eomulto  darius,Galganc.dc  conditio.  &;  dcmon/l.r.p.  cap.5. 
num.io.  quodharum  conditionum  qua:tacitc  naturse  rcico- 
ha'rcnt,aha  Cit  tacita  intnnlcca,  qux  ipfi  legato  incft ,  &  iam  a 
iurc  lubintclligitur  Hcct  non  cxprimatur.  vchiti  quando  lca;a- 
tum  quod  purcrchdumcfl: ,  iub  condirionc*admitticur,  quia 
fiib  cacira  contrariaccnlccurrchctum,vclcumpro  docclcga- 
.  tur ,  quia  tacicc  incfl:  condicio  fi  macrimonium  fcquacui-  1. 
quodpure  ^.If.quandodics  lega.ccdac.I.aliquando  107. in  finc 
infira  hoc  tir.qucmadmodum  ctiam  in  ftipuLuionc  dc  docc,ca- 
cita  incft:  conditio,rirequaturmatrimoniuni..  vtdocctMcn- 
^doladifpucatio.iuris  ciuilisde pac-hb.i.c.j.num.i.  qua  prir-^ 
ruppoHta  diuifioncjdico  quodin  his  &;{imilibuscaribus  coii  - 
dicjo  tacita  intrinfcca  cfl:,quoniam  cx  tcflamcnto ,  &:  c\  taci- 
ta  voluntaccdchindiproucniCj&:hoc  lcgamm  flicic  condicio- 
nalc  non  fblum  quoad  aclioncm ,  ^ed  quoad  trnnfiniilloncm. 
vt  c(l  Tcxt.in  dida  I.quod  purc  ff.  quando  dies  lcgar.ccdac»di- 
6lal.aliquandoff.hoc  ciculodifto  §.opcionis,  &:  laciusdicctur 
in  l.Ticio  ccntumg.  Titiogcncro  inrra  hoc  ciculo  Pcralta  ad 
l.fi  quisleruum8,§.li  quislcgaucricnum.T.ff  .dc  lcgat.i.  Can- 
cc.Iibro  5.varia.cap. 2.i.num.235.alia  auccm  cfl:  condicio  tacita 
cxtrinfcca,qua:nonproucnit,  ncquc  cx  dcfundi  volunratc, 
icd  exipfiusrcixiatura.  vcluti  cum  fruduslcgantur,  vclancii- 


^  - 
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ET  Demokstrationib.  Cavsis  etModis.  io^ 
J^mcn  dnationcm  accipcrc. 

Qux  qiiidcm  omnia fupra di<3:a,  non  folum  in Icgatis ,  vc-   1 5 
rumetiam  in  fideicommi/Tislocum  habcrc  exift:imo,cum  cx^- 
quata  iintcaper  omnia  cx  I.i.C.  communia  dc  lega.  nil  cnim 
in  contrarium  quidquam  obcft:,licet  cnimintcr  legata ,  fi- 
dcicommifta  varias  conftituant  diffcrcntias,(ccundum  ca  quc^ 
refcrt  Accur.ad  l.i.tf.dc  Icga.i  .&:  ibidem  Bologne.numcr.^.dc  . 
quibuslatiflimc  Dodorcs  in  dida  I.i.  difputant.  nulla  tamcn  ^ 
cft  ,  quxadconditionistacitxintrinlccx  ,vcl  cxtrinfccarna- 
turamincontrarium  difponat.  folum  cnim  rcftat,  vtcum  tot  ''. 
difFcrcnti.T  ab  intcrprctibus  tradanrur,dcclaretur,quarc  lurc- 
conliilti  in  di<^a  1. 1.  pcr  omnia  ca  cxarquata  attcft:cntur 
cft*c. 

Et  licct  ha^c  difficultas  grauis  fit,  anxiorcm  tamcn  mcum  a- 
nimum-rcddit  fcqucns  dubitatio.  fi  cnimius  Codicis,pofte- 
riuscftiurc  Digcftorumanotorio.vtnulla  tcrgiucrfationc  im- 
pugnari  pollit,  quare  iurc  Digcftorum  cx  dida  I.i.lcgata  pcro- 
mniafidcicommiftis cxaequ.ita,dicantur cftb.Quomodo  Iuft:i-  . 
nianus  Impcrator,m  l.i.C.communia  dclcg;).  &:  in  §.fcu  non 
vtqucinftit.  dclcga.  fe  attcftatur  efte  hwiusad(j*qu:.rionis au- 
chorcm  pra:cipuum,nouitcrarccx9qaata  profitcndo.  21 

Q^am  difncultatcm,'vt  componerct  Crotus,ad  did.im  1.2. 
C.communiadc  lcga.in  principiOj&rnum.i^.diccbatidcoIu-  ' 
ftinianumadacquationcm  Icgatorum,&:  fidcicommiftbrum  ii- 
bi  tribuiftc  non  quod  eius  fuiftet  author/cdquia  abaliis  ad^s- 
quationcmfad:amprius,poft:caipIcfua  authoritate  confirma-  ' 
./bat-  Quafi  ea  omnia  a  (c  fa.£ta ccnfcrcntur ,  quibi^  ipfe  fuam 
jntcrponcbat  authoritatcm  I.  i.vcrfi.omnia  C.dc  vcrcri  iurc  c- 
nucIcando,quam  intcrpretationcm  amplcditur  ad  dj6lam  I.i.  ^ 
fjLdc  Icgat  i-Iacobus  dc  Nigris  hanc  tradit  Couar.in  c.Rainu- 
nus§;io.num.3.  non  crubuit  Corrafli.hb.^.Mirccll.mc.cap.i^.  • 
fibi  tanquam  a  iuo  fontc  hanc  intcrprctationcm  cxhaufhitn, 
tribucrc. 

Hqc  autcm  inrerprctatio,non  toHit  difficultatcm.cum  ccr-  , 
tum  fit, non  cx fua  confirmatione  nouitbr  ab  co  cx.Tquata  Ic-  ^.^ 
gata  ,  &:  fidcicommilfa  atrcftctur  luftinianns.  cum  omnis  a- 
^us,  nonaconfirmationc ,  fed  .-i  crcationc  fiuc  conflicutioue 

primseua  origincm  traxifte  dicatur.  quicnimaltcriusfi^dum 

•  ... 
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104  Prtmam  D.  de  Conditiokib.' 

cxrcqiiiciir  ,  non  dicitur  dc  noiio  taccrc  cap.  liccri*s  39. 
rcfcrip. 

*  Anciionius  Anguftin-  cmincritiflimus  inccromncs  Hilpa- 
noSjTarraconcn.  Archicpifcopus ,  &:  eo  nonimc  Hilpaniarum 
Phmarius  Iib.^cmcndacionum  c.  vlc.dixic,  cx  Pandcdis  FIo- 
rcncinis  auchorcmeirc  Vl^iian.lib.^y.adedid-um,  cum  cciam 
attcllc^curdiflractasfuiirea  compii.icoribus  dirfcrcntias,  quas 
VIpianusinrcrlcgaca,&:  fidcicommilla  flacucracnc  nou^e  lu- 
lliniani  Conllicucioni  adiicrfarcncur.  ica  Bal.nn  §.2.  inftic.  dc 
lcgn.Barc.vcro  ind.l.i.  ff.dclcg^.i.num.i.  4.diccbac,didam 
lcgcm  primam.circ  ad  licccram  incclligcndam.vc  legaca  fidci- 
commilHs  cxajquancur  ,  non  camcn  fideicommiira  lcgatis.  &c 
quodhxcrcgula  nonica  gcncraliccr  incclligatur,lcd  cummo- 
dcraminc,pcr  viam  rcgulx  inccrcis  particularibus  ca^ibus  ,  ibi 
cxprcfsis.  Vndcluftinianus  cam  xquiparacioncm  gencralicer 
induxic :  &c  iic  a  fc  nouc  induclam  acccftari  pocujc.hanc  intcr- 
prcc.itioncm  amplcdicur,  Imolaaddidam  l.i.coIum.i.Alex,' 
nu.ii.Robcr.lib.i.rcntcnciarumc.  .'.3.  Alciac.  inl.pccunia:  vcr- 
bum,§.adioncs  n.i^.dc  vcrb.hgnif' 

Hxc  auccminccrprccatio,minimc  adapcari  fimilicer  prxdi- 
Ctx  inccrprccacioni  poccH-.  quia  luftiriianus  proculdubio  ,  &c 
Vlpian.lcgacafidcicomnii(siscx(jquaca  axtcftancur ,  dcfimili-^y 
tcr  c  conuerfb,fidcicommiil\lcgacis.Quodconfirmarj  poccfl 
cx  l.qui  fiibcondicionc  S.f.hoc  cdidum  vcdi.m  fideicommif"- 
Qsyibirjuh  vicfmle^atorumfit»gH»tur,^'<^^condiziO'm^.&c  in  i. 
iscui  fideicommiirum^i-  vbiglorta  vcrbolcgacum  ff.adlcgcm 
Falcid.iS»:  t,amcn  lufbm.inus  nouc,cx^H]uacioncni  faclam  fuifl 
fe  acccflatur. 

Ncquc  admirccndacil:  eoruminccrprccatio,  qiti  diccbanc, 
id  ca  mcdiaiurirprudcntia  fuiilc  con/licucum,  appcllnnccs  Li- 
rifconlulrorumrefponfa,mcdiam  iurilprudcnciain.  §.  c<jccrum 
vcrfi.  mcdiaauccmiurifprudcntia  Inftit.  dclcgi.  agnaco.  fiic- 
ccfiio.quaipoftlcgcs  duodccimcabularuminitium  habuican- 
tcPrincipumconibturioncs.vc  rcfcrc  Pichardo  dido  ^.ccrcc- 
rum  num.  9. vcrli.  «yf^At  f /;/>/;  ifmffn-udentia&L  colligirurcx 
iunclal.-.verfi.^jji^/.v/V/r^^lf.dc  pccitio.hcrcdi.quialurifconfuico- 
rHinrcfi>onfa  non  potcrancquidquam  invim  Icgiscon/tituc- 
rc,5c  ordiiMrc.  iblumciiim  idPriiicipibus  craj:  pcrmiirum 

'  "  ' '  fina. 


•4na.  vcrf./^^ww.C.dc^lcgibus.  ad  (]u2efica  cnim  folum,Tefpon- 
^bant  intcrrogati.§,rcfponra'prudentum  Inftitdc  iurcnatu- 

ra.gcnti.&ciui.dcfcndicCagnkusaddi£bml.i.Tiiim,iy^.Fer-  . 
rctus^n.^,         •        .  .  .  •  ^  •r 

His  camen  omnibus  interpretationibusaddictaml.i.reie- 
Ais,  proculdubio  cft  admictcnda ,  quam  adduxit cmincntifli- 
TOUS  ille,  ac  (ubtililTimus  Dodor  Gabricl  Hcnriqucs,  olim 
(quo  tcmporc  iurifprudcntiac  cgo  opcram  dabam)  Salmanacx  ' 
luris  ciuilis  Primarius,nunc  in  fuprcmo  Caftellx  Scnator  am- 
pli/fimus.  (a  quo  cumcdoccrcrmulra  fubtilia,  accepi  &:intcr 
alia  )  adTitandam  dubitationcm  propofitam ,  &:  vt  luftiniani 
authoritas  infuoftatu  illarfk rcmancrct^didam  I.i.ff.dc  lcgat. 
i.vbi  legAtAferomniAexAquAU  fdeicommiJftslcgiXMt,  cflc  intclli- 
gcndam,  iuxta  illius  infcriptionem,  a  loco  vbi  ipfius  Icgis  con- 
tcxtura  dcfumpta  fuit.infcriptio  autcm  loci  a  quo  dcprompta 
fuit,talis  c^.rlpianM.j.ad edi^um  in  quo  lib. Vlpianus  crada-  - 
batdeintcrpretationeintcrdidi  quod legatorum  feuquorumle- 
gaiorMm,vtconiiat  cx  indicc  capicis.&  cx  I.1.&:  cotocit.ff.quo- 
rum  lcgacorum.  cumigiturillud  inccrdiccumficpropoficuma 
VvxtovCyquorumlegatorum  nominenonex  vokmtateheredls  occu^ 
pajliid hsredireftituas.  cx  fua  propria  auclioricacc,  quod  faccrc, 
ci  non pcrmicccbatur a  iUfC,  fcd  a  manu licrcdis  dcbebat illud  jj 
accipcrc.I.i.inprinc.&:in  §.i.dicco  cic.  &: nocac Scbaftia.  Brant 
in  cxpoficione  ciculorum ,  6\Qio  cicuJo  ff!  quorum  lcgacorum 
non  vidcbatur  pofle  proccdcrc  intcrdi£tum,indc  Vlpian.  iu- 
fta,  &:dcbitainterprctationc,adfideicommifla  cxtcndit  di-  « 
Aiun  intcrdit5hini.quam  intcrprctationcm,  licct  poft  ha:c  cJa-* 
borata  inucncrim,pcncs  Anthon.Pichardo  in  g.fcd  non  vfquc 
nu.^.inft.de  Icgn.  fcio  tamen  illam a  dido  Hcnriqucs  acccpif- 
fe ,  multis  cnim  faltim  /cx  annis  antcquam  ditflus  Pichardo  di- 
dacommcntaria  ad  Inftitucioncs  Impcrialcs  cdcrcc  ,  a  dido  ^ 
Hcnriqucs  publicc  didam  inccrprccacionemaudiui.  nouicer 
ab  eo  pra:didum  imcllcdum  excogicacum. 

Ncquevcrbaillaperomnia,  longius  dcbcnc  di£lam  inccr-  ji 
prctacionemcraherc,  ncquc  cxcenderc.  quia  hcec  gcncralc 
vcrbumflc,  camcn  fecundum  fubicdam  maccriam  debec  rc- 
ftringi,  &  limicari,  alias  cnim  ccrciflimum  cft,  lurcconfulcum, 
non  (blum  per  omiiia  cxxquaca  Jcgata  fidcicommiflis  atcc- 
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ftancur/ed  pcr  omnia  &  in  onmibus.qucmadmodiimin  1.  z.§. 
furiorumff.deiurcCodicillorum  ,  vbi  cumfuriofus  omnino 
tanquam  abfcns  rcputctur ,  quia  ad  nuUa  animus  cius  ada- 
ptari  valct  ,  pcr  omnia  ,  &:  in  omnibus  aWcntis,  loco  ha- 
Dctur. 

3)  Ex  quibus  apparct ,  nouitcr  quo  ad  omnia  in  dida  J.z.C. 
communia  de  lega.legata,&:  fidcicommifra  cxxquata  cfTe.  Cic 
proculdubio  fUpradida  de  legatis,  ad  fideicommi/Ta ,  &:  ad  i- 
pforum  rcftitutionem,cenicbunturconftituta.  vndercmanct 
.  iam  elira  dubitatio,  lupranu.2o.&2i.propofita,quarcdixcrit 
Vlpianus,cxacquatac(Icper  omnialegata  fidcicommiftis,  cxi- 
fte^tibus  diueriis  differenciis  intcr  ea. 


AD  LEGEM  SECVNDAM 

%^mf  D  H  o  C  T  I  T  V  L  O. 

'     Con(lltionum,qu2dam  fumtqa^quandociinquc 
^:^^  implcri  pofluncctiim  viuo  tcftatore:  vt  puta  fi  na- 
,  .'^;. . '    uis  cx  Afia  vcpcric  Nam  quandocunquc  venerit 
nauisrconditioni  parituni  videtur.  Quacdam  quae 
-  s  :    non  nifi  poft  moricm  teftatoris,  fi  dcccm  dcdcrir. 
'    fi  capitoliUmafcendcrit,nam  vt  paruifTc^quis  corf- 
ditioni  vidcatur,etiamfcirc  dcbct>hanc  conditio- 
ncmiqccrtam.namfifaigfc^tj,^nonvideturob- 

tcmpcraflc  voluntati./ ^  jf^^r^V- 

z,  I)iuiJioprdchuaco»MtjfinumffiMtur^:^^j^^^^^^^ 
5  CortditiocsjuAlis  quddicdtur     .^«.^f^^^ij^:  - 
4  ConditioPOteJidtiudijMdftt  i^^^^^j 
^  S  ri$Hl$t^ff/tqms  emipcaufiteJ^amffd^MeclarAtuf 


*      ^  ET  DEMOJiiTXAtfS^flCAVSIf  ET  MODIS.  td^' 
^  Injlim/is fuh  conditionefoteftAtiudy  an  teneatur  ex  ediBo ff-fi 
qnis  omijfa  caufa  teftamenti  .     '..  -  w.? 

7  Conditiopotefiat/ua,an  haheatur  propura 

8  Conditto  foteflattHH  ^an fit  vera  conditio 

9  Refudiarequts^^  quandofofftthereditatem 

10  Condttio  qu  xUbet ,  ^ia?      4/  implen  in fpectfica forma ,  4«/^  4- 

r  I  Sutis  heresfiub  qua  conditione  fofftt  hcres  inftitui 

11  Filiffsqui  fitfit/ts  heres  ,  fub  qua  conditione  pojftt  heres  in- 

fiitui 

13  Sui  heredes  qui  fint ,  ^  quid  requtratur  ,  vt  nepos  fit  futts 

heres 

1 4  Matrimonium  quomodo  contrahatur per  cohabitationem 

15  Matrimonium  an  dr  quomodoprdfumatura  iureciuiU 

1 6  Matrtmontum  de  ture  Canonico  quomodoy& quando prafima- 

tur ex  cohabitattone^^  quid requtratur 

17  LegitimosfiUos  effe^an  probetur  ex  cohabitatione paterna 

1 8  Spurttis  quts  non pr^  fumitur^ifiiprobetur 

19  Matrimomum  quaUter  contrahatur  per  coempttonem  ^etqtti- 

bu6  foUmnitatiht46  oUm fiebat 
MuUer  per  matrimonium  quod fiebat per  coemptionem,  tran- 
fibat  inpotefiatem  ipfittsmariti 
XI  MuUer  quomodo  dtcatur  fiuus  heres  mariti ,  noua  decla- 
ratio 

11    Pura difpofitio an,et  qutbus  cafibus  aquiparetur.dijpofitiiinifia' 

ifdfiub  condttione  poteflatiua. 
15  Inftitutofitb  conditione  poteftatiua  ,  temptts  ad adimplcndam 

conditionemafftgnatur  a  Vratore 
1 4  Conditto  poteftatttta  dicitur ,  non  foUtm  qtt£  pendet  ex  voUtn- 

tateyverum  etiam fi faiium  contineat 
.15    Conditio  poteftatiua  cognoficitur  ex  eOx  qutfdfrequentius  acci-- 

derefiolet»etpoteft 
z6  Cottditio poteftatiua  vt  cognofiatur ,  qutt  fit  iatt  certa  reguU 

confiittti  pojfit  ,^ 

17  ConditiopotefiatiuafacilU^tmtxtainquodiJferant 

18  /.  fiuus  quoque/n  principio ,  et  in  i^puto  ff.de  heredt^inHituen. 

declaratur  ^  .       :  'V  v  v  ' 

•  i^  fiUus  qui fttfiutu  hercs^tn  fofpt  infiitHifiub  conditiom  mixta 
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30  ConMthdijjiciUs  imfHyJpbiUs  iudicAtMT 

31  Conditio  mtxtA  quA  fit  .  .  -  . 
31  Conditio  caufalis  deficiem  ,  iUi  imfediat  tranfmifsionem  fe- 

li6li 

■  35  Conditionescaufaks,et  foteFtatiud  tjHanda fintimflends 
3  4  Conditio  fotefiAtiua  jin  fofsit  adimfieri  'viuo  tefiatort 
35  U[uA fuh conditionet%,quotiens de  condi, inHi, declar^tur etnu. 

3^.^/38;  •  ■  '^v, 

37  Condttio  imfofiihilis^uA  temfm  tefiamenti  erat  foffihilis^  an 
vitiet  inHitutionem  %  vel  teUameutarum  dtfpofiti^ 
nem 

3  S  Conditiones  reiterahiles  quando fint  adimflend^y  quid (i fmt 
imiterabfles. 

39  Conditiones  fotefUtind ^unrsfofi  m»rtemhertdif^fmt  adim- 

flendA  .  .  ' 

40  Voluntates  tefiantiumquom^d^fim  AdifmfkniM 

41  Cafuales  conditionos ,  quarefi^€ia$qHcetmque4emfore4dim' 
■    '   fleri    ":     '••^^-    '        *  •.,t^"[^> : .  ■•^ 

4^,  Conditionesfoiefiifiudreiterahikfy  quomodo fini  adimfkndd 

£  ti-n.^o.  •..•#-.Y/ .  • 

'43>  ConditionesfotefiatiuA^ntraqHddtentfmftntadmftendA 

44  J\f<7M/»  conditionihm  a^fkndis  y  frtfrie  nmcontrar- 

hitur 

45  Conditiovhifitadimflendayan  indomoheredisyonvero  lega- 

4^  remfMoadimflenddconditiontsnfin^urritignoranH 

47  Temfti^adfritfentandum^oncurritfatronoign&ranti 

48  Conditiones  fotefidtinsreUtx  ad  tertium  r  nontdffauatumr 

non  dicuntur  foteftaima 
4fC)    Condittones  fotesUtiux  relata  ai  tMium  y  trott-^d graua- 
tum  jonhaheantur fro  imfktk  fifer cafum  non  imflean- 

tur  .^^*  •'*•■*;•'.■  ■..••• 

50  Conditio  fotefiattua  ,  an  haUiit^irfroim^leUrfimra  interne^ 

nertt  exfarte^auati 
fr  roluntas,drfcienttaand£turinmoriente 

52  CondtttodanditAnfeffttferaliumadimfleri 

53  Lfina.fdecondttio.infii.decUraturetn.s^. 

«  Sui  fcr  aUumfacit^rfi  iffmnfacere  vtdctur  . 
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ET  Demgnsthationxs,  CAtSIfi  tt  lA^Dti^  fb^ 
5^  CondttiofotefiAtius^,  quMndo  nonfofsitfet  ABum  adfmfleri, 

quomodo  habeatur 
^7  Conditio dandi^anjit potejlatim4^n.^%.^f,€o.ti' .  • 
58  Conditi^  dandhanfojjit  affoni  inHitutiorfiJHif    •  •:  ,  ' 
j^.  Dudvoluntatesreefuiruntur  in  conditionedartdr^y^  ''^^' 

60  Conditio  fotefiatiua  deficiens  fer  cafum  ,  an  imfediat  lega- 
.    tum  .  .  ^ 

61  Conditfo  foteJ}atiua  folum  obligatgrauatum ,  faciendi  quodin 

feefi'/vtimfleatur^'  "  •  "  i  ^*' 

6h  Condttto  nnKta  fer  cafum  deficiens  ,  a»  hahcatur  fro  im- 
pleta 

^3  Lfuui quoque  ^.ff.de  herediJnfii^eclaratur  ■ 
^4  Be  quibm  conditfonibus  h  u  fecunda  lex  loquatur 
65 .  Conditiones  omnes  quomodo  requirant  adimflementum 
66  Conditionls  adtmflementumiad  heredesan  fojftt  tranfmitti 
6y  Heresgrauati ,  an,  et  quomodo  teneatttr ,  condttionem  adim- 

68    Conditiories omnes  fottfiatiuA^anJfntadimflendiLfoH  mor- 

temtesiatoris  ,    1*    .  j- 

6<ji  Animtts  etvoluntas  nondantur  infuriofb 

70  Conditiones  cafuales  quandofintadimflendjt  *  \ 

71  Condttto  cafualis  fer  cafum  deficiens ,  imfedit  dijfofitionem 

fuumeffeiiumfortiri 
7 1  Conditio  mixta  deficiens fer  cafam^an  imfediat  legatum 
73 '  Condttio  mixta  tn  quatuor  cajihus  qui  hic  enumerantury  habc-^ 

turfroimfletajifercajitmdeficiat 
7  4  Condttio  mtxta  quando  fit  imflenda 
75 '  Titulttsjf. de  regula  Catoniana  declaratur 
7  ^  ^ittod meum  cH^amfltus  meum  eficf  non fotcfi   ^    .  •   - .  .■ 

77  Condfttonuhendtanfitmixttt 

78  Lcgatum  rclUium  fro  mtiritandis  fucilis  y  Mndcbcstur  nw^ 

79  Conditioncs  fottHathtd  rettirMkSt  quttndo  dehe^nt  rcitc- 

fdri  .  •  . 

Conditio  mixta^an  a  iurcaliquo  ittju  hahcaturfroimflctt^. 
%i  Conditionis  mixt£imflementum,anrctrotrahatur 
Sl  Itquit fuh  conditionc  S.  § -quetfcs ffJc  condi*  infiitutic* dcclartk- 
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8}   Libertas  iUtafiruOymonfoteftpereumrccufari        -  . 
84  Condttto  manumittendi^ quare pojftt  quandocun^^  adimfleri 
%  5   Conditio  irreiterabilisyquocun^  tempore  impleripoteH. 
8  6  Voluntas  tefiatorU  infiicitur^  in  conditionibtu  reiterabiUbm 
8  7  Potefiatiu£  conditiones per  cafum  deficientest  an  hxbeantur pro 
imfletis 

8  8  Condttio  manumittcndiy  quando  habeatur pro  imfUta 

89  Conditio  quo  xnimo  cenfeatur adimfleta 

90  Corkectura  adcognofcendum  animum  adimplentis  conditionis, 

exfactodefumitur 

9 1  Conditio  quando  cenfeatur  adimpletayVt  furificetur  conditio 

9 1  Conditio  quando  exifiat  in  exprefftone  volttntatis ,  aut  in  facto 
extrinfeco 

93   Conditio  in  dubio  cenfititradimpleta  ex  caufa prdcedenti,  ex 
qttalegatumfuitreltctum 

**^=^^5Sj^  E  conditionumlcgirimoadimplcmentoagirlC. 

Vlpi.vt  lcgata  fub  eis  rclida  debcanturpro  qua- 
rum  perfefta  natur^  &mdagatione  fciedum  cft: 
gjgs  Pra;cipuam  &:magnam  coditionum  diuifionem 
cam  efre,  qua  conditiones  ,in  cafualesi  mixtas  1 6c 
poteftatiuas diuidutur-vt  in Lvni.  §.  iin  auccm  aliquidrub  coa^ 
ditione  C.dc  cad.toll.quamreqq-Bar.  hicSoci.&caEteri  Bar- 
bera  &alij  inl.iipater  C^deinft.&fubft.  Ant-  Gom.i.  to-var. 
c»fi.de  lega.n.tfiopino  in  fpecu.deteftagl.i^.n.^.Coftalib.i. 
Sclcda.c.4.  Sarmien.lib.  z-  Selcd.c.  i-n.io.  Cuia.lib.i^.obferu. 
c.i.Molin.Thcol.dciufti.&iuretrad.i.dirp.io^. 

Caliialem  conditionem.concordant  communiter,eam  c/Ic, 
quac  cx  cafu  &  fortuna  pcnder.  vcluti  (i  nauis  ex  Afia  vcacrit,L 
i.§Si  ftib  conditione  ft.de  bono  .pofleft.rccun.cabjms^a  Lfuus 
quoque^.ft.dehcred.inft. 

Potcftatiuam  vero  eam  appcUant  efte ,  qu^ie  arbitrio ,  &:  po- 
teftate  honorati,in  cuiusperfbnaponirur  pendct,vt  docet  Sar- 
mlcn.li.  2.  Scledc.i.n.io.  vcluti  u  Scichu  manumi(crir,capito- 
lium  afcciidcnr,&:  rmiilcf.qiKVCondirio  hcctcxarbitrio,&:po- 
teftarc  liononui  in  ciiius  pcrfbna  ponicurpendcr ,  vclutift  Sti- 
chum  manumi(cric,fi  c.ipicolium  afccdcnt,*?^  iiinilcs,  vera  ta- 
mcn  corAliLio  cft,cumfutun"j  cucnrum  habcar  cxquo pendeat 

difpofit!» 
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difpofitio.lis  qui  hercs  ij.ff.de  adquir.hered.l.verbahxx  u.fF. 
dccondit.inft.Gomcz.d.loco  n.^o. 

Scd  contra  hanc  rcfblutioncm  obftat  tcx.in  I.i.g.pjcrmittcrc  5 

fF.fiquisomiira  caulateftamenti,vbicum  cJicto  Pra[rtoris,cal- 
hditati  corum  qui  ahas  ab  intcftato  fuccclfuri  crant,  vt  lcgata 
&  difpofitioncs  tcftamentarix  fuftincrcntur  ,  fuiiret  proui-  , 
flim :  difponcndo,  &:  ordinando,,§^^?^ UgAtar^^in  heredcm  actio-  ^ 
nem  haherent ,  ait  text.  qucd ft  quis  fub  condtttone  heres  injlttuttu^^  - 
tuit  farere  condttiont ,  nec  farutty  cum  condttio  talis fit^  vt  in  arbitrio  " 
ftt  heredis  tnjlttutTy  detnde  ab  tnteflato pofpdeat  hereditatcm ,  dcbebit    ' .  " 
edtcto teneri.quia. huiufmodi  conditio  pro  pura  dcbct  habcri in-  7 
quitlC.quibus  vcrbis  fatis  claredocctlC.conditioncm  potc-   - . 
flatiuam,  pro  pura  habcndam  cfle.  qux  decilio  lupra  dida:  rc-  •/ 
lolutioni  manifefte  obfl:at. 

Quam  difficultatem  Accur-in  dida  1- 1.  vcrbo  habcri  docet,  ^ 
vna  cum  Balduin-dc  conditio-c^.  quam  dicit  communcm  la- 
fo.in  l.isqui  hercs  n.ic.ff.dcadqui.hcredi.diccndo,prardi6lam  • 
conditioncmpoteflatiuam,quoadomneseiusarticulos,vcram 
conditioncm  cfre.  quo  vero  ad  Edi^bum  fi  quis  omifla  caufa  ^ 
tcftamcnti,pro  pura  habcri.  quafi  fcnfiis  fir.  quod  fi  fub  condi- 
tioncpoteftatiuainftitutuSjomiflacaufa  tcflamcnti ,  abintc-  . 
flatofucccdere  vclit,  pcrinde  ex  d.  tituU  difpoiitionc  tcncbi- 
tur ,  atquc  fl  purc  fuiflct hercs  inflitutus.  quod  confirmat  Ac- 
cur.cx  dida  l.is  qui  hcres  vbi  atteflans  IC.eum  poflc  hcredita- 
tcmrepudiare>quieam  adquircrepotcrat.  Dcclarans  hoc  di- 
£^um,  ait ,  inteliigcndum  cflc,  fi  in  eo  fl:aru  cflct  hcrcditas,  quo  ' 
,  adiri  p ofl^i  t^Si  entm  heres  insiitutu^ fub  condtttoncyante  eiu^s  adtmpU-  ' 
mentum  recufauertt  adire^vel exprejp  repudiauerit^ml agere  att,  ']ualis  • 
e^ualis conditio fit.etiam in arbttrium  colIata-Ex  quibus infcrtur,iam  •  ' 
ibi  conditioncm  potcflatiuam  non  haberipro  pura  ,  cum  ca 
pendcnte  antceiusadimplemcntum,  hcrcditasnccadiri,  ncc 
repudiari  poflit  Scmper  enim  prarccdcrc  debet,vt  fiipra  in  ru  -  K 
brica,de  conditionc  didum  fuit.  Quinimo,  qusehbct  conditio 
dcbct  adimplcri  in  fpccifica  forma ,  antc  cxfccutioncm  a-  :- 
^lus,  fecundum  Crauett.  confil.^^.numcroprimo^confirmat 
ctiam  Accur  prsedida  ahis  iuribus  allcgatis  pcr  cum.ibi  verb»  .  . 
haberidebet. 

Hanc  autem  Acc-intcrprctadoncm,in  co  peccarc  cxiflimar. 
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co  qiiodnimisrcllndiueloc^uatur,  dum  praErupponic ,  folum 
quo  ad  cdidum  fi  quis  oinifla  cauraxcftamcnti ,  pro  pura  ha- 
bcrijiint  cnim  aliaiura,  in  quibusidcmobferuatur  vtconftac 
in  inftitutioncfilij»qui  non  potcrat  lieresinftitui,fub  conditio- 
ne  nili  in  potcftatc  cius  cftct,vt  in  I  iuus  qu0quc  4.fF.dc  ha:red. 
inftir.vbi  fuj44  qHoqt^ehereSyfttbconMnoneheres  inftitutpoterat^exci' 
piendui  t(tmcn  ejl filius^uiA  non  fuh  omni  conditionewftitui  fotefty  et 
quidcm fuh  ed  condnione%qu£  in  etu6  f>oteftateeftypoteft.  Dc  hoc  cnim 
^  attcftatur  IC.  Intcr  omncs  conftat.  Purc  igitur  hercs  filius 
ccnfctur  inftitutus,  (i  liib  conditionc  qua:  in  cius  poteftatc  cft, 
hcrcsinftituatur. 

Sed  magna  milii  fc  ofFcrt  difticultas,ex  d-I.fuus  quoque,iun^ 
&:A^lo'\cvbofiusquoque  §  fui  autem  inft-  dehcrcdum  quali-^ 
'  diftcrcn.quam obitcr  hic  attingcre<lccrcui,^  cxpJicarc.  quia 
alibi  ita  exphcatam  non  inucnicsiapics  Jc<a:or.  £am  cnim/nul- 
tisprccibusintcrpofitis  ,  dumaiiquaftudiofe  tradarcm ,  cum 
Doaiflimo  Dociorc  Rcmigio  Bandres.luris  Pontificij  Prima- 
rio,antiquiftima:  OiccnCis  vniuerfitatis,ab  eodemmihi  propo- 
fita  difticultatci  furnmifi^uc  diligcntiis  in  vcra  intcrprctatione 
inueftigandaadhibitispermc,  nullibiquc  congruo  intclicdu 
adinucnicncc,itcriiatq;itcrum  amemolcftato  accepi-  Fateor 
cnimverum,  ncc  mihi  tribuere  voio  quod  aliemimcft,nequc 
cum  aliorum  laborcvane foris  gloriari.  vbi  fblumfilij,primum 
gradum  in  fucccftionc  occupantcs ,  & ncpotcs ,  ii  a  patre  non 
pracccdantur ,  fui  hcredcs  fmt-  (Cum  prsecipuum rcquifitum 
in  fuitate  ftt,quod  a  neminc  prarccdantur,  vt  docct  luftinia-  in 
d'  §-fui  ibi  fedvt  neposy  nepttfve fui  heredesftnt  nmftjficit  eum^ 
eamuei»  poteftxte  Auimortis  temporefuijfe  ^jedopt^  ejlyVt  pateretm 
uiuo  patrefuoydefterit fuus  hfresejje,  cxplicat  Pichardo  ad  d-  §.iiii 
n.i.&:  i4-de  hercdum  quali.  &  diftcrcn. )  quarc  Vlpian  in  fra- 
gmcntis  tit-  13.verfi.fui  hercdcs  doccat,vxorcm  /uum  hercdcm 
circncqi  alurcconfultis,ncqucabintcrprctibus,nulloalio  in 
loco  intcr  fuos  hcrcdcs  numcrata  repcritur. 

Pro  huius  vera  difficultatis  ratione,&:  ipfius  gcnuina  intclli- 
gcntia,aducrto,Matrimonia  triplicitcr  olim  apud  antiquoscc- 
lcbrari>accontraIii- Dc  duobusatteftatur  Tiraqucl-in  I.4  glo* 
j.p.^.n.^.adlcgcsconnubiales.  Primomodo  pcr  cohabitatio- 
min,nam  quando  fpon{iis,&:  fponfafimul  publicc  cohabicant, 

.  ^->-.  vc 
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5^i4naritus&:vxor,*dicebaturmatrimoniumpcr  cohabitatio- 
ncm.  qiiod  lureconfuki  facilitcr  pixfumcbantinter  parcs,non 
intcr  diflimiles  &  inarquales  l.lmpcrialis  §imo  C.dc  nuptiis.cx 
cuius  tcy.dccifioncglonotabilisinc.alitcr  ^o.q.^.dicebatjin- 
tcr  imparcsnonpra!(umi  matrimonium,nifiintcrucnircnt  do- 
talia  inftrumcnta.tradit  Tiraqucl  ad  l.connubia.I.^-glo.i.par- 
te.5.num.3i.  Quod  iurc  ciuili  proccdcrcattcftatur  Moticnco 
•libroquinto  nousc  rccopilatio-  in  rubrica  tituli  l  dc  matrimo- 
nioglof.i.numcro  iz.quiadc  iurc  Canonico  talis  cohabitatio 
prarliimitur  fomicaria  cap.1.50.  quxft-5.glofl.Abb.&:  Imolain 
capitulo  illud  dcprarfumpt.  Abbas  in  capitulo  conliiltationi 
dclpon.Couarr.  in  Epitomdciponf?.  fccund.part.cap.i.num. 
^.rrffi  talis  habitatio  forct  velutiper  dccennium,  quiacxpu- 
blica  cohabitatione  per  dccQnnium.praefumiturctiamdeiu- 
rc  Pontificio  non  folum  quoad  ipfbs  fic  habitantcs ,  vcrum  ct- 
iam  cis  mortuis, quoadcorum  filios Hofticn.  Ancho.  &c  Pa- 
Tibrmit-  in  cap.  lator  qui  filij  fint  Icgitimi  Ccpola  confiliorum  '7 
ciuihumconfil.5.  numeroid.  quia  fimihtcr  cxcohabitationc 
patcrnafili)  Icgitimi  probantur.glofT  indido  cap.Iator.  Abb. 
-&  Fcchn.  in  cap.  pcr  tuas  ad  fincm  dc  probat.  Dccius  in  capit. 
tcclefia  num.39.dc  confbt.Mafcardus  dc  probatio  conclufio. 
798.  num.  I.  Hanc  communitcr  attcftatur  Couarr.  dc  fponfa. 
i.par.c.^.num.^.quod  limirat  Moticnco  di£to  loco  num.23.  in 
in  fine,non  procedere  fi  vir  eam  non  tradct  vtVxorcm :  vt  ibi 
late  per  eum  vidcripotcft.Ex  quibus  fit,  quod  probata  filiatio- 
nc  legitimus  fihus  iudicatur  ,  .quia  non  pra-fumitiu  quisfpu- 
Tius,nifi  a  contrano,qui  id  allcgat  probct^ccundumMafcar.dc 
probat.conclu.799. 

Ahter,&:  fccundomatrimonium  ficbat,  pcrcocmptioncm, 
quod  ccrtis  folcmnitatibus  apud  Prifcos  cclcbratur,vt  cx  mul-  . 
ds  tradit  idcm  Tiraqucl  ad  didas  leges  connubia.  I.^.glo-i.^. 
partc  ♦  num.  5.  vbi  merito  fpcciem  vcnditionis  matrimonium 
appellarunt- 

Tcrtio  modo,  ^iatrimonium  contrahi  diccbatur  pcrFar- 
ram.qua  autcm folcmnitate  fierct,  huc  vfquc  non  inucni.  C^i- 
busmatrimonij  contrahendi  formis  pr0|iofitis,  attcftabantur  10 
pcr  matrimonium  quod  ficbat  pcr  coemptioncm  ,  reahtcr ,  &: 
dc  faclo  muhcrcm  quo  ad  ius  plcnum ,  Sc  dominium^  tranflrc 
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in  mariti  poteftatem  &c  hoc  cafu  lua  rcs  efficicbatur.  Quibus 
prarfuppofitisdicitur,  quod  dum  mulicr  a  marito  emebatur, 
cumrespropriaeflficerctur  ex  emptione,cocalu  (uushercser- 
fct  dc  eomodo  proccdatdidlum  Vlpianifragmentum,dumdi- 
cebat,  mulierem  fuum  hcrcdem  efle-  Quod  cum  rariiTimcc- 
ucnirct,quod  talcmatrimoniumfieret  ,nil  mirum  ii  lurccon- 
fulti  &c  Impcratores  loquentes  de  fuis  heredibus,  inter  eos  n\u- 
liercmnon  cnumcrauerint,  cumfemper  iura  ad  frcqucntiora 
adaptcntur.I.nam  ad  cp.^.dc  Icgibus. 

Vlteriusadprxdidafacitelegans  ratio ,  quam  tradit  Cofta 
lib.  z.felcda.  ci.vbi  plures  alios  congeflit  cafus ,  in  quibus  pura 
difpo/itio  xquiparatur  conditioni  poteftatiuse.  cftquc  ha:c  vna 
cx  ilhs  per  cum  tcaditis.ncmpc.quod  fi  quis  pure  vcl  fub  condi- 
rioncpoteftatiua  inrt:ituatur,potcritadinftantiam  crcditorum 
tempus  a/Tignari  a  Prartore,  intraquodconditionipareat.  J,  fi 
quisita  in/lituatur  z^.^.i.dc  hered.infti.vbi  li  hcrcsfubcondi- 
tione  potc/latiua ,  fcu  facili  inftituatur ,  cui  facile  parere  pof- 
fit,  veluti,  feruum  manumittat  >  &c  illum  non  manumittat, 
Pratoris  ejje  partes ,  "ut  imttetur  edi^ium  Ji/um ,  illud  quod  prdfinit 
tempusvt  Adeaturhereditas  inquit  luri/con/ult-  J-  fi  feruus  ff!  de 
bonis  autho.iudi.  pofTidcn.  I.prima,ff.dc  cura.bonisdan-  quod 
non  facict  Prxtor ,  fi  ipfc  fiib  alia  conditione  fuiifct  infli- 
tutus. 

Notandum  tamcn  cfljCirca ca  quxfupra  diximus  jpotcfla- 
tiuam  condirioncm  cllc ,  qux  cx  arbitrio  &:  poteflatc  honorati 
pcndct,intclligcndum  cilc^non  quod  totalitcr  &  omnino pcn- 
dcnr,tantum  cx  cius  cxprcfla  voluntate ;  vcluti  hxc fi  voluerit^ 
vcrum  ctiam  fi  fidum  conrincatcxpediendum,  arbitrium  ho- 
norati  >  vcluti ,  fiStichum  manumiferit,  fi  capitohum  afccn- 
dcrir. 

Ad  cognofccndum  aurcm ,  an  conditio  fit  in  potcftatc  ho- 
norati,  vcl  non,  attcndcndum  cflquodfrcqucntiusaccidit. 
nonqnimexco  qiiodcafii  poilit  conditio  dcfincrc  cflc' in  po- 
tcflate  honorati ,  dcfinat  cflb  potcflatiua  conditio.  vt  docct 
gIofl'.in  d.I.flius  quoquc  ^ .  §.puto,  vcrbo  adgenerakrn  definitio- 
Ticm  quamfcquuncur  Bar.  &:Imo.  ibi  vcluti  hxc  conditio,  fi 
capitoliurn  ^f  enderit  non  dcfinateirc  potcflariua,  co  quod  cor- 
rucrcpofFit  capitolium,  qucmadniodum  &:  illa,  quam  pro 
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';iT  DfiMONSTHAT.  Cavsis  et  ModiJ*  tt( 
excmplo  tradit  Accur-d.§.  putOtV crbo ge7iera/fm  definttionem  in  ' 
ca  conditione,y7 a fihoUsexterit ^Mcct  acciderc  poflit.quod  cx  eo 
quod  (chola:  minentur  ruinam,cxire  non  poflit :  cum  frcquen- 
tius  exire  po/fit.  . 

His  tamen  didis  >  ncmpc  quod  condicio  potcflatiua  illa  di-  . 
catur.qua:  cx  arbitrio  &:  potcftate  honoratipendet ,  quatcnus 
cx  hoc  ccrta  regula  vidcatur  conftituta,ad  cognofccndam  po- 
teftatiuam  conditioncmobftat  tcx  inl  flius  quoquc  4.  §.puto,  . 
ft-dc  heredi.inn:. vbi  ad  cognofccndum,  an  potcftatiua  fit  con- 
ditio  ,  ccrcam  rcgulam  aflignari  nonponc  ait  IC.  fa6ti  cnim 
conditio  dicitur.  quia  etiamfifacilis  fit,  quandoquc  rcfpc(5tu  ^ 
eius  qui eam adimplcrc  tcnetur ,  pofTctefle  diflicilis,  vtin  eo- 
dcm  text.  apparet :  cxcxemploibi  appofito.  quam  rationem 
amplcditur  Paul.dc  Caftr.hic  nu.i.  &:inhac  opinioncpluri- 
busleuibus  fundamcnris  cxiftebat  Sarmicn.  lib.i.Yclcda.c.i. 
num.14.vbi  vt prsedidtorum  qux  ab  ipfo  cnarrabantur  in  d.ca. 
2.  facihus  veritas  pcrciperetur,conftitucbat ,  prardidlam  rcgu- 
\m\  eflc  vcram.ncmpe  ad  cognofccndum  potcftatiuam  condi- 
tionem ,  cerram  regulam  aflignari  nonpoflc ,  quod  falfum  ap- 
parcbit  cxinfra  diccndis.  ^  ••• 

Pro  cuius  diflicultatis  rcfblutionc  animaduertcndum  cft, 
textum  in  d.  §.  puto,  coniungendum  efle  cum  principio  d.l. 
fausquoque  4.  vbi  IC.  dicebatnullumefletcftamcntum  pa- 
ccrnum,in  quo  filius  qui  inpoteftatccxiftcbat.non  rcpcricba- 
tiir  inftitutus  fiib  conditione,qua:  non  fitin  eiuspotcftacc-quac 
rcgula,non  dcbct  accipi  de  conditionc  potcftatiua ,  quam  nos  ^7 
trad:amus,quatcnusacaufali,&:mixta  aiuiditur.Sedac  caqu^  • 
cft  in  poteftatc  filij ,  &  ab  co  facile  cxplcri  poteft.  vnde  fiue  fit 
mixtafiuc  poccftatiua  conditio .  fi  tamen  eius  implementum 
fit  facilc,  &faciliccr  implcripofllt :  rcde  poterit  filius  fub  ea 
hercs  inftituijVtrcde  cum  iudicio  interpretantur  Cuman.  in 
l.final.numero  tertio»  fl'-dc  condition.inftit.  Arctin-  numcro  8. 
liic  Barbcra.  in  dida  I.  fi  pater  Codic.  dc  inftitu.  &  fubftitut. 
num.i8<J.  .  •  • 

Quibuspr^miflls  dicendum  eft,  quod  IC-  ad  cognofcen- 
dum  quxcflbtconditio  potcftatiua  ,  (uh  quaheres  fihus  infti- 
tui  poirct,  clegantcr  rclbluit  in  hoc  articuloi  nonpoflc  ccr- 
^am  aflignari  regulam  1  fadio  uc  potius  quxftionem  efle ,  quia 
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ii6  Ad  L'.  Secvndam  D.  de  Conditionip.' 
quxdamcondiciopotericefre  in  vno  filio facilis,  qux  rcfpe^tu 
alccrius  eric  valdc  difficilis.  vc  in  excmplis  in  eodcm  §.relads, 
&C  fic  magis  cradVar,  IC.de  facili  condicionc,  quam  dc  poccflra^ 
ciuadc  quanoshic  agimus,vcconflac  ex  verbis  di£h  ccx.ibi^ 
w  dtffictli ,  vc  non  immerito  diccre  pofllm ,  erralfc  omncs  huc 
vfque ,  qui  in  dida  I.4.diccbanc,aa  cognofcendam  poceft:ari- 
uam  condirionem  ,  non  pofle  ccrtam  &  decerminaram  regu- 
lam  confl^icui. 

Exquibus  dicendum  vcnic»neiniuria  afliciacur,non  errafle 
Galganccum  dc  condicioni  &:  dcmon.  (ecunda  part.q.itf.dum 

2.9  dicebac,HIiiuTi  non  poflc  hercdem  infl:itui,fub  condirionc  mix-- 
ca.nifi  iubconcraria  cxhercdarctur.  Hoc  cnim  cafu  dicebac^ 
re<Stc  ceft:acum  pacrcm  fuiile,  quialacisfad:um  videbacur  dif- 
policionij&ynenci  Icgis,qii2e  eracvcfilij,aucinfticucrcncur,aut 
cxhcrcdarencur.l.inccr  cxccrafl^-de  libc.&pofMiu.quia  inccllf- 
gcndum  cft.dc  condicionc  mixta  difl^cili,non  quia  cflcr  niixca, 
fcdquianonporcftariua:  ideftnon  taciJis ,  alias  cnimcrrafl^ct 
etiam  didVa  quxftionc  2.6.  dicens ,  filium  fnb  condirionepote-^ 
ftatiua  heredempofle  inftitui ,  quod  non  habct  locum ,  iuxta 
{upradid:a,  Iicctcflrctpotcftariua,fl  non  cflct  facilis.  quia  con^ 

5°  diciodifficilisimpoflibilisiudicatur .  l.apud  luhanum  aliasin- 
cipit  ciufmodi  ^.fl\  dc  hxrc  infti.l  continuus  157^  §•  iHud  infpi^? 
cicndumrt\devcrb.oblig.Cofta  fclcda.inccrpreta.lib.i.  c.^.nut 
9.  &:  10.  tempus  aurcm  prxfcns  inlpicitur,  vrpofllbilis  vcl  im- 
poffibilis iudicctiir  condirio , non  vero ccmpus fucurum  didla  1  ■ 
concinuus  §.cum  quis  lub  hac  in  finc  ibi  non  enim ftrawdnrnfu- 
tim  temforis  ius  ,fcdfecundum prafentu  afimari  dchet fliptUtio.  fF. 
dc  vcrb.oblig. 

51  Mixca  condicio  qux  de  nacura  vtriufquc  parricipat ,  ncmp^ 
ab  arbitrio  tam  propno quam  alieno,  ita potcrit  dcfiniri  vt  fir 
conditio,qux  altcrius  cflrdum  &:  naturam  habct,prour  cx  Bal. 
SaIic.Cornco>&:  aliis  colligicur  in  I.r.C.dcinfti.&:  fubftic-  Mt- 
noc.con.146  n. 30. Mancica  dc  coniedu.  vltima. vokmcar.  vcl  vr 
cam  Gomcz  hb-r  variar.c.^n  num-6o.  dicic  cam  eflb,  quarpcn- 
dcc  cx  rado  adunplerc  dcbcntis,  &:  cx  fortunx  vn-ibus,  Spino- 
infpccu.tcftamcn.gIofl'i4.num.i8.MoIina  Theolo  de  lufti.  &r 
iurc  tradat.i.  difputat.  zo6".  mihi  colum.  1161^  vcrlicul.  ca- 
fiialis» 

Ex- 
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'  Ex  pnxdidis  ita  circa  narurnm  cohditionis  cxplicatis  kJ.  j 
bcntcsin  diucrfis  locis  diffcrcntiam  intcr  cafualcs  ,  &:  rotc 
ftatiuascondirioncsinfcnmr.  vrcafiialcs  qliocunqiic  tcm-o" 
rc,&  viuocriam  tcftatorc,  cx  faaoadimplcripo/lint.  cx  quo 
fempcr  cflr  cxpcaandus  carum  cucntus ,  nntcqtiam  adquira 
turlcgattim,vtrdbluit  nobilis  a  Pcgucra  in  fuis  Dccifionibu^ 
c,n6,n\x.ii.&c  25.dicensquodconditio  caflialis,(l  dcficiat,im- 
pcdit  Icgati  tranfminioncm  ,  non  fblum  quo  ad  cxtrancos  hc  ' 
rcdes ,  vcnim  ctiam  quo  ad  fiios.  gloHh  in  l.vni.  C.dc  his  gux 
anteitpcr.tabu.Manti.dcconieau.Iib.ri.rituIo  lo.num.i.Gal- 
gane.dc  cortdit.^.p.cap.^.q.g.nu.ji.  Potcftariuas  vcro  a fcicn. 
^/'^^^^'^"^^^^'•'^^•'"P^^^^^^ore^&cnbadimplcndas.  vt  latc 
dehisdiircrcnriisdi(putatGaIganc.d.e  condirio.&:  demon/lr 
i.p.c.ioi.pcrtotam.  proutapparct,inI.h^c  con Jitio  lo.ff.hoc 
titulq.vbihuius  condirionisrir;r.,;//^y?r,/  ,  non  tamrdpexit  tc- 
Ituorquando  implcanir ,  quam  vt implcarur.& m  I.fiiam  fa- 
da  ir.infra  \^ocm.ihi  Jiiamfnefafim.^Hit  condtttoms  locoponun^ 
tur,&Jaatteflator:  cjtu  tterttm fiertfojfunt ,  cxpeactur  vt  fiantrfi 
vcro  ndciatprarlcnri  dic  dcbcanturl.Pubhus  Mcnius  x6  infra 
eod.&:  inl.il  quis  hcrcdcm  j.C.dc  Inflit.  &  flibai.ex  quo  ccle- 
brem,&fingularcm  hanc  Icgem  iLxundam  appcllant  /hpra  ck 
tati  Do(ftores,mprxdiaisIocis,  cVprarcartcrisGalaane  di^a 
z.p.c.i.q.49.num»2. 

•  '  Prardidisautcm  forritcrobftatTc^.iril^urrfubcondirio-  , 
ne  8.§^quoticsfF.dc  condirio.infti.vbi  condirio  potc/latiua  vi- 
uoTcftatorc  adimpleri  potcft  ,  vt  infinuant  ill.i  verb.i.  MortHo 
MHtem.velmanHmtfloSticho^viHoteHatore.  cjttt itah^res tnflitttttts 
eMtiuraJ[et,icSuchumm:inxxmii^umm:  non  vidcbitUFdcfb 

ausconditioncheres.vbiapparet,manuminb/eruoinvitatc.  ' 
ftatons.lubquacondirioncherescratgrauatus  cumpotcft  iti  ' 
uaiudicatur,  adimplcta  Icgirime  ccnfbtur  condirio        '  * 

QH.^^^difficuItatcmAccurllusind.I.quxfubcondk 
§.qtiotics  vcrbo^./.J?;,.W/W,variasintcrprctationcsad' 
ducit,refoIucns  in  vctfuHcltc^uo.{  idco  non  ccnfcbaturcon- 
ditionon  impleta,  quiafucrat  fbruusoccifus ,  &:  ficdc£cicbat 
conditionis  implcmcntum,non  dus  fado,  &:  culpa,  qui  tcne- 
batur  cam  adimplcrc,  quah*  diccrct ,  quod  dfct conditio  dcH  - 
cicns  pcr  ca/um,  qux  non  fadebatlcgatum  amirrere. 
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Alitcr  autcni  Socinus  ad  hanclcgem  nnm.y.  componcbat 
hanc  ditficulcitem.  valuiire  inllicutioncm  in  dicto  quotics, 
quia  cum  imponibilecfTct ,  quod(cruo  adquifita  iam  hbcrca- 
tcitcrum  libcrtasdaretur,  tanquamfiib  impolHbih  conditio- 
nc  tadajdifpofitio  tcnuit.argumcnco lcg.3.  infra hoc  citulo.  &: 
hcct  hanc  interpretationem  fequatur  Decius  in  Lfiquishe- 
rcdcm,C.dcinftit.&:rubfti.rubconditioncfadis  Antho.  Go- 
mez.i.tom.varia.c.ii.n.(^8.conuincitur  ramcn  haccintcrprcta- 
do,ex  I.tahs  /i.^.faUam  infra  hoc  titulo,  vbi  conditioimpof- 
fibihs,  qu^tcmpore  tcftamcnci  crarpoilibihs.nonrciicirur  i 
difpolitionc,  fcdcam  dcI1:ruit,accorruit.Sarmicnto  hb.t.felc- 
dba.c.T.in  princ.  circa  mcdiumdecuiusnatura  &c  ciFc6lufuo 
proprio  loco  m  I.^.infra  difputabitur. 

Rcicdis  tamcn  plaribus  aliis  interprctationibus  quashic 
rcccnfcre  elTet  longc,  noftram  protrahcrc  commentationcm, 
cxiftimo  gcnuinam  interprctationcm  dicti  §.quoties.  e/Tc  dc- 
fumcndam  cx  hfiiam  fa^ta  ii.infra  hoc  titulo  vbi  Paulus  I.C. 
diccbat Ji  iam fallA funt  cA^qud  conditionis  loco ponuntury  et  fciat  tt- 
fiator.qud  iterum  fieri poffunt^fpcclentur  vt fiant-  cx  quibus  verbis 
clarc  apparet,quod  conditioncs  reitcrabilcs  debent  ficri  poft 
mortcm  teftatoris :  non  vcroilla:,  qux  funtirreiterabilcs.  vn- 
dccumin  dida  l.qu2efubcondicione,§.quotics  di<fba  condino 
manumittcndi  /erui.comanuminb,  c(rctirreircrabilis,mirum. 
non  cft,(i  pro  pcrfccfta  fuic  habita.  quia  potuit  quocuquc  tcm- 
poreimplcri.hanc  intcrpretationem  reperij,  amplcxum  fiiiirc 
Molin,  ThcoJog.de  iufti.&:  iu.trada.2.difput.2,o<^.coIum.ii^i. 
in  finc  verii-  excipiturfi  conditionon  fit  irreiterahilis  antc  cum 
tradidcrat  Spinoinfpecii.didaglofl^i^.num.iy.  » 

Solct  hic  qua-ri ,  &:  inucftigari  ratio,  quarc  potcftatiu:^  dc  - 
bcant  adimplcri  poft  mortcm  tcftatoris:  cafualcsvcro,  quoti- 
bct  tcmporc  adimplcri  fuificiat^omiflis  vcro  quamplurimisin- 
rcrprctationibus  quxDodoresfblcnttradcrc  .vcriorcm  cxi- 
ftimocamcflc^quamafngnat  Antho.  Gomcz.  didlo  c.fina.lib. 
j.num.<>i.diccns,  quod  quando  tcftator  opponir  conditioncs 
poteftatiuas,casapponcndo  ,cumpcndcant  cx  potcftatc  ho- 
norati,non(bIum  vultconditioncm  implcri,fcd  vt  honoratus 
cius  voluntati  parcat,vtapparct  cxdifpofitioncnoftrar  Icgis.& 
cx  dida  [.{iiiimf.x^aibij/ /nhocjfant  vt  tesianfento  f.xrcatur, 
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cjuibus  verbisratisclarc  docec  LC.  illam  condinoncmadim- 
plcndam  eflc  pofl:  cius  mortcm:vnde  non  ibfficit  viuo  tcftato- 
re  conditioncm  implcri ,  icd  poft  mortcm  impicmcnrum  ic- 
quidcbct.  quiacocalii  voluntates  teftantiumfunt  adimplcn- 
d2c.L1.ff.dc  tcftamen.  licct  cnim  conditionc  implcDi ,  in  vita, 
cftedus  fecutus  (it,  ncmpc  cxiftcntia  conditionis ,  modus  au- 
tcm,  hoc  eft,  quod  teftatori  parcatur ,  fccurus  non  cft.  &  idco 
noncft  lcgitimum  implcmcntum.  quando  autcm  tcftator,(ub 
conditionccaiualidifponir.iblum  rclpicit  ctfc«5tum  cxiftcntisc 
conditionis:  nonvcro  moeium  ncc  tcmpus.  vt  in  di6ba  I.hcc 
conditioio.inFra  hoc  titulo  ibi  h  c  condtttoji fltdmemcumnU' 
ffiritytAlts  eUy^vt  qtiitejiatus  efl^tm^lcrtfiltmimodo  condttionem  vo- 
luerit^  nonfittsexegerit  qudndo.  apparct  igitur,  tcftatorcm  no^ 
luifle  cxprcflc,  quod  fiDi  caucatur,cum  co  cafu,conditio  a  po- 
tcftatc  honorarinonpcndcat,vndc  invita  tcftatoris,&:  quan- 
docunquc  implcta  conditionc ,  &:  quomodohbct  clfcdus  fc- 
quatur, qucm fcqui  nolcbat  tcftator,  tcftamcntariadifpofitio 
fuftincbitur.hancfcquitur  Molina  Thcolo.dit^a  difp.io^.vcr- 
{uconditiones  cafuaUs. 

^  Exprardidisigiturinfcrtur, quod  potcftatiuarcondiriones, 
rcitcrabilcs  finr,dcbcntadimplcri  a  icicnrc,  &:  voIentc,&:  fic 
non  fufliccrcquod  facro  implcantur:quia  in  cis,vt  dictum  cft, 
tcftator  non  folum  ad  cfl^cd:umimplcmenti  rcfpexit ,  led  ad 
modum  quo  dicla:  conditioncs  adimplcantur.  vt  colligitur  cx 
fnalibus  verbis  noftri  Tcxtus  ibi  nam fi fato fecertt  non  vide- 
tur  obtemperajje  voluntati ,  qtiia  earum  tmplcmentum  non  retrotra' 
httur.it^  Grcgor.Lopcz  ad  l.^^.cit.ij.part.^.vcrbo//*  condiciones 
cumplida. 

Q^^-runctamcn  quamplurcs,  conditio  potcftatiuaintra 
quod  tcmpus  fltadimplcnda,qucm  articulum  pulcrc  dcclarat 
GaIganc.dccondirio.&:dcnionft.2.p.c.i.q.65.diccns.  quodli 
tcmpuscft  taxatum,  dcbctintraillud  tcmpus  adimpleri.  Af- 
flic.Dccif]73.num.5.&:4.adeoquod  co  Japfbnonporcft  p.dim- 
plcri.VazquczIib.^.quarftio.ilJuftri.cap.^j.  nuir.8.  &:  Grcior* 
LopczadI.i2.tit.>4.partic.^.glofl'4.  autnonhabct  tcmpus  ta- 
xatiim^&:dcbctadimpIerimortc  tcftatoris  fccuta,Ji  facilisad- 
implcmci)tiflt,(i  );er^cfl*ct  ditHcihs,tunc  ci  tcmpus  largitur  L 
fi  quis  ita  inftuuatur.  C.dc  hcrcd.inJht.Lflfcruus  C.dc  bonis 
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4^  author.iiidi.pofiidcn.  quodquidcm  tcmpus  prscfixum  dcbct 
iimotcfci  grauato  ,  quia  co  ignorantc  tompus  non  currct  ad 
'•  conditionis  implemcntum.  Bal.inl.lica.colum.pcnulr.  C.qui 
accufiir.  non  {x>flbnt.  qucmadmodum  &:  pat rono  ignoranti, 
non  currct  tcmpus ,  ad  prxlentandum  (ecundum  0(a(cum 
dcci.r^^.num.z.  quxautcm  ignorantia  rcquiratur  Galgane- 
di6to  c.i.q.70.  pcr  tocam.  rclpcdru  camen  Ii^rcdis  a  dic  adita: 
hcrcditatistcmpusei  computabitur.  Viuius  deci.  ^S^.num.j. 
quamuis  cnim  vera  mora  inconditionibus  contrahi  non  pof- 
lit,  dilatio  tamen  contrahitur  1.  cumtale  in  princ.  iF.hoc  titu. 
^  notat  Acor.'libiM.relc£la.c.i4.nurr.T.  vbi  autcm  h^cconditio 
fit  implenda,ncmpc  in  domo  hcrcdis,  aut  legatarij,  &:  an  fi  finc 
ambo  ciuldem  domicilij  an  vcro  diuerfi,  Litc  Galganc.  dicco 
hb.2.cap.i.q.<>9.  pcrcocam.&:  liccc  rcgula ponacur  m  Ltalcs^. 
Prifcus  ff.hoc  titulo.rcmittendo  id  iudicis  arbitrio,hoc  tamcn 
phiribus  diuifionibus  diuidit  Galganc.didoloco. 

Infertur  ctiamvlterius,quod  conditioncs  potcflaciua:  illd: 
dicuntur.quae  in  pcrfi>nam  honorati  ponuntiM*.  nam  fiin  per- 
Ibna  tcrtij  adiiciantur ,  vclu  ti',  Ugo  T itio  centum ,  fi  Seius  CapitO' 
lium  Afiendcrit.  Ha:c  conditio  hcct  a  potcftate  Sei  pendcat,& 
abipfius  voluntatci  non  tamcn  dicitur  poccftatiua,  quia  in 
hac ,  &:  fimilibus ,  folum  tcftator  ad  cffc&um  condicionis  rc- 
(pcxic,  non  vcro  ad  modum.  ficquc  ahquando  viuo  ccftacorc 
adimplcripoccrunc.vc nocac  Couar. pradVi.quarft.c.^^.num.^T. 
vcrC],vccoherit  dum  dicebac,  quod  hccrcondicio  ex  fui  nacura 
'  fit  poccftaciua ,  quac  fccundum  communcm  vfiim ,  pcndcc  ab 
arbicrio,&:  poccftacc  concrahcncis,auc  illius.  cui  {lib  condicio- 
nealiquid  legacur,  vcl  pcrmicticur  ,  fi  camen  implcmrncum 
"  •  pcndcac  cx  fado  tcrcij ,  vcl  voluncate  fua  >  calis  conditio  non 
poteiit  rcputari  poteftatiua  ,  fedmixta,  confirmatquc  hoc 
Couar.cxl.i.§.quifubcond  tionc  lf.fi  quis  omifta  caufa  tcfta- 
mcn.nocaSpinainifpecu.tefta.glofta  i^.n.ri.  Molina  Thcolo. 
dida  dilpuca.io<^.vcrfi.condicioconcingcns. 

Hx  camcn  conditiones  poccftatiux  cafu  quo  per  aHqucm- 
^naturaecafumnonponunt  adimplcri  habcntur  proimplccis. 
Galganc.de  conditio  dicta  i.p.c  .io2.num.i.vcrfi.//<'w  potefiati- 
mconditio.  vel  finon  ftctur  pcr  honoratum  ,  quia fi  cius  implc- 
\     mcntum  non  ftatur  pcr  oncratum ,  habctur  conditio  pro  im- 

plcta 
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plcta  1.  quac  fiib  conditione  §.r.  in  finc  iF.de  condition.inftir.  "  ' 
B.irtol.  &:alijin  l.in  tcftamcntoi.^.hoctitulo.nilicirctinmo-  ,  .  -.-j 
ra  iilc.qui  eam  tcnchatur  impIcrc.Quia  tuncnon  habctur  pro  '\ 
impleta ,  quia  ob  cius  moram  ,  fi  (emcl  eft  dcfccla ,  non  habe- 
bituramplius  pro  impIcta.Bart.in  I.r.n.r.vcrfi.  ii  fortuito  C.dc  . *  *  - 
•inftit.&dibfli.Grcgor.Lopcz  adl.r^.titu.^.part.tj.inpind^;  •  'j 
Grauct.con.ioz.numcr.F.    *    '  '  '^^^^^  ^ 

Prxdidistamcngrauitcrobftatdifficultas  cxl.fina.  ff. dc      \^  "; 
condit.inft.ri  cnim  in  moricntc non  datur  ibicntia  l.fi  auia  C^'     *      / ; 
dc  iurc  dclibc.necvoluntasl.fina.ff.quandodicslcgat.ccdat,!.  . 
hac  confultillima  C.de  tcftamcn.  ibi  at  cum  hnmAriA fi^giljt^sfit 
in  eo fiatujn  qito  amflius quidquam  'vetlc  rion  potefi.  quomodo  po-      "   „     ;  ,1 
tcftatiiiam  conditioncmappellaucrit,  I.C.conditionemdan-    52  •  r. 
di, in  didal.fin.dum  dicitjpoflc  implcri  pcrjionoratum:quiin     ^  • 
articulo  mortis  cxifbt ,  alio  cius  nomine  danrc.  maximc,cum         ' '  *•/ 
cx  fupra  rcfblutis,&:  exnoflro  Tcxt.conllct ,  hanc  dandi  con- 
ditionem,non  flido  adimplcri  fuflicere ,  icd  rcquiri  lcicntiam, 
&:voluntatcm  cius.qui  camadimplcrc  dcbct.  :^  . 

'  Accurfiusindid:aI.fina.vcrbo  feralium  rcfcrt,fc  adidquod 
dixcratjin  I- Arcfcufa  r^.  vcrbo pcr  al/umytfAc  ftatu  hominu ,  v- 
bi  duas  ad  hanc  difficultatcm  poncbat  rationcs ,  quarum  pri-  *' 
ma  crar.Qj.iod  diffcrcntia  conft:itucrctur,quando  quisgraua- 
banir  dc  aliquid  fiicicndo,  quocafupcraliumpotcratcondi- 
tio  adimplcri ,  vcl  quartdograuabatur  de  aliquid  dando ,  quo 
cafu  per  alium  talis  conditio  adimplcri  non  poterat-  &:  fic  hac 
diffcrcntia  confl:ituta,exiflimabat  cfTc  intcUigcndum Tcxt.ih 
di«^a  I.fina.  ' 

» 

Scd  hxc  interpretatio  ridicula  cfl: ,  ( falua  tanti  viri  pace)  • 
quinimo  contrariaturdccifioni  di£Va:  I.fina.ff.de  condir.infti.    '  . 
ibi  cnim  condirio  dandi  crar  appofira,&:  ramcn  pcr  alium ad- 
implcri  pofle  in  vlrimo  virarinftanriipfius  graua'ti  arrcflarur 
I C  - 

Sccunda  Accur.  inrcrprcrario  crar.in  dida  I.  Arcfcuffquod 
illacondirio  dandi,  rccVc  ccnfebarur  adimplcra,  etiamlipcr  a- 
liumadimplererur  ,  quia  timc  ccnfcbarur  adinJpIcra ,  per  i- 
pfummer  grauarum  ,  cxvulgararcgula,  qu2E  habct.  Quod  55 
quipcr  aliumfacit  per  feipfum  faccrc  vidctur  cx  I.r.§.  dcic-^' 
xifle  ff.  dc  vi  &  vi  armata ,  I.ad  fimilitudincm  C-de  epifc.  5^ 


Digitized  by  Google 


Ul      '  Ad  L.  SecVNDAM  D.  DE   CoNDITIONIBr  ' 

clcn.&:  hanc  intcrprctationem  magis  adaptari  noftro  Tcxr.& 
dictae  l.lina.exiftimo.  quia  intclligcndiim  cft,  quod  ille  certiiis 
de  mandato  oncrati  prxcedcntc ,  ciiis  nominc  cam  adjmplc- 
uit,vndc  cum  prxccdat  cius  mandatum,  &c  voluntas,cIarc  fit, 
conditioncmiJlam  Icgitimc  adimplcri,cum  ciusfcicntiam,  &: 
voluntatcm  adimplcndi,iam  grauatus  habucrit ,  quod  ample— 
^litur  Couar.praft.qucfl.c.^^.fcrc  pcr  totum.maximcnum.i. 
['    quodvariiscxcmplis,cxiurium  dcciiionibus  confirmat,pr2Eci-  • 
puum autcm fundamcntuin,  nico paruo  iudicio  cft:  quo ponit  ♦ . 
cxvcrCi.Jcx/o  cxl.vlr.tf.de  cond.inft.&:  cx  dida  1.  Arctu/a,fF.dc 
ftatu  hom. vbi  iu  tcllamcnto  appolita  hac  conditionc  , potcrit  J 
>     lp{a  ccSndicio  pcr  ahum  adimpleri,nommc  iplius  iubcntis.  cq- 
^  y  ^    tera  enim  Fundamcnta ,  pcr  dithim  Couar.  allata,  loquuntur, 
:  .  -    in  adimplcmcnto  conditionis  cx  contra6l:u,cuius  diucrfaeft 

taticpropter  anirnum  contrahcntium,  vt  in  primocapicc  Ru-  . 
bricXjCirca  conditonis  appofitioncm  in  contrad:ibus,di{puta-  - 
S.^  uimus.niftiam  talisconditio  circtpoteftariuapcrlbnabs.co- 
V hercns pcrfbnjc.  quia    tcftator pcrfbnalc  grauati  adimple- 
•j.   'mcntum  rcfpcxilTcr.non  diccrcturlcgitimcimpletajiper  a- 
lium  implcretur.  quia  in  conditionibus  ,  primum  locum  vo- 
luntasdcFundi  habct,ca  enimconditioncs  rcgit.  &:  hoc  dicc^ 
bat  Couar.diclo  loco  nu.^.vcrfi  efuwu.quodhoc  magispcrti- 
net  ad  quxftioncm  ,  an  conditio  fir  adimpJcnda  m  Ipccifica  * 
forma,quam  ad  ius  implcndarconditionis. 

Maiorcm  tamcn  dilficultatemprxbcr,  dccifio  noftri  Tcxr. 
dum  xquiparando  conditioncm  yfideccm  dederit ,  cum  ca  fi  ca- 
ptolium  afcendatt ,  docct  conditioncm  dandi  cfre  potcftati- 
^    ■  uam,quod  &:  idcm fentirc  videtur  Pau.wc  Caftr.hic numer.i. 
dum  diccbatjconditiohcm  cafualcm  fufticcre  quandocimquc  . 
implcri:  fccus  vcro  conditioncm  dandi,  vel  aliam  mcrc  porc- 
■  ftariuam:  nam  conditio  illa ,  fi c&ptthum aficnderit  potcftatiua 
'  cft  l.lcd  fi  eonditioni  ^r.(f.dehcred-inftic.l.h<j-c  conditio  Z9.tF. 
.  hoc  titulo   quam  lcntcntiain  fcquuntur  miilti  in  l.fi  filius  he- 
rcslf.dc hbe.&:  pofthum.Scci^hicnum.^.Sarmicnro  lib.i.fclc- 
da.c.i.num.ii.vcrfi.  certcDodorcs  cuin  fcqucnribus  ,  quam 
fcntentiam,vltra  noftrum  Tcxt.confirmat  ca  rationc,  '^uod  fi-  . 
husiuxta/upra did.i, nonpqtcrat hcrcsinftifn.nifi  fiib  condi- 
L      v-tioncporcftatiua,&:  camcn  (ub  conditionc  donJircdc  infti- 
'     •         .  tucba-- 
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,  tuebarur1-fina.tT.dc  conditio.  inftiLl.rihuiufmodj  ^-ft.dc  hc- 

•  ^  rcd.  inft.  confirmant  eriam  prxdidam  renrcntiam  cx  dida  L 
*  fuus  quoquc    ff-dc  hcrcd.inft.vbih^c  codirio  dandi  Titio  ceri'  •  | 

///w, copcrcgrinanrc,  difficilisrepurabarur,  &:mixradicirur:       •  j 

•  quafiporcftariLia  dicipoirir,(iprxicnridanda  cflcntdcccm.cx 

•.  .  i  quibus,&:aIiisnondcfucrunraIiqui,quiinconrrariam{cntcn-  *  -.1 
j  -tiamlc  inchnabanr.allbrcnrcs  cllcmixram,     *  i 

^%  ^  quam  defcndcbar  Accur-  iibimcripficonrrarius  in  I.  i.in  finc  ^  ^ 'j 
glonk*  magnx  C  dc*inn:i.&:  fubfti.qucmibi  rcquirurBal.nuna.  .  *  ] 
i^.Caftrcn.y.Bcncdic.in  ca.  Rainucius  i.p.  vcrborcliquirnu-  '  -l 

,       nicr.i^.exrra  dcrcllamcn.  Barbcra  vbirupranu.iSi.Sarmicn.     V    '  "  j 
hb.i.rclcda.c.'i.  num.ii.  •    .  ^.,| 

.  ^       .       Confirmanrquehi  aurhorcs  fuam  fcnrentiam  variis  funda-  .. 

'  mcntiSjCX  quibus ahqua rcferam,&: cx iplis  lir primum.  Quod     5 j 
in  condirionc  dandi,  duorum  volunrarcs  rcquirunrur,  ncmpc  - 
V        *    danris ,  &:  rccipienris ,  &:  iic  licer  is  qui  rcncrur  darc ,  fir  iam 

pararus  rradcrc.ram  illc  qui  rcncrur  rccipcrc,porcfl:  darioncm  • 
iibi  ficiendam  recularc  l.j.fF.dccondirio.infli.cx  quibusmix-  .J.       •  '| 
tamappcllarunr  condirioncm  dandiilipra  dicti  aurhorcs.  ic-     '  - 
cundoconfirmabar  Sarmicnrodid:o  Iocohanclcnrcnriam,cx  'v        "  j 
l.cum  iradarnrhbcrrasinfrahocrirulo.  vbi  ex  conrcxrurac-    t  v 
iufdcmmcr  Tcxr.apparcr,hanc  cortdittonem  dandt  cflc  mixram. 
Tcrrio  argumcnrabarurcxl.qui  iubcondirionc  8.§  quoricsfl^. 
* .   decondir.infti.I.rurpia  §.fcdflfcrui  ff.dc  Icga.i.vbiccrrumcfl:, 
condiriortcm  porcflariuam  pcrcafumdcficicnrcm,non  cxrin- 
-    guerc  Icgarum  liib.ca  rchcflum  ,  fcd  iuris  inrcrprcrarionc  pro  -  .     '  • '1 
•  *  ^:adimplctahabcri,  docct  Gregor.Lopez  ^d  J.r^.riculo  4.parr.    "  >  'j 
.^.in  princip.dccili.il.  Rota:  Auinio.Hicronymi  Laurcnrij  n.3. 
folum  cnim  illc  qui  cam  dcbcr  adimplcrc  ,  rcncrur  in  fc  &cc-  ' 
rc  quodcxluo  porcfl:,I.iniiire  ciuili  ff.dc  rc[»^.iuris.  quo  fadl^o,  *^v..  "*  I 
*  lipcrcum  cuicrarimplcnda  flcrcrir  tunchabcrur  pro  imple-  -j 

.  ta-Viuius  dcci.383.num.i.&:  5.VCI  viuo  tcflatorc,  co  ignoranrc   /  V ..  '1 
.  \    fucririmplcra,  vr  doccr  Grc^or.  Lopez  adl.ii.rirulo  ^.parr.    '    •  '  .■'■1 
,  .    ^.glolla^.  vcrbo  Trw/,ex  I.-Iixc  condirio  §.h'n.infra  hoc  rirulo    ..  •    ^  .J 
-  .*•    l.fi  ifafcriprum  §.fin.fF.dc Icga. 2. 1.quidam rclcgauis  in  princ.         •    •  1 
fl.dcrcbusdubiis,  quodfccuscfl  incondirionibusmixris/I.in     ■  '  '-"^  \ 
\,       tcfl^iicnro  31.  infra  hoc  ritulol.lcgarum -ij.C.dc  condi.infcr.  **;■/:] 
.  nahimixr^  condirioncs  dcficicnrcs  pcrcafum ,  iaon  habcntur  \ 

'   -   \  .    '.*•    -  •••'      •"•  j 
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pro  implccis ,  vc  cx  Iiis  iur/bus  con^rmac  Grcgor.  Lopcz  ad  L 

i^-ciculo  4.parr.(J.glof  4.vcrboy?w//^4.acficondirioaancliper 
calbm  dcficiac ,  vcJuti  quia  is  qui  rcCipere  cencb.itur.dcccinc,  " 
vcl  dcccircrit  ctiam  illccum  quocracnubcndum ,  non  habe- 
tur  proimplcca,lccundum  Grcgor  LopczdiClo  loco.  lcdlc- 
gacumextinguiturl.cumica  ^^.circa  mediuminftahocciculo. 
crgo  dandi condicio,  nonpoccftaciua,  lcdmixtaappcllari  de- 
bct.Qjjam  rationcm,licct  quodammodoinhingcrc  vcljt  Sar- 
micnto  diclo  hb.i.iclecla.nu.ii.c.i.tamcn  hanc  vlrimamlen- 
tcnciam  vcriorcm  cxiflimo  ,  ncmpccondirioncm  hanc  ^4/7^* 
niixcam  cnbinon  vcropotcllaciiiam.nihcam  appcUarcmus  po^ 
tcftatiuamjiabcntcm  c.^FcClus  mixtx,  vtcam  appcJIat  GaJgaw 
ne.de condi.&:  demonfl. dida  2.p.q.<j3.num.7.qui  recenlct  cf- 
fcdus  rcliiltantcs ,  cx  co  quod  niixta  habcac  clFcdusqui  ibi* 
pcrcum  rcfcruntur. 

Exprxdictisigiturapparer,nonobn:arcargumcnra,qu9  de- 
fumebancur  pro  parcc  concraria.  &c  in  primiscjuod  dc(ume- 
banc  cxdidahfina.  fupra dc cond.inft.,iund:al.iuus quoquc  4..'*  * 
ff.dc  hered.inft.nam  c\  his  qux  lLipraluntfcripca,rcmancc  dif- 
ficulcascnuclcaca.rcgula  cnimdidae  l.fuusquoque  ^.noncft: 
incclligcndadcconditioncpoccn:aciua,proucacafuali,&:mix- 
ta diftcrt,icd  dc  conditione  ficili^fiue  iiz  potcftatiua  liuc  mix- 
ta.vnde  lub  conditionc  dandi,quamuis  mixca,rc«3:cfiJius  in/li- ' 
.tuaturiuxta dicl:aml.fin;i.quia facihscn:, cumverofimilcnon  .  ' 
fit,qiicm  conditioncra  rccuficurum:  fi  camcn  aliquo  calu  ha:c 
dandi  condicio  difficilis  rcddacur,  non  poaicric  filij  inlbcutio- 
ni  aj  poiij.  vc  cLorc  cx  dicla  l.luus  quoquc  4. in  §.puto.docct 
I  C.  &:  nos  facis  clarc  diximusfupra ,  num.io.  Argumcncum 
camcn  quod  exnoflro  Tcxr.dcfumcbanclongc  maiorcm  dif- 
ficulcaccm pra:bec, quamincad:am  omncs  rclinquunc.  nun- 
qHamquc  illiiacisfaaunc  vndc  non  crit  tcmcrarium  diccrc, 
pcrpcramomncsnoflrumTc.x.  jnccrprcrando.crcdidjf]'c,  fb-  .• 
lumin  co  crai^ari  dc  condiciombus  cafualibus,  &:  poccflaci-  • 
4iis,  longcenimvciiuscft.  quod  cum  incocoTcxc.  nulla  fiat  ^ 
"   mcntio  ca^iiaJis,  &  poccftatim^  condicionis,ipfiufquc  TeV.  dc- 

cifir>fundccur  inpra:lumptamcnccccflacoris.vcJupradidum 
c/1:  apparccpotiusdiccndumeirc,  hicporugcncralem  ?cgu-  • 
lam,ad  omncs  condicioncs ,  vt  fj  cx  mcntc  cc/lantis  apporicn-  ^ 
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fc  adctfcctum  inipfctx  Gonditionis,  (umdatquandocunquc 
conditioncm  iinpkri.  fi  vcrononfblum  ad  eflfcdum,  lcd  ad 
modiimimplcmcnti.  tcftatorrcfpcxcrit,  tunc  poftmorccm  a 
lcicntc,&  voIcntc,talisconditio  ciit  implcnda.  -  "^  ? 

Obttcr  tnmcn  vidcamus,  an  ius  conditionis  implcndx,  vcl 
•timplcnicntumconditionis,  lubqua  grauatus  quiserat,  poflit 
tranihiitti  adluum  liercdcm»  vtiUudadimpleati  ^legatiW 
odquiratar.iiKjuiadifficultacis  rclblutionc  Grcgor.Lopcz  id 
l^titulo  9.partic.(?.gloil'.S.verbo ficumflie(jliUconclithn  rcfe- 
yten^iutmm  Ucnrfuiutiis  Shoc  tittiloyatc^quod  legatariui» 

^ciirproiinpletaydcpUrifieata.  d^ficlcgatumiaiiicftpaitf-; 
cacum  Liure  ciuili  iS.ff.  hoc  ctculo&  hoc^cafu  cranfliiicteciiv' 

iusimplcndseconditionis,  vtin*dida  l.fi  cui fiindus.  licctali- 
qui  pra:tcndant ,  quod  co  cafu  ,  hcrcs  lcgatari)  non  admit- 
urur  ad  pctcndum  ,  nifi  prius  conditioncmnnplcat ,  quia 
quoad  hoc  vt  lcgatum  adquiratur  ,  nonliabctur  pro  imple- 
ta.  vt  notat  Paulus  in  dida  l.fi  cui  fundus ,  &  inl.fi  he- 
rcs  tf.ad. iegem  Falcid.  adco  quod,  li  hcics  rccuict  rcci- 
pcre  ,  quod  fibi  offertur  ,  gratia  condiponis  implcnda: ,  fi 
^poflca  eum  poenitct  ,  &:  vult  rcciperc  audietur.  &  Jicct 
Aredn.  &  Baldi  in  lAfhMDta  C.de<OBdicincer.  colunuiifi*'' 
4ii«L  iiserft.Xed  ^atifliic»mcabb'contrarfuta,  videh^^ 
(en^.  :fi^e  |pajg^^^J^^>|^^^^ir 

i^^dicidni^  Id^t^leri^  veric^^ 
reme(re>  ^  ibqiiidal&iit  accdlkuf  diccusi  Gre^or.  Lopcz 
6iQto  loco. 

•  £xiquibiisiiifi^,non  omnes  cohdidones,  poilrfnortemcf- 
/c  adiraplentlas^fcd  cantiim  cas,  in quibus  teftator,non  foliuu 
implcmcntumdcfidcrauit,  lcd  modumimplendi.  vcJuti  in 
bacconditionc  dici  ^otcd^ fi alirjuid fecmii  h  cnim  hxc  cojidi- 
tioapponatur  ,  in  coquicl^fan^mcntis,  pofl:  mortemadim- 
«plcnda  cft ,  iuxta  di/pofitioncm  noftri  Tcxt.fi  vcro  apponatiir 
ci ,  quena  pcrpetuo  iiirous  tnorbo  laborare  fciebac  ccAacor, 
tempore  ftdiihplexi  potenc.  qnia  prxfuntitur 
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.ticdandi ,  hxc  conditio  implcnda  critpoft  mortem  tcrfamis: 
iuxta  rccundam  partcm  noftrac  lcgis :  fi  vcro  tcftator  folum  re- 
rpcxitadefFcdumimpIetse  conditionis.  liifficit  eam  quando-. 
c]ue  implcri ,  vt  in  conditionc  nubcndi  mixta  ,  rcriptum  rcli- 
quit  lunfconluhus  in l.ha:c  conditio  lo-in  princip.  ft.  koc  titu- 
I0  &:  in  hz.rt-.  dc  rcgula  Catonia.  Namcumrcgula  Catonia- 
na  in  ctled:u  conrincrct ,  quod  ca  lcgata,  qux  caducafic- 
rcnt ,  aut  cllcnt  nulla ,  fi  rcftator  ftatim  FacTo  tcftamcnto  mo- 
rcretur,quod  ifta  non  conualc^ccrcnt » litcftator  diurius  poft 
tcftamcntum  {lipcruiucrct :  (s:  rcs  itcrum  ad  cum  ftatum  pcr- 
ucninTct,  a  quo  incipcre  non  pollct.  puta  li  tcftator  lcgallct 
rcm  ipfius  lcgatarij  ipfi  Icgatario  ,  tale  legatumcftbt  infltilc, 
•li  tcftator  ftatim  morcretur-  Quia  rcs  propria  alicuius  ci- 
dcm  lcgari  non  ^otcft.§.  (cd  fi  rem  Inftit.  de  lcgat»  quia  rcs 
lcmcl  iua  amplius  llia  ficri  nbn  potcft-  §.  iic  itaque  difcrctis 
Inftit.  de  aclion.  de  qua  late  lurilconfultus  in  1. 1.  if.  deccgiCl. 
Catonia.  in  dida  Icg'  1.  dcclarans  dictam  naturam  dicla:  rc- 
gula:  Catonianxait  ^lfrpd fi  &  Jic  Icgauvr//  ji  JiliA  mea  Titio  nn- 
ftd  erit-ifuffcereiifrm  efl  yfi  mortis  ter^tpore  nupta  tvucntatur  Jtcct 
tefiamentt  fa&t tempore fuerit  tmpuhes-  •  Apparct  igi tur conditio- 
nem  nubcdi  mixtam  eire,&:  iic  fato  adimplcri  lufticcrc-  Docct 
&:  fcquitur  Caflanate  conlil-j^.n  ?.  &  lo-namq;  lcgatu  rclir?ami 
pro  maritanda  aliqua,ei  dcbeturiam  nupta\  Etin  vitatcftato- 
ris.quod  an  intelligendum  iit ,  dc pcribna  ccrta  iam  nominata, 
vcl  quando  relinqucrctur perfbnis  inccrtis  mariratiis,  lioc  cafii 
an  dcbeatur  lcgatii  maritatis,BaI.in  Lfi.C.de  /cn»^qu^  iinc  ccrta 
-quantitatc  proferun.vcrli.ponc  quod  tcftator.  Alex.con.i^^n. 
6.PaIaci.Rubios in  c.pcr  vcftras  notabili  j.§.  ii  n.^-dc  donicio. 
intcr.  Cairanatc  d.con.n.n^.vbi  id  relbluit-Ex  eo  tamcn  dict.  n. 
Ki-mihi  vidcrur  rclbIuendum,quod  valcat<?c  dcbcaair lcgatu, 
&:  de  inccrtis  dc  ccrtis,  prout  excmplis  apparct.  dum  tra^flat  de 
lcgatorciiclo.  profihabus  maritandis,  quajincerta:  funt,  quot 
fint-  Licct.nu.17.  diikrcntiamconftituat,an  reknquatur  lega- 
tum  pro  dotanda,an  vero  pro  mariranda.  Confirmarur  ctiam 
pt  a:did.ri  inrcr[  rctatio ,  c\  dida  1-  (i  iam  fa(^a>vbi  tradTans  IC. 
dcpromifcuis  conditionibus  rcitcrabilibus,veluti  li  Capitoliii 
afccFidcritjita  dcmii  poft  mortc  adimplcdas  eflc  docuit ,  ii  ita  a 
icftat9i;<?  apgopaair,vt  ccftamento  parcatur,  j.li  m  cis  telucor. 
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non  folumadimplcmcnruni  &  effcdlum  ipfuis  fcd  ad  modum 
implcmend  rcfpexir,docuic  Cuia.lib.i^  oblcru.ca.i.  Cofta  in 
lcum  calc  arbicracoiampliacione  £iaa*|ium*3oinfra  hoc^ote* 
8i  Si  tamen hxe condirio  mixta ,  eo  cafu,  qao  reflacor noniblum 
adimplemencuny,  fed  ad  modum  refpexi^v4^£ciat  per  volun* 
ratem  eius ,  inquo  d^b^cimnll^iexiftimd^^  etiam  eo  cafii  pr6 
impletah;|k^i!i|iuai^|h^^ 
%t    uertcndam  eft  »  quodnyoi^  fempcr  fapiunt 

natu£ii^^%ifo|[yiitim,qu£&up^^  earum  itab^ 

pleniitl^  fetrocra^^  Greg  Lope:;  aidd*l  ji.cit. 

i}.^2Xt,^'Vctho  Uconilichn  fs cumplida.  ■  -vt>#feAi^^:;j^  > 

^3    ^  iSndem  deduci tiii  prxdidis obftarc qiiod  lC.docet  in  d.L 
fub  conditionc  §.quotics  ff.  Jc  cond-  mft.  vbi  fiifficit  hanc  con  - 
ditioncni  fH.tnumittcndi  fcrut  ,  viuo  teftatorCimpleri ,  quseta- 
mcn  potcftatuiacft,quilcruus  recufire  libertatem  nonporeft, 
84    l.fin.v«rfi.HcctC.dctcftamcn.manumi/Iione  &C  itaa  tcftatore 
apponitur,vtnonfoIum  fufliciatfcruummanumitti,(ed  vcma- 
1  .  numiftio  fiat  cum  hacmenccparendi dus  voluntatit 
.  '  ^  Laborantta^^upl^^iK^ribenteiSyinhaci^ 

da.  Frequendii^^i^fen  retipitur:quam  tradit  Gomez  .i.cit.var> 
c.fi  n.  ^8  diceii^o,^r$didam  regtuam  ccfTarc^in  condit-manu-  • 
.  itiicten^Ci^|N^ec%potdbicH»%^ 
aa^^^&nviuoteikto^,qtt^fi  c- 
ipi^^^i^m&tn^wCcmu^^^  fierinonpoteft,l.£.C.de 
^toU.conditio  ficiteM  reiterabih*s,quocuHque  tem»  ; 
iplcri  pot^exl.fiiamfa6bainfrahoctit.l.ha?ccondi*|';  ' 
So,itarefpondetAl)^.  inl.fi  quisheredem  inprinc  Cdeini^ '  * 
V  2^fiibft.'Soc4biii^7.£i^  "  -  ' 

♦  Antho.Gome2J^rtti.  ^8.  aliter  hahc  difficultateilh^ 
•  ■    barur, dicens, quod conditio  illa  rnrfiumittendi ^  fufficitquod 

quolibct  temporc  adimplcarur  :  quia fi  adimpleta  fit  in  vita  te- - 
8<>  ftatoris,  tunc  cum  iam  adquifita  fcmcl  libcrtatc ,  amphusad- 
quircrc  Iibcrtus  non  poflitcani  ncque  agrauatopra:ftari,prx- 
\  di6Va  conditio  tanquam  impoftibilis  a  difpofitione  reiicitur,re- 
ma  n  c  tq  iic  pura  diipoiicip^x  )•  >in6:a  hqc  X|oftrp  cit'  vbi  lacisis 
diccmus.  '     '  '       '  '  -  '    '  ^ 

PrgdiiSlar  auecmin^wetationcs,  non  toUunt  difficultacehi 
^7  lUprafMiS^il^ 

'  'u.^t^'^"  '        ■  *  •■'tur. 
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tur  dccilioni  d  l.li  iamfacla.^bi  in  hisconditionibusqii^rcice- 
rari  poflunt,docct  IC.non  cifc  rcgulam  gcncralcm  conftitucn- 
dam  in  earum  implcmento ,  fed  totiuTi  hoc  cx  teftantis  volun- 
catc  pendcrc.  vt  apparct  ex  ilhs  verbis»////?  hoc  apporjAfitur.  Vndc 
pociiis  diccndum  cxiftirno  conditionpm  hanc  firunm  miinumit-  . 
ttndi  vt  poteftatiuam  rcgulari  dcbcrc ,  ficut  ca:tcras  conditio- 
ncs  vt  cius  implcmcntum  pedcar,  ex  prxdimpta  mcnte  tcftan- 
.tis, nequeexcoquodlitirrcitcrabilis,  flitficiat  viuo  tcflatorc 
implcri.vtlcgitnnc  implctadicatur. 

.  Vndc  li  ita  apponatur ,  vc  non fblum  cfFciSlum,  fcd  modum  ^9 
ccftacor  rcfpexerir,  poft  morrcm  ccftacis  crar  adimplcnda-  alias 
viuo  ccftacorc  implcri  iiifficic.Neque  his  obftabic  ccx.in  dl.quq 
fub  condicionej/7/?r«//w  manumiferit  quamuis  ccftacor  ,non(b- 
lum  cftcdum,  (cd  ctiammodum  rc(piciat,n/cruus  viuo  tefta-  • 
torc  hiericmanumillus ,  hxrcs  fcripcusad  hanc  hcrcditatem 
admittetur-  non  quia  vcrc  «S^  legitimc  fucrit  adimplcta  condi- 
tio,cum  poft  mortcm  a  (cicnte  &:  volcntc  mipleri  dcbcrct ,  fcd 
quia  a  iurepro  impleta  habctur ,  cx  regula  qua  difpbnitur ,  in 
potcftatiuis  conditionibus,fi  ipfa^  per  cafum  dcficiunt ,  cas  pro 
impletis  haberi.I, turpia  legata  §.fcd  fi  ferui  ftldc  lega.r.vbi fi  fer- 
ni  mors  impediffei  mAnumijftonem  cum  legntum  ejjet  fi  eum  minnmt  - 
fiffet^nihilominns  dcbeturlegAtum.cjuia per  legatAnum  non  fktit  ,e]uo 
mtntis peruentat  ad hbcrtatem.  Ex  quibusin  d.  §.quotics',iuftc  illi 
duo  cailis  a:quiparantur,&:  quod  fcruus  difcefterit ,  &  quod  vi- 
uo  tcftatore  fit  manumifllis,  vtroque  enim  cafu  pro  impleta 
conditiohabctur.  Vndcvcrum  manet ,  conditionerD  firuima- 
nunattendi-,  viuotcftarorcimplccam,  noncflclcgitime  imple- 
ram.habcri  tamcn  pro  implcta  vt  hcics  vcl  legatarius  ad  hcrc-  9® 
ditatcni,  aut  ad  relidta  admittatur.  vt  inrclligatur  jion  (incob- 
feruationc  IC.in  d  ^  quotics.docuinbjin  iniscaHbus  inftitutum 
noncflc  dcfcdu mconditionc  vt  apparct  conditioncm  iljani 
lcgitimc  non  f-uilTc  adimplctam ,  fcd  habcri  pro  implera ,'  intcr 
cxifterc  cnim  dcricerc  conditioncm .  datur  mcdium  ncmpe 
pro  implccahabcri:l.cx  fido  17. §  pc.fF.adTrcb  doccc  Coft.in 
l.Gallus       quid  li  tantum  5.par.n.6i.ff.dclibcr.&:  pofthu. 

Pro  coronidc  huius  tcx.  animaducrtcre  oportet,  an  fi  quis 
condirioncm  ^uhmplcucrir,  quo  imiino  ipfb  adimplcra  ccnfca-  91 
tur.in  quadifficukatc  Galganc.  jf"cond.6t:tlcmon  d  lib  i  c  T  f;. 
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ii.magiilralitcr  proccdit,conflitucndo  diuedbs  modos,&in- 
tcr  eos  diftingucndo,  quia  cum  ex  fadis  dcbcat  defiimi  conic- 
(5tura  cx  ci.s,catcnus  tantu  arguit  &:  colligitur  voluntas,  quatc- 
nus  cx  iplilinct  infcrtur  6c  non  plus ,  (ecundum  Bar.  in  l-i-  §.(i 
quis  hoc  intcrdicl:um,in  fi.ff.dc  itincrc  .iduq;  priua.Deci.con. 
iiS.n.i^.idco  conftituit  diucrfbs  modos,  diccns,quodautcon- 
ditio  clt  appofita  rcfpcdu  hcrcdisUta  vt  hcrcslit  inftitutus  fub 
conditionc,  quam  tcncatur  adimplcrc,  vt  hcrcditarcm  adqui- 
rat,  in  quodiltinguit  Galganc.  diccns,quod  autnnplctcondi- 
tioncm  eo  animo  vt  fiat  hcrcs ,  quo  caf u  vidctur  adire  hcredi- 
tatcm,vt  in  I.iam  dwbitari  84. &:  ibi  OdoFr.  poit  glo.Bal.Alber. 
&:  ca:tcri  omncs  ff.dc  hcic.  in("ti.Imol  Caftr.&:  Soc-  in  l-condi- 
cionibus  n.^.ff.hoc  tit.Sccundo  cafu  Iblct  adimplcrc  conditio- 
ncm  co  animo.vt  purificct  coditioncm ,  quo  caiii  non  ccnfctur 
cflc  hcrcs,!  li  quisita  15.&:  ibi  Bar.&:  Bal.  tf.dccond.  infr.Soc.in 
d.I.conditionibn.^.tf.hoc  tit.BaUntrad.dcpadisn.zo.  Sccun- 
do  alitcrdiftinguit  dicens,  quod  aut  conditiocxi/titincxprcf- 
iione  voiuntatis,veluti  quando  filiuscft  inftitutus  fub  potcfta- 
tiua  conditione,  quam  implcndo  ccnfctur  adirc ,  vt  fccundum 
plurcs  fcribcntcs  rcfoluit  Galgane.  de  condd.c.i.q.^i.nu.^.  aut 
confiftit  in  hdo  extrinlcco ,  vt  Jt  decem  dederit ,  quo  cafu  cenfe- 
tur  adimplere  eo  animo,  vt  purificct  coditioncm.  quia  hi  adtus 
(iint  mict  fe  diftindti :  fi  autcm  conditio  confiftat  in  fado ,  cx 
conicd:uristaHsad:us  vcnit  dcclarandus,  nam  fi  antca  multo 
tcmporc  dcliberaucrit  conditioncm  implcrc,  ccnfctur  co  ani- 
mo  implcuiflcjvr  fit  hcrcs,maximc  fi  fit  fiii  iuris,fccundum  Gal- 
ganc.d.q.^i-n.^.vbi  latc  hanc  matciiam  tradat:in  dubio  autcm 
quandoncquc  cx  fado,  ncq; cx conicdurispcrcipi  potcrit.  cx 
qua  caufa  cenfeatur  adimplcta>cx  caufa  prarccdcnti  iudicabi- 
tur.  ncmpeex  ea ,  cx  qua  Icgatum  dcbct  adquircrc.  vt  tradit 
,  Pau.de  Caft.hicn.3  quodprarccnfit  Bar.dum  dicit,quodcx  eo 
quod  conditio  cft  adimplcta,  ccnfetur grauatum  paruiflc 
conditioni.limilitcrque  refpcdu  contraduum 
oblcruanduin  cffe  atteftatur 

■ 
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AD  LEGEM  TERTI AM 

D.  DE  CONDITIONIBVS  ET 

DEMONSTRATIONIBVS. 

Obunuicinipoflibilcs  conditioncs  tcftamento  adfcri-' 

ptaspronullis  habcndas. 

I  ImpoJJtbitiutismMteriAdquihui  tra{ietur  •  :  .  ' 
z    Mem  M^ioris  in  hac  lege  traditur 

3  Imfojpbilisconditio  xn  Mnullet  tejtamenta ,      numero  40. 

^4»47 

4  Imfofpbilium  conditionum  quot  Jtntjpeciest      numero  lu 

5  Imfopbilis  conditio  a  natura quidjit^  et n.i^ 

6  Imfojiibilis  conditio  de  iure  quid fit 

7  Conditio  non  reSmendi  fatrem  ,^  a  iurc^  dicitur  imfoJTi" 

bilis 

8  Condttiones  turfes,  a  iure  imfopbiles  iudicantur 

9  AccurfiHs  refrehenditur,eo  quod  affellauertt  conditUnes  turfeSf 

imfopbtles 

10  Imfojftbtlis conditio  qud  dicatur  de faBoydrnumero  3 9 

II  Imfojftbilc^  fmfltctter ,  &  imfojftbil^  fer  fuffofitionem 

quid fit 

11  Legis  Corneliaji&io^uidofereturyetn^iy 

15  Imfojftbilis  conStioa  natura,  folum  frofrie  dicitur  imfof 

fibilis 

16  lmfoJJlbilisconditionisanatura,dttdJttntJpecies 

17  Lex  quando fingit  imfojftbile^  de  quo  imfojfbilsdicatury^ 

num.\% 

19  Imfojpbilis  conditio,  contra  ius  qua  dicatur 

xo-  lurifiurandi cOnditio  quare remittatur  et  nu,z% 

XI   luramentum  in  tefiamento  quid  oferetur ,  et  numero  3 0. 5 r. 
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fotefi  ; 
35  lunmemmiKmteftimfmtoquasfikmm^ 


34  Lexfemfer^iditcdfi^^ndecifiwiper^Mklegem 
57.  Imfolftbtlis  condttioexferflexitateyquifdkMiMr^mi^* 
39  imfojftytlcscondttioneSyAn  profrieMeMmmemfMtimes  ; 
41  Impophtlis  conditioancontractusdnnttllet,etff'^6.et4J*  '  • 
43.  Ohligatio  naturalis  ex  contractu fiuh  imfofitb^j^ndititffttek 

hratOyanoriatur  . 
43  Imfojphtlisconditioquarecontractusannulletn*;it.et7l  ■ 

^^yomntasteftatorisanteom»idiatendititr  - 

45  Statuliberquisdicatur  "      ■  '     -      -  ^ 

4S  Imfoftibilis  conditio fi  affenutmr  neguti^ ,  it^fm^f»at , 

quandofonitaffirm&tiue 
49^  Imfojj^cmedfik^fikmiilf^ 

50.55.5^.57  /'  ' 

■yt  TeftmnenHfiui^il^ill^tonfift^m^ 
\6  legatmcem^eai^infeturfituMnemim 
-  cS  imM0Ullgm^^  miei^jet numer^ 

rofthumoalieno,anfojfetantealegarietn,64 
''  \6i  rofthumus  alienitsy  andeture  veteri  foffet  heres  inptui  et  nih- 

^>mf^^j)ecluratf4r  §.Poflhumusquoquealienus,  Inftit.de  Ugat.ipcla" 
,  ^^^^^^    ^fofthi^quoqu^abem^i^^titiik  vfque  ad 

l-^num.^^ 

.64  pifthumnsalienusquot  Modis  dfcaturet  n,6^,et  66 
^jlif^^fts,tniurefrenu//ohsifefm,' 
*w\^i^i^fintiniure\at^^ 

70  Cinditittnesintefiamei^k»exfr^00tft^ 

decbtranm         '     '^'         ,  \"- 

71  'CenditimtesimpoJfihSsfmtniBnifM^ 

fistqnamdecomtniedim^ 
74  reftatsrnonfrafimiUitriacarein  teftamem 

^^5/^. 
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ET  DEMONStRATIONlCAV^^f  BT  MODIS. 
75  J»fiitittsoherediscapuieratteflamenti- ,  . 
j  6  Infirmitas  aggrauat  tefiamentum  i  r 

77  Tefiis  idoneu6  an fit  qui  efi  morti  proximm  '  •  •*}  h 
•  78  li,D.decondition.infii.decUratHr  .-.>^f.  "' 

VerhumMendo^quidfigmJicetiniure 

80  Impojjtbilis  condttio  in  tefiamentis  militum  ,  an  illud  an- 

nuHet 

8 1  Conditiones  impojfibilesydr  turpes^an  annullent  matrimoniumy 

'vfifue  adn,%%. 

-  8^  Impojfibtlis  conditto,qu£  matrimonium  annuUat ,  de  qua  im- 
pojfibili  intelltgatur 
87  Vrecartum  an-,&qttando  reuocari  pojfit 

8  9  Matrimontum  celebratum  fub  condtttone  tmpo (fibilt,an  nullum 

reddatur  c^n.uy» 
90  Contraffum  celebrarifub  cdnditione^an  differat^  refoluifub  ea 
&  n,  92. 

"  ConditimesrefolHtiH^quddicantur 

93  Di^io  ^TZ-femper  refertur  ad fimilia  ' 

9  4  Exceptio  reguU,ipfam firmas  tn  contrartum 

95  Bxceptio  refertur adfimilia  — 
9^  Condttio  refolutiua  in  caufa  matrimonij ,  plurimum  habet 
odij  4. 

97  Conditio  refolutiuay^uare  vitiet  matrimonimn  ^fi  Udatur  /- 

pfitisfubfiantia     ,  -  •  •  •    ^  ^ 

98  Donatiocaufamortisyquandcdicaturinterviuos   '  '  ' 

99  Donatio  if^f^r  ynm^^^  caufa 

100  DecUraturTexJncujuicunquezj.q.L, 

101  Matrimonij  fauor  in  quo  confifiat 
101  Matrimontum  quidfit  , 

103  SiAtilitas  iuris  non  debet  attendiy  vbi]  imminet  pertculum  a- 
ntmA  , .  •  .  ^  • 

10  4.  Contrahentes  matrimonium,  cenfentur  contrahere  fecundum 
,  »  Ecclefid  ritum  ■     :         ■  - 

iQ  5  Matrimonium  fub  impojpbili  conditione  non  victatur.  dr  nu^ 
-  -        mero  114.  •   :  '        \  .  , 

lo^  Periculum  anima,impedit  omnesconie^uras 
107  Eltgendum  efifemper fecuritt6,pfopter  animd periculum 
'     .  .        '  •  R  iij 
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108  [TolfrahiUfn  eji  ilUgitime  coniun^9S  retmere  ,  quAm  fefir 

rare 

109  Conjitenti  fAcramentalitercreditur 

110  Conditiones  dubixretfciuntur  a  contraciu  matrimon^' 

lu  MMtrim^tum  tutvdeitt » ji  dolm  dederiteicdupmfi'  mt^ 
mero  113. 

lU  JOolus  danscaufamcontrd£}uiyaneos4mmilU$^qii9S 

114  Ttx.it^c*fiiui,dm9mUtio.appo.decUardt9r  < 

115  Metrimmitimvt  nullum  iudketmr^minqmr^ 

\\6  HMnmem^e»  decUsreimr  wtiSemtt  txttane&ttri  jA*  & 
119.  V  . 

U9  M4i$fimetmm  €x  qtAm  frAtsti«tiiim 
\x\  M9dmimfoffiUlkMmre^cuauf)Lf^tttitteit$k,^n*\xi% 
l2,z  /. 7///^  centum  §. 71r/f#  Mr  tit.declmiMr 

1x4  Modus  impoJJtbUis  an  AnnuIUt  contra^its  d^siit.  12,^.131.159. 
145.147. 

125  Sfonfus  a  n  recuferet  ab jfonfi  res^i fub  modo  datMito  n$» fi- 
cuto  " 

\h^    ContraSim  ceUbretm  fuh  mode  $  en  Jiattm  dicdtur  fer- 

feBus 

1 17  Legatum  vfus,an  differat  4 Ugitto  vfmfiuQm 
»8  Ldemoitpt^ief4dJdiy.%!^itedMitemimkiMt^ 

\.  cUratur         ^  ViS 
^t^ld^jB^tmiUeri 
ijx  Umesen  fofsitejfe  frocitreeesr 

CUudic^^ittcotUreiiihm  Mttetltttatstitr 

154  Ct0i^ekmttsfft  debesitt»  td  intdcem  femetmeMfem  ei 

inKMf.143*  \ 
135  Sfonjus.anrefetere  pofsitabJJfonJdreseidetmyexcaufayU 

•  non  fecuta.et  n.i^6. 

\^6  Religiofayvelres facra  an fit  in  homimim cemmercte 

137  Precium  cUtum pro  re  facra,  vel  rcligiofa  an  poffit  repeH 

138  Ldiciam  C.decondtc.obcaufam  deckratur.eti^o.i^u 

141   Contra^usvUrocitriqueiobltgdtorifdtferuntabaliiSiet  t»^ 
quibus 

142.  Modus  in  dendtiene,  eH  fdrs  dccidentdUt  ilUus  et  144.  et 

i6z,  '  ' 

14S  FfmfHetn^ieiterdtcdtm 

.      •  149  Mr 
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'ti49  Iterquidftgnificetetna^o.      y  ' 

151  Vfufiuaulegato,vfu5dnfefAr€rif0ffttetH,\^j,  's';  ' 

151  Vfusfruausnomen  eftgenericum.etquidfi^ificeil^i^^^ 

l-perferuum^Afi^Jevfuet  habitationedeclaratur 

154  ConditioquA  ex  fui  natura  non  poteft  adimplere  habeturpr^ 
•     '  ,   nonfcripta  , 

155  Tmfoffibilttasinteftamentisqutdvitietet  rA^%, 

15^  LegatumretaltenAan.et  quandovaleat  ^ 

159  LdenfonHratiofalfa^A.infra  hoc ttt.dcclaratitr 

160  l,eaqux  ^.C^dedona.ante  nup.declaratur  '  # 

i<^r  Bosanpoffit  eJfefinenuptiisetn.i6L.       -  '  <•  •  " 

1^3  Condttio  tmpojfibtlU,quam  teftator putat poffihilem,an  anrmllet 

teftamentum  et  n,ijy.i-j%.\j^.\%o, 
1^4  resiamentum  an  valeat,  vbi  apparet^teftatorem  illudinuali 
voluijfe 

16^  Teftamentt  fauore  in  dubiofit  interpretatio 
\66  i\feruo  manumtjfo    fi.de  condtc.tndeb.decUratUrvpiue  ad 
n,\%u 

17  2  Impoffibile  quotuplex ftt  et  n.\y6.et\yy.  -  ... 

173  Lex  anpoffitfingeretmpoffibtle,etquod  - 
i8z  Litttfmfinis,etexttusfempereH  dubtus 
183  /.Z«rr/«r/  T//////  85.^/,^^  ttt.declaratur  vfque  ad  n,\^i.     « ' 
18^  Ftltatioqtwt  modis probaripojfit 

187  ftliAtionisprobattoquArequtrat,quo  adquafipojfeffionem  ,  et 
proprietatemyvfque  adn,  189. 

191  rfr^4  teftatortstntelltgunturyficundum  ea ,  adquit  refermn- 
tur 


194  Suttasfinepatriapotefiateejfe  nonpoteft 

195  /^^'''^^,  V^^^ttsvtebanturmarttt.demulieribusfimmalaCufhl, 

cantes  ■'^ 

19^  filifantiquitus  quomod$nomina9ttttr  ;  :* 

197  Condftioimpoj/ibfltsy  an  annuiUt fiii/ tnfti/utionem  ,  et  nlm. 
198.^/202.  ,  ,  ,    .  _  ^    .  .  , 

J99  Condttiones turpes^ »fsimilentf$rimpofsthiltbus,etnum .204. 

,  .  •.  :•..••  •.  ^.v    ■  . 

^06   Ftlij  viuente  patre  ,  Domini  quodammodo  exiHimabat^- 

tur  '  . .  '  .j    ■  •  .        -'•  ' 

107  ClaufuUapp'ofitaittfrimipioyrefertMradfequent^:l'  j^^.. 
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208  Fili^ j/rdterttdyAn  rumpanf  teftamentum  *.  •: 

209  ExtrAnem  AnfoffiteffehereslgrAdu.inquo  filius  eftfrAte- 

ritus 

110  Conditio  imfoffihilis  an  annuUet  filij  inftitutionem  ,  foH  U 
quoniam  tn  frmihus  Cde  tnoffl  tesUmen. et  n,  ui.vj^ue  ad 
/7.215. 

213  Actusfeccansinforma^fl  nuUus 

217  Textm  tn  ^.fina-InsHjeUga.decUratur  vfque  adnumerum 

220.  ^  *     m.  , 

22 1  Legatnm  rei fan6i£  ,  vel frohihttdy  an  fit  frdftandum  in  dfti- 

matione  -  • 

222  Legatum  continens  in  fe  turfitudtnem  ,  an  vaieatetnum. 

214. 

123  MuUeres  honeftd.nonvtehantur  munditiisi  quihushodit  V- 

tuntur  '  ' 

225  l.Turfialegata-f.delega.y.declaratur  ■  •  . 
1x6  Cofiditio  imfoffihtlis  de fa^Oyan  di^fttufncm  annuJUt.et  nu. 

iiy-et  228. 

229    Lcumheres  ^§  i.f.defiatulihe.decUratur  vfque  ad mme- 
ro  233. 

233  Lihcrtatc  legata,  quando  ademfttonemcontineat .  et  nu.i)4^. 

et  23?.  ^  . 

23^   CondniotmfoffihtUsexfcrflexitate^anarfnutlet  difpofitio- 

nem,etn.2.7,'j.cti.^^' 
258  TormafnhftanttMts  teftamenthtn  quo  confiftat. 

^C^f^S^U^  Mpossibilivm  conditionum  naturnm,&:  cf- 

I^KIj^^  {bnci.im  Kic  explicaciirusliim  ,  qux  maceria  val  - 

S^jli^^     diificilis  cft,vr  ipfamct  dcnominario  dcmon- 

^S^W^?^  ftrat.  impoiribilitaccm  in  modo  pcrcipicndi , 

8^^^^^^  cam  iniicftigandi.    Qiiam  matcnani  rradanc 

Doaorcs  in  locis  diucrfis^uo^cipuc  tamcn  hic,&:  in  l.impoiTi- 

bilis  7.*f.  dc  verb.oblig-1.  non  iblum  30.ff.de  oblig.&:  adio.§. 

Mnpoflibilis,  inft.dc  inuti.l.i. fF.de  hcrcd.infti.l.imporiibilium, 

185.fF.de rcg.iur.&:dc  iurc  Caftell^in  I.^.titulo  ^.parr.^.I.iy. 

citulo  ii.parr.5.  S.:ibicommuniterrcribcntcs.  In  quibuslocis, 

dcimpolllbilibusconditionibus  agitur,  circa  carum  appofi- 

tioncsin  ceftamcntis ,  vel  contiraaibus ,  ciim  diucrfum  clFe- 

dum 
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d:um  appofitio  conditionis  impofTibiliSjCircaprscdida  produ- 
car.  cum  autcm  efFedkis  ipli  multoties  intcr  fc  contrarien tur: 
ideo  hic  de  omnibus  appofitionibus  ipiius  conditionis,tam  re- 

fpc6lu  contraduum.quam  tcftamcncorum  agere  intendo,  fc- 
parando  vnum  ab  alio,quantum  llibie6l:a  matcria  patietur,  vt 
facilius,  &  clarius  natura,  &:  eirentia  impoilibilium  conditio- 
num  pcrcipiatur.  quia  docct  lureconfultus  in  hac  lege  3. 
impoHibilcs  conditioncs  teftamentariis  difpofitionibus  appo- 
fitas,non  viciare  teflamcntajncc  in  eis  contenta,  fcd  ipias  rcii- 
ci,&:  pronon  fcriptishabcri. 

Inucftigandumantc  omniaanobis  cfl:,  pro  pcrfeda  cogni> 
tione  impoilibiHum  conditionum  ,  quot  fint  impoifibiJium 
conditionum  rpecies.&:  Accur.in  ^.imponibilis  Inrtic.dc  herc- 
di.infticuen.vcrbo  imfofstbtlis  quatuor  impoflibihum  condirio- 
num  Ipccies  confljtuitiprimam  conditionis?pecicmimpofli- 
bilem  a natura  appellat,cui  natura ipla  conrrariitur ,  quin  mi- 
nusfir,vtliccclum  digito  tctigcrit:  aliamimpofsihil  cm  condi- 
tionem  appcllauit  Accurflus>dc  iure,quam  aitcflc  eam,quae  a 
iurc  tanquamimpofljbilisiudicatur.hancdcclarac  Accur.hoc 
cxemplo ,  vcluti  fi  Patrem  ah  hojlibusnon  redcmeris ,  quia  talcm 
condirioncm  artc/ramr  Accurflus  ,aiurcimpoflibiIcm  rcpu- 
tari.vtin  l.conditioncs  9.  &:ibi  glofl'i.fl".^e  condit.infti.l.con- 
dicioncsi4.&:  in  I.filius  i^.fl^.eod.  prouthis  &:  flmihbus exem- 
plis ,  hancdiuifloncm  illuftratam  tradit  Anton.  Gom.Iibro  i. 
varia.cap.i2.num.^2.  inprinc.  Decifionibus  lo.Rotacantiqug 
fubtitulo  dc  teftam.num  3.  qux  alias  eft  dcciflo  8^8.]Harc  c- 
nim  condicio  vton  redimcndi  patrem,conu^  bonos  morcs  ccnfe- 
tur  .proptcrquam  caufam,hliusred:c  cxhercdari  potcft.  vtin 
authcntka  flcaptiui.(?.dcepif  &:clcri.  I.i.  C.dchisquxpcena; 
nomi.vndc  hx  conditioncs,  tanquam  turpcs  ,&:  aiure  repro- 
bata:,fimihtcr  adinftarconditionum  impoflibiliumhabcntur, 
vtpcrindc  ,quoad  carundcmcfl:c£l:um,  pro  non  fcriptis  exi- 
ftanr.  vc  acccftabacur  Maccianus  lurcconfulcus  in  diAa  I.con- 
diciones  .^.ibi  ^//^  contra  bonos  rnores,fro  non fcriftis  hahentur ,  ^ 
ferinde  ac fi  conditio  hercditatifiuc  lcgato  adie^a  non  ejfet^cafitur  he- 
reditas  kgatumvc.dic^A  dcci.io.didonum.j. 

Exqiiibus  vcrbis  diccarlcgis  clarcpcrcipicur  ,  malc  Accur- 
fiumdnflamcondicioncm  appcllaflbimpoflibiJcm  ,  cun:  infe 
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nouficimpoflibilis ,  redadinftar  impoflibilium  condiiionum 
habcarur ,  quo  ad  effedum  adquifitionis  legati ,  vcl  emonu- 
mcnti  fub  carclid:i. 

Alia  conditio  dicitur  ab  Accurflo  impoflibihs  de  fado, 
quam  ilhiftrat  hoc  (z\c:m^\o'.Jtmontem  aureum  dederis.  quartam 
(pccicm  impofllbihs  conditionis  apponit  diccns ,  impofhbi- 
lcm  conditioncm  cam  dici,quam  pcrplcxitas  diipohtionis  ini- 
pcditjhabcrc  cfFcdum ,  quae  cx  rci  pcrplcxitatc  oritur.  hanc 
dcmonftrat  Accud.cx  Tcxr.in  1  flTitius  K^.ff.dccondi.inftit. 
vbi  teft^tor  ita  fcripfcrar.  Si  Titiusheres  erit  Seius  heresejlo,  p 
Seius  heres  erit  Tittus  heres  eflo-  co  cnim  ca(u,  cx  pcrplcxicatc  di- 
rpolitionis  corruit  rcftamcntaria  difpofitio.  hanc  diuifloncm 
indido§.impoflibihs.approbant  Fabcr.Angc.  &c  VigUus,quo  ' 
ad  tres(pccics  &:  quoad  quatuor  approbat  Barc.  in  l.i.anu.i. 
If.dccond.inft.phircs  tradit  Scbas.Mcdiccsde  cafibus  fortui- 
tis  primapart.qujcft.^.  hanc  candcm  diuilioncmtradit&:  cx- 
phcat  Galganc.de  condit.&:  dcmonftr.i.part,cap.2.pcr  totum 
.Thomas  Sanchcz  c  (bcictatc  lcfus  primo  tom.  dc  matiim.hb. 
5.difputa.4.in  princ. 

Sarmicnto  vcro  Hbro  i.fclcda.hb.i.c.i.duas  tantum  fpccies 
impoflibilium  conditionum  con/licuic  diccns ,  duas  cflc  Ipc- 
cies,  aham  in  co  quod  fimpliciter  cft  impofllbilc ,  vt  fi  coclum 
digico  non  cccigcris,  &  (ecundam  in  co  quod  per  fuppoficio- 
.nem  eft  impofiibihs',  quod  folet  ius  faccre  mulcocies ,  vcluti  111 
'  fidionc  legis  Cornclise.vt  in  LiegeComclia  ii.ff.dc  tcftamcn. 
qu^fingit,  eosquiinhoftiumpotcftatedeccflcrinc,  pcrinde 
cflcatcjuefiinpotcftatehoftiuninon  perucniflcnc :  vc  corum 
tcftamcncavahdafinc.  qux  fi<^io  a  partc  rci,  impoflibihs  eft, 
cumrcaliccr,  morcuesapudhoftcs,  non  poccftdici',quod  a- 
pud  cos  morcuus  non  fueric,  hanc  fcquicur  Molina  Thcolog- 
de  iuftit.  &  iuJ".  tradat.  2.  difputat.  lo^,  vcrfi.  rurfus  condi. 
tio. 

Mcrccrius  vcrolib.i.conimunium  opinionum  c.i^.quatuor 
fpccicbus  diftin^kis  ,  conditioncs  impoffibiles  diuifas  cxiftcre 
docct.  Inqiiit  cnim,  quod  auc  nacura  ficri  aliquid  non  poccft, 
.  vcl  cum  a  nacura  poccft,  camcn  in  rc  prohibccur ,  vcl  cum  iurc 
concclTum  cft,  fado  camcn  hominis  ficri  nonpoccft,  vclcum 
pcr  homincs  conftat ,  propccr  coh^rentiam ,  vcl  concurfum, 

omni- 
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omnino  cxtra  poceftatcm.  Vidcamus  autem.qu^fint  hac  qu«- 
tuor  fpecics  impolUbilium  condidonum.Impoflibilis  conditio  ^ 
anatura  dicitur  ,  (vt  diclum  cft)  cui  anatura  impcdimcnto 
cft,quo  minus  cxiftat.  docet  luftmianus  in  §.impoflibilis  inft. 
4c  inut.ftip'Camque  cxcmpIisiUuftrat.inftipuIationcfada,  i- 
t^cmltmdiguo  tettgero  darejpondes.  cum  a  natura  impoflibile 
^^quodquisdigito  coelum  tangat.idcmquctraditlurcconfiiK 
Clis#|kl4flipoftibiIis  ^.ff.de  verb.oblig.  ibi  fi in  calum  non^jf^fj^  . 
^i/j.ciiinmf4»:imdoib*iBfinefir.de  iniuft.  rup.docet  Grega. 
Lppez  adliii7#ticiik>iJup2^5*Pithai^ 

dciiitttaicliaBcrolanv^^  ccterasveroadl  ^ 

w&sji;  impoflibilium  iiabcri.quiibidcniii|l|p.^«4ii^ 

iem.quia  cuius  amnnado  impolfibjS^ 

citur  neccftaria.  quod  exAccurfio&:Barr.  adnocarunt,  licct 

impoftibilc  dc  lurc ,  cum  impoflibilcanatura  xquiparaucrit. 

Silctus  inter  coniUia  rykacrimQniaiia  dxucribrum  DD.  ccai*ij^ 

num.^9.  * 
Huius  autcm  impoftibilisconditionis  anatura ,  dux  quo-  i$ 

quc  font  ipccies»  voa  quac  icmper  eft  imponibilis ,  vt  fupra 
reculimus.  aitera.qux  fbnper  noneftimpoinbdis,  icd  pcr  fupr- 
pofitionem,vc  in  cxcmplis  l.fi  Mcuia  45.iT!,dehercd.iiiil.vbi^« 
ipoficionc  fiida  a  tcftatorcj/?  eius fil$A  viuet, ft  tefta tor  nunquaia 
mia»i>iibttCcit»vcimpoifibikAUttdiu  inc-- 
?ftimpIo  lcum  ttle  71.$.  6djEiflvJip;vflE&a  lipc 

ml^i^^mmh^^  quib^iiitelligitur,  quoct  mcebac  A^r.i 
1.  i-fEpro  focio,  verbd^      vbi  dicebat.  legemnon  poflc  fin-  17 

gcrc  impoffibilc a  natura ,  vt intclligatur  de  impoffibili  primac 
ipeciei ,  qua^rcmperanatura  cft  impoinbilis.  docctSpino  in 
ipeculo  tcftamcn.gloL14.numer.147.nam  ft  adimpoftibilcic- 
cundx  fpccici  rcfcratur ,  (cmpcr  vbilcx  fingit,  impoiiibilc  cft 
idquod  fingit:  vt  in  cxcmplis  lupra  rclatis  conftat.  &:  ita  opri- 
mc  diccbar  Bartolus ,  Icgem  non  poflc  fingcrc  fiab  impoflibili  ^ 
dc  naiura  in  gcnere,lcd  bcnc  fub  impoflibili  in  rpecic.ita  Bar. 
inLeadcm  z.colum.  de  duobareis  Autlient.hcc  ita  coIum.3.in 
•psinc  Ct  d^cluobu$reis^BacCiinLfiis<|uipraempjy>re.CQJla^^^^^^ 
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'  num.iy.fF.dcvruoapio.  &inl.rub  conditionecol.i.lF.dc  fotu- 
tio.Alcia.de  pi^fump.prj.partc  &c  Facit  Text.in  lii  patcr  cum 
l.fequcnti  iFdc  adop.§.minorcminfl.dc  adop.  Abb.m  cap.dc- 

•  bitumnum.^.de  BaptifiTcxtusinI.quiinvtcro.fF.de  flar.hom. 
l.iscuiicalF.quando  dieslcga.toto  titulo.fF.de  capti.  &  poft- 
lim.reuer.&cdnoubilis  Tex.fccundum  Sanniencolihr.iie<4 
leda.cap.i.num.i.  infine  l.confeilionibus  i5.£  de  iniecrogiv 
adioiecunda  fpecieimpoilibilium  condicionum  concinencur 
Hbt/px  funt  contra  ius ,  vel aequicacem.  nam  licec reuera, 
nacura  poflibiliaiinc»  dicuncor  camentmpoflibilia  >  qina  quae 
honefte  £icereiionpoffiimn$ »  ea  nec  nosfacciiygife  fia^il . 
dum  eft  Lfilins  i^.fiLde  condicion.inftibi  tum  ^tufiBfMfiAti 
fietatem^xUfhmihitenhveritimMMm  niftrdm^t  vt  gtnenditaf^ 
xerim  contrAhonos  meresfunt ,  tuc  fateri  nos  poffe  credendmneH, 
. '  cuius  conditionis  exempla  ponuntur,  in  1-fi  quis  (iib  eoditionc 
S.I.condicioncs  9.  &:  14  l.quidam  z7.lF.de  condit.infl.l.conti- 
nuus  i37.§.cum  quis  fF.dc  vcr.oblig.iaquibus  iuribus  habcntur 
vaha  exeinpla  >  in  quibus  c.ondiciones  pro  impoiilbilibus  iudi- 
cantur. 

Verum  ofFert  fc  hic  obi  ter  diipucanda  magna  difiicultas  .cx 
tS^  quod  in  dida  l.fub  conditione  S.fiwde  ccindit.inft.in  vcrfi. fi 
qitisfub  iurijturandi conditione ,  i^ftimco  ^^f^u^ieji^v;^^ 
randi>remiccicur  ipia  c6nditiol^|BflKlrand], ituod  iliag^iam  dif^ 
ficulcacemj||l|jil»^fegi^^  religio,  a  teftamencaria  di- 

'  fpoficiQiie  nni  iceiidacur^ex  Lcum  pacer  77.  $.  filiustnacrem  £ 
oe  lega.ifovbi  non  fi>lum  reiicicur  iuramencum^nec  iucifiuran- 
di  religio  repellicur ,  fisd  podus  adeo  adum  confitmac ,  quod 
ipfius  iuramenci  appoficio ,  habec  vim  repeci^onis  iacaBfiiin- 
reftati.quia  materhere»ihfticuca,in  ceftameriito  niillo,  rogaca 
.  a  filio,  &:  iuramencopracfticodchcredicaccrcfticuenda,non 
fb  I  um  ex  tcfta  mcnto  grauata  cenletur ,  verum  edam  ab  ince- 

.  ft.iro  fhcccdcns,  hcrcditatcm  rcfHcucrc  tencturvircucc  iura- 
nicntnntcrpoliti.  .  '  ■''^is^^^-'' 

,  Q^uam  difhcultatcmquodammodo  pra-fcntirc  vifus  eft 
Acbirfius  in  diclo  §.  filius  matrcm  vcrho iui ifiurandi,in  fine. 
dum  diccbat ,  quod  fil/us  dum  tcftabatur,  &  hercdcmcius 

matrcm  inftituerac,  nihilominus.defiderabac  cius  heredita- 

ccmcum  efiedupenicnircfideicommifiSuioy  ciii  gcauabaciir 

macer 
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matcr  rcftituere.iuxtaTextuniin  I.i.in  princip.C.commu.  dc 
legat.&r  propter  hanc  afFedionem,quam  teftator  habuit ,  vo- 
luit  vt  cum  efFedu  perueniret.  ideoque  voluit  (inquit  Accur- 
fius)  luramcntum  interponi,  quia  credebattcftator,in  aliqua 
rolemnitatc  tcftamcntum  pcccarc,  fcu  dcficcrc,  quam  virtute 
iuramcnti  (anarc  putabat. 

Sed  hxc  Accurr.intcrprctatio  ex  fe ,  non  tollit  difficulta-  23 
tcm,  quinimononeft  crcdcndum.  tcftatorcm  fcicntcm.fcu 
timcntcmtcftamcntuminahquare  pcccarc,  non  adhibuide 
omnem  curam ,  &:  diligcntiam  ,  ad  talc  vicium  purgandum. 
fcmpcrcnimtcftator,ccnfcturfacere  a<Sl:um,eo  mcliori  moi^o 
quo  potcft,acvaIet.vttradit  Alcia.inc  cum  contingat  numcr. 
95, &:  feqq.de  iureiuran. 

Sed  vltra  prasdidam  Accur.intcrprctatione  apparct,magna  ^ a 
fliifledubitationcm,  in  fpecie  didi  §.  filiusmatrem,quifhaibi  • 
pra^ftitcrit  iuramcntu,cumtota  intclligcntia  prardidi  Tcxtus 
.  depcdeat  ex  cognicionc  pcrfonac ,  qua:  ibi  iuramcntu  prarftitit. 
Neq>  ille  Tex.apcrit,an  tcftator,  an  vcro  heres  iuramcntu  pr^*- 
ftiterit ,  fcd  tantum  diQiiturtJiurandi  religione prsftari  ro<^aucrat. 
Vnde  Bartolus  in  diifbo  Tcxt.pro  fummario  accipicbat  diccnsj 
quod  iuramentum  teftatoris,  vcl  hcredis  habct  vim  rcp^titjo- 
nis  ab  intcftato  ,  &: hoc  modo  prscdictum  Tcxtum  intellexit 
Paulus  dc  Caft.  ibidcm ,  &:  glolla  in  1. 2.  vcrbo  iuramentum  C 
commu-dc  legat.intcllexitquod  in  dido  §•  filiusmatrcm.  tc-  f  ^ 
ftatorheredemcogauerat,  vtiurarcr,quodIegata ,  vcl  /idci- 
commiiFa  a  ic  rcliif^a  pracftarec,  fcquuntur  hancFcntentiam 
plures  relati  a  Couar.inc.RainaJdus  §,5. num.io.de  rcftamcn. 
vcrri.yrr/W(!7;;i>«/f//Af,concIudcns,quodIicctdubiumfif,anmu- 
tcr,  an  vcroiiliusiuramentumprxftitcrit,  tamcn  quod  vcro 
iimihus  cft,abhcredcpra:ftitum.  idcmamplcditur  Alciar.in 
c.cum  contingat  n.95.&:  9^.  dc  iurciuran.  Anto.  Gomez.ad  1. 
3.Tauri  num.^^  .dicit  prxdidum  Tcxtum  allegari  indiftin^fbc, 
quando  iuramcntum  apponitur,  fiucabhercdc,fiuca  tcftato- 
rc.  &:  ita  Albcric.  &:  plurimos  Dodlorcs  cum  Tcxrum  intcl- 
Jcxinc  ,  &:  cum  ad  didum  cfFedum  fingularcm  ,  &:  vni- 
cum  appcllari  .-i  Baldo  &:  Immo.  atteft.ntur  ibi  d\di\\%  Go- 
mez.  apparct  igitur  controucrfiim  fmlFc,  an  iuramcnrum  a 
matrc^ an  veio  a  filio  prasftitum fuilFct,  an  veto  ab  vtroquc, 
-      ~  ^  S  iij 
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ly       Vt  autcm  cius  vcrus  lenfus  pcrcipiatur,  Sc  pracdida  difficul- 
tas  cnuclcata  rcmancat ,  cxiftimaui ,  vcram  intcrprctationcm  ^ 
dicki  Tcx.cflc  liancquae  cx  infra  diccndis  conftabit:fi  aducrta- 

28  nius  IC-m  I-quarliib  condjcionc8.tF.dc  cond.Infti.&:m{imiJi- 
bus.  idco  iuiiilurandi  rcligioncm  adimcrc  ,  &c  a  teftamcntaria 
difpoiltioncrciiccre»  qui.x  taic  iuramcntumdcbcbatprxftari 

ab  hcrcdcjvcl  lcgatario,dc  adimplcndo  grauaminc.docct  Ac-  | 
curlius  ibi  vcrbo  qu^ fnb  conditione ,  vndc  nc  ad  adquifitioncm 
lcgati,  vclcmolumcnci  fpcadquificionis  lucri,facilitcr  iurifiu- 
randi  rcligioiicm  conccmncrcc  flacuit  Prxcor,  nc  quisiurarc 
cogcrccur,cr.Hit cnim aliqui  homincs  adco  hicilcs adiuradLun, 
conccmpcurcliji;ionis,quiquomodohbctiurabanr.  Alij  vcro  a- 
dco  cimidi>quod  lcgaca pcrdcbantpriufquam iuraircnc.Voiuit 
cri^o.cxhis  mocus  PrxcorjCumcuirubiuriiiurandi  condicione 
.  quid  rclictum  crac,ica  capcrc  pollc»  vt  capiunt  Iii ,  quibus  nulia 
tahs  lurifiuranJi  tonditio  in/critur,&:  rcdc.qu?  omnia  cx  con- 
tcxtura  dicta;  iegis  qux  jub  conditionc  ciarc.  dcprchcnditur, 
&:ricniimirum,  li  iuramcntum  a  tcilaracnraria  difpoiitionc 

29  rciiciatur. 

In fpccic  autcm  Tcxc.  in  diclra  1.  aim  patcr.  77.  §.  fiiius  ma- 
trcm..nonrciicituriuramcncum,qnia  ibi  iuramt  ntum  non  rc- 

■  '    fcrtur  adlcgatarium ,  vci  ad  hcrcdcm,  fcdilhid  fait  pra:ftitum 
ab  ipibmectcftatorc.  vcnocat  Accur.ind.§.rtiius  mnrrem.vcr- 

ja    bo  turtfiurandi quo  cafh  non reiicirur.quia  luramcnto  a  tcllato  - 
rcintcllamento  intcrpofito  ,  ccnfctur  iuramcntumintcrpofi  - 
cumad  validandum  tc/lamcntum ,  co  calii,  quo  in  aliqua  luris  ! 
Iblcmnitatcpcccaretj&dcficcret.  quia  iuramcntum  pra:fti-  ' 
tum  atcftatorc,  inducitclaullilamcodiciilarcm.  laiiinl.cam 
quam.num- 1  i.C. dc  fidcicomm.  ciim  idcm i;nportcc ,  acquc  ii 
tc/I:acordixiffcc,ii  adusqucm  ago  non  valcc  vt  a  mc  iit,  valcat 
co  mchorimodoquo  poilic.Bar.in  I.fi  quisprq  co.  fi.dcfidc-  : 
iufl*num.i?.  Couarr.in  cap-Rainaldus-  §.3.  numcr.io.  dc  tcfta. 
Anchon.Gomcz.adl.;.cauri  numcro  7^Ioan.Guricr.ad  I.  nc- 
mo  potcft  ^).n.i59.  dc  lcga.r.Spino  in  Ipcculo  ccftamcn.glolf  3.    *      "  1 
num.)«?.  I 

31  Vndc  cum  cx  dicl:a  iuramenti  appofirionc,  inducarur  clau  -  | 
iiila  codiciliaris  .quxfblet  apponi  ad  fullincndum  teiUmciv-  •  I 
tuai,  co  ca/li  qiio  forfan  dciicerc polfct, vc  dc  pluabus  cius  ef-  ^ 

.  fedibus, 
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fetbibiis  muka  rcccnfetFabiusTurrctii?  de  clauflila  codicillari 
a  primaquacft.  cum  lcqucntibus  clare  apparet  tcftarorcmil- 
lud  appofuiilc  ,  ad  confirmationem  cius  vltimx  difpolitionis. 
Nil  igiturmirum,  finon  rcuocctur  talc  iuramcntum ,  a  Stt  i 
difpolitionc.  Docct  Silctus  volumin.  i.  diucr/brum  conliiio- 
con.i49.numero  55. &:  con  ^^.numcroii.  dum  ancrit,  quod 
iuramcntum  intcll:amcntoappolitum,habctin  lctacitam  il- 
lam  c\;iuiu\:imj  ncm^ic om?9/f^e/iori moilo ,  qnx  procedit.quoad 
caomnia>dcquibusc(ldi(politum.  non  vcroquoad  aliapro 
quofaciunt  notatapcr  Arctiji.in  l.qui  iupcrilitjs^column.^.in 
fine  If.dc  adquir.hcre.  Hocautcm  itaintcnigcndum  cft,  quod 
fbpplcat  dcfcAus  lolemnitatuum  ,  non  vcro  {bbftantjalium, 
fccundum  Aretin.con^i^.num.^.  Dcci.  conlil.^oi.num.^  io.  dc 
12.  6c  quodiuramcntumibinonabheredc.feulegatario  appo- 
fitumccnlcatur,fcd  ab  ipiomct  tcllatoie  ,  confirmat  tribusar- 
gumcntis,Ionn.Guticr.dciuramcn.conjfirma.2.partc,c-2.num' 
5.  in  \cxi\.  fdqunmuis  vbi  ait>quod(L*cundumcontcxturamdi- 
di  g.potjus.diccndum  cflctjdiuinatorium  affcrcrc,quod  hcrcs 
luramcntumpraftitcrit ,  quam  cius  lcndimdcclararc.  Tum 
quia  prxdidi  g.dcciiio  ccn(ctur  noua,  cum  fimilis  dc  iurcaUa 
non  rcperiatur,  fi  autcmindicl:o  §.  fihus  matrcm,  lcgatarius 
prxftitiifct  iur.imcntum ,  dc  prarftandis  lcgatis  cxtcftamcnto 
nullo,fruflrancacfl'ct  dccifioTcxr.in  l.fin.C.de  fideiconi.&:  in 
§. fina.Inflj.de  fidcicom.hcrcd.vbi  hoc  difponiturJnquit  cnim 
Gutierrcn.  quod  \cx  fcmpcr  dcbct  intclligi ,  in  calu  dubio >  &: 
non  dccilb  per  aliam  lcgcm.argu.  I-quod  Labco  ff.dc  Carbo  c- 
dic.  Vlterius  ,  quia  ratio  ob  quam  ibi  deciditur  matrcm  Icgiti- 
mamhcredcm  cogendam ,  fidcicommiflum  praflarc  cx  tcfla- 
mcntonullo,cacft,quam  ibi  IC-ifl^gnat.  Qj^iia  ciuxa:  volfitatis 
prcccs.ad  omncgcn^fucccdedi  prolata:  a  tcfcatorc  vjdcbatur. 
Vndc  clare  conftat,fummas  prcccs  tcftatons,  voliiratcm  ipflus 
dcclaraflc,vt  ad  omncm  fuccclfioncm  cxtcnfa  dicatur,non  vc- 
roiuramcntti  abheredc  intcrpofltu  ccn/ctur.llla  aut  tcftatoris 
vcrbaiiccxplicat  Guticn*.d.loco  vcrflc. ^.qu:ncrat!ov\. cu  fcnfu 
habcat  quafl  tcftator  rogaucrit  fiium  hcredcm, cum  iunflura- 
di  rcligionc  vt  fblucrct  fidcicommiifa,co  cafii  quo  nullum  cflct 
tcfhimcntum,quali  diccrct,Prccor  tc  pcrDcum  viuujn,Icgata 
amerchda  inmco  tcftamciuolbluas,  ctiamfl  illud  in  aliqua 
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Iblcmnicatc  deficiat,&:  in  forma  pcccet.Manct  igitur  clarc  cx- 
plicatum,quo  cafli  iuramcnti  rcligio  a  tcftamentis  non  rciicia- 
tur  &dcclaratus  tcx.ind.§.filiusmatrcm,docctpra^did:a  Ca- 
uallos  Pradica.comm.controucrfiarum  quaeft.yoj. 
3^  Tertia  fpccie  impolTibilium  conditionumcontincntur  illx, 
qua:  pcr  rerum  naturam  freri  poflUnr.nec  cis  ius  aut  xquitas  rc-^ 
fiftit,ab  homine  tamen  fieri  non  poftunt  commodcvt  in  exem- 
plis  l  cum  licrcs  4.  §.i.  ft.dc  ftatu  libcr.veluu  ,  quando  pauper 
grauatus.dc  dando  exccfliuam  pccuni^  quantitatem.quia  tunc 
rcfpcdu  paupcnsimpoflibilc  iudicatur.  quod  quidem  magis 
diflicilc  dici  dcbct,quam  importibiIc,vt  diccbatlC.in  Lcum  in 
^hircs  6o.§.i.vcrCi' piiji^hec  ttl?i  iunda  gloill  vcrbo  impollibile, 
iuncla  l  cum  fanc,  i- ft.dcIiisquxdcieccruntvclcftude.Lcum 

37  aliis-C.dc  curar.fiirio.Grcg.Lopezad  l.^^.tit.^.part.o.glo.^- 

Sub  quarto  imponibilium  condinonum  membro  continen- 
turillc,quarum  impoftibiIitasprouenit&cmanat,ex  perplexi- 
tate  vcrborum,vt  docet  Galga  de  cond.  dc  dcmon  i.par.c.i.q. 
S^.n.^.qui  dcclarat  cx  I.qui  quadringeta  ft.ad l.Falc.  &: eft cxe- 
plum  in  l.fiTitius,!^. rF.de  cond  inft.  vbi  ita  diipofitum  crat 
,  .  TittMheres  erit-,Sempromus  heres  eflo.Si  Sempronim  heres  erit^Titius 
heres  eHo.W\x\\x(moA\  cnim  hcredis  Inftitutio  dicitur,aliquid  in 
le  impo/fibilc  contincre,  cu  conditionalis  fit,&:  concurrere  dil- 
pofitiononpol]it,namex  hac  verborfi  conccptione,nccTitius 
nec  Scmproniushcrcs  e/fe  poteft,cum  altcrius  ab  altcro  condi- 

38  tio  pendcat.  Et  fic  cum  talis  conditio  cxiftcrc  non  pollitjin  d  l. 
fiTjtius.appcIIaturlmpoflibihs,  extat&:  ahud  exemplum,inL  ; 
qui  quadraginta  SS.tf.adlcg-Falc-  &  in).5  §.filiiisintcr  mcdias 
ff.dc  hbc.  &:  pofth.  ibi  quonnm pofl  aditam  heredttatem  voluit  eum 
fummottim  qnod  efl  impojpbile.l^icct  autem  pr^did:^  injpoflibilcs 

39  conditioncsappcllcntur,propriccoditionesappc|Iari  nonpof-  . 
funt,cu  eisproprie  conucniat  dcfinitio  conditionis ,  qua  (upra 
in  i.rub.par.tradidimus»cum  non  fufpcndant  adum,ncc  ipfius 

'  - .  vajiditascx  futurocucntupcndcat.  quod  docct  Pichardoin  §. 
impoffibihs  Inft.dc  here.inft.n./.diccns  quod  licct  cxepla  non 
fblcantrcgulam  rcftringcrc,l.rcgu.9.vcrfi.&:  hcccmunicipium 
ff.dc iuris &:  hOii  ignor.tamcn illam exphcar,&: dcclarat  Vndc 
c!icebat,quod  cu  proprieimpollibile  dicacur.quodnaturaficri 
'  nonpotcft.I.impoffibihsy.fT.dc  vcrb.ob.§.iniponibihs  inft.co. 

.  Indc 
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indc  difpofitio  fadra  (iib  caliimpoiIibilitate,propnc  iub  coiitli- 
tione  non  dicccur fada :  fcd  fada fub  fbno nominis ,  (cu  vcrbi 
liuius  condicioniSjVCappellauit  Pichardoin  fupradidto  loco. 

Hisicapra:fuppo(itis,&:  conftitutis,  generafis  ex  noftro  tcx. 
defumiturconcluiio :  qux  vt  rcgula  ab  omnibus  fcre  conflitui- 
cur.Ncmpe impollibilis  condicio  tefl.imcntarias di(poiiciones, 
quibus adiicitur ,  non  vitiat ,  {cd  potius  pro  non  adiccla  habcri 
dcbet,quam  conclulioncm  conHrm;mt  lcribentcs,cx  1. 1  I  mu- 
licr,io.fhdecond.inrt:i.I  fi quis  (^.'f  cod.l  cum  in  fccund-o.T^^  ff. 
deiniuft.rup.l.  fi  M^uia.^r.infin.tf.dc  hcrcd.inft-l.abomnibus 
io4.§.r.ff.dcIcga.r  ^.impoJfibilis.  inftit.  dc  hercd.inrt:.  &:  vlcra 
fcribcntcs  ind.locis,docentctiamSpinoin  (peculo  tcrt:am.gIo. 
i4.n.i49-Ant.Gom.Iib.i.var.c.  ii.nu.(^7.Pichar.d.§.impoiIibi- 
lislnrt:.dc  hcrc.inrt:i.&:  in  §.  rtimpolTibilisinfl.de  inut.ftipula.n. 
5     mulci  ahj  pcr  cos  relati. 

Huic  autcm  prsedicftic  refblutioni ,  fortirtimx  obflant  dilH- 
cultatcs.&in  primisIC-refponfimi,in  I.nonfolum  ^i.ff.dcobli. 
&:act.  vbi  non  fblum contra6l:us  flipulationis,  fubimportibili 
conditione  celcbratus,nullus  iudicatur:vcrumetiam,&:  quili- 
betalius  concradus.I.imponibilisy.if.dc  verb.obl-  l  ccrti  con- 
did:,  9.  §. quoniam.ff.fi  ccrt.pcc.§.  rt  importibiUs  infl.de  inu.rtip. 
In  quibus  omnibusiuribus,  expreflb  liabccur,rt-ipuIacionem,&: 
qucmlibccalium  concradum  (iib  importibih  condicionc  cclc- 
bracum,  inucilcm  adco  crte,  vc  necnaturalis  obligatiooriatur, 
neq;  taH  c6cr.i£bui  fidciurtbr  inccrucnire  portic ,  vc  diccbac  Go- 
mcz  d.c.ii.lib.i.  var.nu.^jz.id  confirmans  cx  l.fub  importibili. 
i^.fiPdc  fidciuffo.vbi  fiibimpofTibili  condirionccelcbraco  con- 
cradu,  non  porcrt:  fidciurtbr  adhiberi- 

Hcc  autcm  dirticultas ,  non  crtugitur  cx  co  quod  aliqui  in- 
dirtin^Ve  cxillimant>ad  cam  fugicndam  diflingucndum  clfc  in- 
tcr  contra<ftus,  Sc  vltimas  volutatcs.  quia  paucis  exhac  rarionc 
augctur  difHcuItas  pra:dicta:pcrpcn{a  cnim  vcra  &:  gcnuina  ra- 
tioncquarcconcraccus  fub  importRbili  codicionc  cclebrati  in- 
firmantur,cacrt-,quod  voluntas  contrahcntium  (iibimpoflibiii 
conditione ca vidctur crtb,nc  contractus  fub  ea  cclcbrati  va- 
lcanr,vtdocctIC  in  d.l.nonfblum  in  fi-lf.  dcoblig.  &:  actio.  ibi 
qtiorurn  frocuUnbio  i»  huiufmodi  aclu^tdUs  cogitaiioef}  vt  ml^^i  cxi- 
Jttment^appoJitOrea  conciitione^quam  fcicint  ejje  impopbilcm.  Pr.T{up- 
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polico  ailtcm  illo  iuris  tritiflimo  principio ,  In  tcftamentis  vo- 
luntatcm  teftatoris.efledominam  iplius  contcxturae  tcftamen- 
caris  l  cx  fado.35-circamcdium,  vcrli.  rerueuttem  ItalicarumM, 
drfacitquidem  totudefuntiivoUtntaS'  nam quid  fenfcrit  expc(ia- 
dumcfl^.aeccfTario  vcnit  concludcndiuii  hanc  rationcm  acque 
ctiam&:  in  tcftamcntii  militarc,cum  tcftator  qui  conditioncm 
impollibilcapponic,vcllc  vidcacur,  dilpolicionc  non  vaJcrc,  vt 
doccc  IC-inl.4.§.i.fr.dcftacuIibc-  vbi  noncftftatulibcr  illc,cui 
libcrtas  in  tam  longu  ccmpus  dacur  &  confcrcucvc  co  ccmporc 
ci  qui  manumilHis  cft,viucrc  no  poflic-  auc fi  ca  diflicilc, immo- 
pcrc  impoflibilc  condicionc  adicccric,  vc  aliudc  ca  Jibcrcas  ob- 
lingcrc  non  poflir.air.n.cunc  IC.  Paulus,  dc  ccftacorc  loqucns, 
inh.d.§.&  cx  mcncc  IuIiani,non  valcrc  difpoficioncm,co  qula 
ccftacornoluic,fuam  ccftamcntaria  difpolitioncm  cfl:cdum  ha- 
bcrc.ita  cnim  IC.ibi  icnbit.quianec antmum  dadd  hhertatis  tefta- 
torhahuit.  Apparct  igicur,impoflibiliconditionc  a  tcftatorc  in 
tcftamctoappolitajcumhabuiflc  tcftatore  animum  illufonum 
adum  faccrcac  tcftamcncariam  diipoficione  nullius  clfc  mo- 
jncnci,  cflicacix  &:  valoris.  Vndcapparecprxdidam  racioncm 
propccr  qua  impoflibilis  codicio  cocradus  annullat  arquc  tcfta. 
metis  coucnirc.atq;  contradib.lvni.  C.dc  his  qua:  pccn^  nomi. 

Ad  hanc  auccm  diflicultaccm  componenda  S>c  enuclcadam, 
vcriflima  cradunc  racioncmtiicedo,quoad  oppoficioneimpof- 
fibihs  condicionis ,  circa  concradlus  auc  vlcimas  voluncaces  di- 
ftingucndumcifciplbs  cncradus  a  ccftamencariis  difpofitioni- 
bus,quia  illijmpoflibilicodicionccis  adicda,viciancur.§  fi  im- 
poflibilis inft.dc  inur.ftipul- vndc  flc  quod  cum  concradlus  iiib 
impoflibili  condicionc  cll:  nullus,  &:  nulla  obligacio  cx  eo  oria- 
tur,  Rcgu.  impoinbihum.dcrcg.iur.in^-  didioilIa>»«//^,cum 
vniucrfilis  nc<:aciua  fic,omncm  oblieacioncm ,  cam  nacuralcm 
qunmciuilcm  cxcludic&:  fuccclforium.  vt  notat,  &:  pluribus 
fundi.mcnris  trndit  Sflcrus  con.  13.  n.38.  cum  fcq.cxcongcftis  in 
volum.confl.macrinio.diucrlb.DD-  Prxdidacamcnicaincclli- 
gcnda  {lintji  cudicio  impoflibilis  aflirmaciuc  appon  itur.vcluti 
fi  cwlkm  digito  tctigcris^<\m2L  hoc  cafu  condicioimpoflibiliscft,&: 
ClC  non  yalcc  conrradus.fl  vcro  pra-dicta  condirio  impoflibilis, 
ncgiiriuc  apponacur ,  vcluri promittit  centum^ftccelHmdigitonon 
/^/;^m/,runc  ha;c  conditio  cum  nc^aciuc  concipiacur  1  non  di- 

cctur 
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ccturimpoftibilis/ed  neceflLaria,&:  valebirconcradus.vt  docet 
Gregor.Lopez  ad  I.  i/.tir.ii.parti.^.verboJ^w»  traxeres  glof!  2. 
connrmansexl-cumin  illa,in2.Relpon.ff  deverb- oblig-tcfta- 
menta  autcmvalent ,  iicet  a  teftatorc  in  ipfbrum  contextura 
impolTibiles  conditiones  apponantur ,  ex  noftro  Text.  &:  aiiis 
fundamentisruprareiatis9&:  in  iiocomncs  ferc  fcribcntes  con- 
cordant*; 

Laboranttanicnmaximopcrc  fcribentcs,  in  inucftiganda 
diftcrcntiae  rationc,  Accurlius  cnim  indidal.  nonfolum  51. 
verbo  conditionu^Ao.  obli.&:  ad:io.diccbat«fauorc  tcftamcnto  - 
rumintroductum  a  iure  eflb,impoflibilcs  conditioncsin  tcfta- 
mentis  appofitas ,  pro non  (cri[>tis  iiabcri,  motus  cx  l.in  tefta- 
mentisii-  ft*.dcrcg  iur.  quiaintcrcft  Rcipublicx  fuprcma  ho- 
minum  iudicia,&:  vltimas  difpofitioncs  eflbdumhabcre,vtf^- 
piusdiclum  eft,cxl.vcl  negarerlf.qucmad.tcfta.apcr  Bar.in  i-i. 
iF  dc  condi  infti.  Cuman-ini.  quidam  rclcgatus  num-  ii.dcre- 
busdubiis,Anton.Gom.hb.i.variar.c.i2n.<j7Couar.ini^.i-par. 
c.3.§.i.num.i.Balduin.de  conditio.c^y.inprinc  Manti.  dc  con- 
ie6lur.vltimar.volunr.tit.i.n.i8.Molina  Theolog.de  iufti.&:iu- 
re  tra6ta,2.di/puta.2o<j.in  i.conclu.Cumanusvero  indidal.i- 
fF.de  conditio.lnfti.(vtatteftaturPichardo  in  §.  impoflibiIis,n. 
j.Inft.dc  inuti.ftipul.)cxiftimauir,  prscdidlxditFcrenda^nulIam 
congruaiTirationcm  allignari  pofle ,  recurrcndo  adremcdium 
de  legenon  omnium,dc  icgib.vt  notat  Spino,in  fpecu.  tcftam. 
glo.rubr.i.par.n.39  attc[taturEmanucl  Suarcz  a  ll^ibcyra  in  ad- 
dition.ad  Anthon.Gom.lib.i.var.c.fin.ad  nu.  ^^.inlitcra  N.in 
finc  additionis. 

Hxxautcmdiuerfitatis  ratio ,  fauorc  vlrimarum  volunta- 
tumaicccntioribus  improbatur,quia  fauor  vlrimarum  volun-  . 
tatum  confiftit  in  confcruanda  te/tatoris  voluntatc ,  vt  in  I-  f. 
C-dc  SS.edi.ibijcf/?^';? fnt  caffa  iudicU etmynil cnim eft  quod horni- 
nihtismagis  debeatur  ,  quam  'vt  fupremd  voluntatis ,  foftquam  altud 
njelle non pojfuntjiber fit  jltlm-.cSr  licitum  qtiod itcrum  non  redit  arbi- 
trium.^  noizva.  autcminft.  dc  Icga-voluntas  autcm  tcftantisap- 
poncntis conditioncmimpoflibilcm ,  eacft,  nc  iua  difpofitio 
valcat.  dicta  lcg-  non  fblum  31.  digcft.  dc  obligat-  &:  action. 
dicta  leg.  quarta ,  paragrapho  primo.  de  ftatuhber.  dicra  i.  v- 
iii.vcrfi£na«C.de  liisquxpcenx  ncminc,  1.  rcprehendcnda 
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dcnotandi  magis  Ugatarij  gratia  fcrihttntur ,  odto  Jcrihentis fro  non 
Jcriptishabentur,  maximc  vr  prxcitati  DD.  illum  Tcxr.intcr-  1 
prctantiir,quancIo  in iplamct  re legata  turpitudo  conliilir.  vc- 
luti  quando  Scnatori  vcflis  fcccrica  lcgarctur  quodtiiuc  trJc 
legatum  nullius  fit  momcnti,in  odium  ipfius  tcftatoris  &:  tan- 
quam non Ibi iptum  habeatur.  indc  limilircr  dixcrunt,  condi- 
tionem  impombilcm  pro  non  fcripta  habcndam  cflc,r.on  vero 
ipfam  dilpbfitioncm,  cumipfi  inconditionciblum  iiiipollibi- 
litas  conlift:at,non  vcro  in  ipfi  dilpofitionc  :  &  tuncm  oJium 
ipfius  tcftatoris ,  hanc  tradit  Spino  in  (pcculo  tcrtamcnt.  glolT- 
Rubr.i.p.num.39.  qui  confirmabatidjCx  didla  I.turpia  legata, 
ibi  odio firibentis fro non adiedis habentur ,  &:  exprcflius  ,  in  l-vni. 
C.dchisqua:  pocnxnomine,  quod  flaliquidfaccrcinquit  Icx, 
vcl  lcgibus  interdiclum  ,  vcl  alias  probrofum,  vcIimpofTibflc 
iufliis  ahquid  corum  fucrit :  tunc  flnc  alio  damno,  &:  ncglctfVo 
teftatornmprxccpto,rciicicndum  cfl:.fi  crgo  tcflatoris  praxe- 
{noncgledorciicitur ,  non  fccundumcius  voluntatcm  ncci- 
pfius  fauorCjimo  potius  contra  eius  voluntatcm  rc»icitur,cum 
cius  ncgligaturprxceptum. 

H:cc  fiindamcnta  prjcdicVo  loco  tradit  Spino  ,  pro  confir- 
Inationc  didit  fcntentix,  quam  etiam  amplcclitur  Albcric.  in 
§.i.fl\  dcfl-atulibc.pr^diclam  fcntcntiam  mcrito  rcfutauit 
Acos.Iib.i.fcIcda.c.S.quiadiccbat,  quod  fi  prxdicla  rcfblutio 
locum  habcrct,  ncmpc  quodinco  cafu  rciiccrctur  difpofitio 
impofsibilis  conditionis,  huiulmodi  pana  inquit  Acof.didlo 
loco,magis  afliccrct,&:  punircthcrcdcm/criprum  autvenien- 
rcsab  intcf^ato  ,  qui  nil  commiferant  contra  di/pofitioncm 
Tcxdnl.fancimus  ii.C.dc  pocnis.nccminimuscrroriplius  tc- 
fl:atoris,  in  cius  odium,  &:  poenam  dcbet  aliquidimportarc,  vc 
diccbatlurcconliiltus  in  l.famofi  7.  verli.  nam  &:pcrfbnam. 
rbi  ,  nec  lubricum  linguA  ad  foenam  facilc  trahendum  ejl-  ^\  dc 
pccnis. 

Alij  autcm  fucrunt,qui  exifl:imarunr ,  conditioncm  impof-  5^ 
fibilcmideo  rciici,quiahabcarin  fcadcmptioncmlub  contra- 
ria  conditione,quafi  datum  fub  conditionc  yfi  cochim  di<iito  teti- 
gfr//,adcmptum  videatur,  fi  non  tetigerit,ficutc  contrario  di- 
cimus,vtin  I.quod  purc.fl\quando  dics Icga.cedat.I. fi  Icgatum' 
ff.de  adimcn-lega.&:in  l.aliquandofl-',hoc  titulo.  &:in  I.fi  qui^ 
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italibcrtatcm  §.fin.fF.dc  ftatuIibe.6ckTcx.inl.quibus  dicbus 
59  §.quidam  Ticioio.z.^ldc  condic.&dcmonft.fcd  adcmpciocx 
iniufbacau(a,liuc  culpa  iafticuci  vcUcgacarij  non  valcc,  vcinl. 
paccrraniiiias  ii-dc  iicrcd.inft.crgo  ex  eo  impoiMbiiis  coadiuo 
rciicicur. 

Sedh^craciolicetfecundumaiiquosiic  fubcilis,  nonadx— 
quaturprxdidasdifHcuitati*  quia  icqucrctur  cx  ca.quodo?- 
nmiscondicio  qu^  finc  culpa  hercdis,vel  iegacarij  implednoA 
-poceftyreiicerecur*  quodeftapercefairum»vcincaiiiaItbus»  6c 
mixdscondidonibus»6Cin  poceftatioi^  eciam  apparec  >fecu9- 
dum  eaqux  (iiprain  1.  i.diximu$. 

Apparct  igitur  cx  prxdi^is,magnam  apud  vctcrcs  cxriti/Ic 
controucrfiam,an  nnpofnbilis  condicio  adic£ba  vltimis  volun- 
tacibus,  vitiarctipfa  tellamcnta  ,  an  vcroip/xconditiones  vi- 
tiarcncur.&:  poft  concroucrfam  hanc  rcncenciam,  &  incer  par- 
tcsdifpucacam,tanquamveriorem  hanc  admifcrunc:  Ncmpc, 
quodimpofTibilis  condido>pro  non  rcripcaiiabereoir>neccfta- 
^ '  mencari^  dirpofiriones  corrucrcnC9&:  viciarcntur.  hoc  enim&- 
gnificatj^idioilktffoimii/,  fciliceciusfiiiireconcrouetfuai,vr 
inLcumexvno3i.infine4bi  ^mmkm  exferiri  pmmmfp$H  fiu- 
gnas  vi^ietdies  ehmmtXyctm.6%.ff.de  vliifiucJ.pen.  aelega*i« 

^  vbicummat^aftnfletcontrducrna,  aii^  firatnspofthuniofii^ 
dcicommiir.im  dari  policc ,  quia  poflhumoahcnonil  rclinqui 
poterat,§.pol1:humoquoquc  alicno  infl.dc  lcgac.huic  concro- 
ucrfa:  dubitationi ,  rclpondit  lurcconlidcus,  icnccnciam  Galli 
obcinuilfc  ,  alicnos  quo  .]uc  pofthumos  nobislegicimos  hcrc- 
dcsficrLDoccc  CuiiUadl  50.dc  hcrcd.iaft.Balduin.  dc  condic. 
cap.7.inprincip»Eiiug^l  ,^co5.felc&acu|niate^r^v.di^oc« 
S.num.r.      .    :  ./r-^  '  :  -^^pgf0-''^ 

^     '    Prxdictx  aut^  c^ntextur^  decifio  non  pOTafti  nobis 
prxbetdifiicultatem.  quia  fecundum  diipofidonem  didx  L 

*  Dcnulc.^arlG&pit  i  firatris  pofthumo  de  lcga«i.apparec,poftr 
hu0|jjj|^'a^cn&m.de  iure veccri ,  iam  pocuifTe  heredem  infti- 
^  fiii,  thdc  videbatur  inanis ,  Sc  fiipcrflua  difpofirio  lcgis  Vcl- 
lcisCjdequainl.G.iliiis  §.nunc  dc  Icgc  VcIIcia.difpucacur.cum 
ctiam,quiafiexdiipo(itionc  Tcxt.in  §.Icgari  infl.dc  Icgar.  lc^ 
gari  illis  cancummodo  potcrat,  cum  quibus  ccftamcnti  faclio 
cftpoiiiu.vvt  oa^QS  inccrgrecoacur  hoc  cft,qui  j^occraac  hcrc- 
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dcsinftinii,  vc  docec Pichardo  addidum  §.Icgari.  num.i.  Sc 
Gregor.Lopcz  adl.i.ciculo  ^.parc.^.&in  f.poflhumo  quoquc 
alicno.inftic.eod xiculo.  fcripcum  fic ,  aiieno pofthumo inucili- 
ter  anceo  legari  ,  quomodo  igicur  Impcracor  in§.  poflhumus 
quoque  ahenus ,  inftir.dc  legac.dixeric ,  pofthumum  ahenum 
heredemanceainfticuipofl'e,&:nunc  polVe?  quam  difficulca- 
cem  prieicncicns  Accurll  ui  diclo  ^.pofthunuisautcm,  vcrbo 
poterat  inccUigic  illud ,  dc  iurc  vctcn:  non  cx  lurilconiiiltorum 
deciiionc,rcd  dciurc  Pr^corio.princ.Infticut.dc  bonor.poircfl', 
quaft  dicacur,quod  infticucio  polthumi  alicni  >  fucrac  uirrodu  - 
£ta  dciurc.cx  edido  Pr<^coris,quod  arquicare  nitcbacur.cum i- 
ple  Pr^»cor.anceocuIosicmpcrhabcrecxquicaccm.  cx  dicla  I. 
quodliEphcfi§.  fin.ff.dc  eo  quodccrco  Joco,  quarquidcmin^ 
tcrprccacio  ,iicec  AccudiophicucriCj  mihi  colorc  aliquo  non 
^  otcft  adaptari. 

Vtauccmprjcdida  difficulcas  pcrcipiatur  ,  fcicndum  cft, 
pofthumum  ahcnum  circ  in  duphci  ditfcrcntia ,  vcl  duobus 
modis  dici  aliqucm  pofthumum  alicnum.  Primo  modo  dici- 
turquis  pofthumusahcnus.quoadfuicacemcantum  vchitinc- 
pes,  rcfpc^tuaui  diciciir  pofchumus  ahcnus  quoad  fuicaccm 
tancum  ,  quiaficoccmporequonarccbacur,  non  occuparec 
primumgradumin  lucccilione .  (quodcracprarcipuum  rcqui- 
licLi  infuicacc)  §.fui  auceverri.yf^^'//?f^^.f  inft-dc  hcrc.quahr.& 
diftc.diccbacur  cucpofthumus ahenusquoad  fuicacc  tacum,no 
vero  quoad  fucccftionc,  cu  ncpos  aui  fuccc/lionc  habcar.  vndc 
luftjnianuSiin  §.pofthumi  quoque  inlric.de  cxhcrcda.libcr.  di- 
ccbat,nonmodofihosfamihas,lcd&:  cos  quiiii  ipforum  c  fa- 
miha  nafccntium  locum  fucccdcndo  ,  proximum  patrifami- 
h-isgradum  obrincbant,nominatim  vciinftitucrc,vcl  cxhcrc- 
dare  ncccifcellc  1.  pofthumorum13.ff.dc  iniuft.rup.idcmfuic 
ftacucum.  Sccundomododicicurpolthumus  alicnus,  quoad 
fuicaccm,&:fucccirioncm:quaIisclcpofchumuscxtranci  vclvi- 
cini,  quiancquc  quoad  luicacem  ex  iure  fanguinis,  ncquc  quo 
adbonacxiurc  fucccnionis,  ius  aliquod  habcc,  r.cc  habcre 
f^crac.  quibus  pra:fiippoficisdiccndum cfc ,  pofchumumalic- 
num  quoad  fuitatcm,&:  fuccc/iioncm  omnimodo  in  iurc  tnn- 
quam  incognitum  habcri,  huic  pofrhumo  quoad  liiirnrcm ,  &: 
fucceftionem  alicno ;  ncqucahquidlcgaripotcrat,  ncqucipic 
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hcrcs  inftirui.-quia  vc  rcfcrt  Viglius  in  §.})oftlunnorumnum.2« 
>-  ratio  proptcr  quam  id  coniHtutum  crattuir,  quia  ius  volcbar, 
inftitutioncmciTc  ccrtam,argumento  §.poftliumo.infl:.dc  le- 
^ra.qui  autcm  non  cratnatus  in  iurc  pro  nullo  habcbatur  I.cius 
lcruu.nff.de  bcrcd.inft.I.i.§.  &:  cum  tripli.  Cde  cadu.tollcn. 
tum  quia  incCitumcrat,annafccrcturvelnon.  quia  fi  pofthu. 
mus  mortuus  nafccrctur ,  pcrinde  erat  ac  fi  natus  non  fuilfct. 
diclo  §.pofthum.inft.  dc  cxbcrcd:^.libcro.  ibi  tdeoqneji mHlier 

<J  8     ^'^  ^"'^  poHhumH'f^.iut  pojlhumx  fpcrabaiuryabortum  fecertt,mhfl  im~ 
fcdimentJ  efl  fcript is heredthm^  iid hercdtt.xtem  AdeundAm.  I.i.C.dc 
poftlui.hcrc.inft.  quia  aborciui  tanquam  morrui  in  iure  rcpu- 
tantur  l.qui  mortui  ft^ dc  vcr.lignif  cx  hisigitur,intclligcndus 
cft  Tcxtusindida  §.  poftbumo  quoqueahcno,  inft.dclcga. 

<39     poftliumum  vcroalicnum  qiioad  (iiitatcm,  non  veroquoad 
fuccclhoncm,  hcrcdcm  antca  inftitui  potuilfc  ,  &:nunc  pofle, 
quo  modo  intciligendus  cft  Tcxt.  in  dicto  §.  pofthumus  quo- 
qucalicnusinftitut.  deicgat.  quia  ifte  a  iure  iam  fuit  cogni-  - 
tus. 

Ex  prscdidis  igitur  rcmanet  declaraca  contcxtura  dicto- 
rumiurium,non  itahucufquc  intcllcftorum. 
yo  Vt  autcm  ad  noftram  I-^.verum  fcnfum,&:genuinam  intcr- 

pretationcm  tradamus,{acndum  cft  :  In  ccftameacis  omnes 
conditioncs  rcgi ,  &  mcriri  a  rcftatoruni  voJunrare  cxprclfa, 
vclpra;fumpra,ca  cnimcft.qu^principahccr  attcnditur.  vtin 
I.conditionibus  19. fF.  hoctitulo  l.pater  Scuerinam loi.  ibi  re- 
fpondicHmirtco?iditiomht44teflAtorum  volmnatem  fotius^quam  ver- 
71  baconfiderAri opmeAt»  Vndcdiccndum  cft,  quod  conditio  im- 
polTibihs ,  tam  de  contraclu ,  quam  dc  tcftaracnto  aufcrretur, 
quando  dc  apponentisvoluntatc  conftaret,  cam  reiici  voluif- 
fc.fcd  quiadubiumcft,&:  incertum,  opus  fuitiurisciuilis  in- 
tcrprctatione,qux  cum  cx  conied:uris  pcncicat,interpretatur, 
in  connactibus  conditioncm  noneirc  rciicicndam,  in  vltimis 
vcro  voluntatibus  rcmitti.  quiadiucrfa:  coniedurx  vcrfantur 
72.  in  tcftamcntis,atquc  incontradibus.Conrradus  cnim  a  duo- 
rum,pluriL'imvcvoIuntatc  dcpcndcnt,  in  quibusomnium  vo- 
luntasactcnditur:  &:  cft  attcndenda-  vndcnon  cft  vero  iimi- 
lcvnum  de  duobus ,  vel  pluribus  non  aducrtiirc,  talem  condi- 
cioncm  implcri  non ^  o Tc.  Quim  cum  apponi  palfi fint, eam 
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cogitationcm  habuiHe  videntur,  nc  contradVus  valeat:  cum 
fciant  condirionem  c(ic  impoifibiicm.  idcoquc  ex  eorum  vo- 
luntate  prajfumpta,infirmatur  contradus.quam  coniecturara 
facitTexr.in  l.non  iblum  31.ff.dc  oblig.&:  adio.in  Rndibi^uo- 
rum froculduhio  ir?  hiiitifmodt a&u  talts  cogitatto  eft ,  vt  rtihil agi exi- 
fttment-taffofita  ea  condttiofjcquam  fciunt  effe  impojftbilem  qndcotf- 
iecturacefat  w  te//ame/rtisy  lilli  ibpuLuio  ff.dchcredibus  inft.l. 
verba  contraxcrunt  ifdc  vcrb.ilgnif.ncc  crt:  vcro  fimile  tcfta- 
torcmii  aducrtillct ,  &rconlidcrairet  talcm  conditioncm  clTe 
impoliibilcm,eam appofuillbrqiiia  in rc  tam  graui,  & in  ea  vo- 
luntatCjpoftquamamplius  quidquam  vcllc  non  potcft,non  cft 
crcdcndum  ludcre  voluiflc  I.^.fr.dc  teft:amen.mili.ibi  nec  cre- 
dendtid  eft  qutffuamgenus  teftandi  eltgere^d  impugnanda  fua  iudiciay 
fcd magU  vtroquegenere  volutffe-  prarfcrtim  in  hcrcdis  inftitutio- 
nc ,  qucj-  caput  &:  principium  dcbcbat cfle  tefl-amcnti ,  §.antc 
hcrcd.infl.dc  Icgar.tumquiadcdecuserat ,  flnchcrcde  dcce- 
dcrcprinc.  infl:.quibus  ahcnarc  nonhcct.  &:  quia  mortis  co- 
gitatione  opprcflus,facilc'poterat  errarc  l.hac  conlukiflima.ibi 
at cum  bumana ftagtlttas  iam in  eo (latu ftt  C-qui  tcftamen.facere 
poflunt.tradit  Sflctus  i.tomo.confl.diucr(c>.DD.con.r^6.num. 
37.vbi  aflfcrcbat,  quod  corpusduminfirmatur,  maximequan- 
do  cfl  in  cxtrcmis,  omni  modo  aggrauat  intellcdum  ,  &  cius 
porcntias.cxBaldi  fcntcntia  in  I.rina.C.  dcbonis  qux  hbcr-a- 
dco  quod  Paulus  dc  Caflro,&:  Romanus  diccrent,quodmor- 
tiscogitationcopprcflus,  nondebct  tanquam  tcftis  interro- 
gari:  co  quia  pra;fiimitur  rcrum  memoriamnon  habcrc,  &  flc 
prxflimitius,tcflatorcm  crraflc.  hocautem,nequchcredi,ne- 
quc  Icgatario  eflimputandum,flcut  contrahcntibus,  quod  te- 
liatori  non  admonuerint,  cum  idpcnitusignoraucrint,  tradi- 
dcrunt  Cuiac.&rDuarcn.  indidal.impoflibilisdc  vcrb.oblig. 
Spino  in  /pecu.tcfla.gloiii^.mi.ij^. 

Prxdidam  intcrprctationem  folcnt  quamplurcs  fcriben- 
tesaIitcrconflrmare,exl.i.fl^.decondj.mflit.vbi  ita  lcgitur,y7/^ 
impojftbili  conditiQ}^i',aut  alio  mcndo  factcim  inftittittoncmypUcet  non 
vittari'  pcndcrando  diclioncm  illam  mcndo ,  vbi  .mtiquitus  le-r. 
gcbatur  w^^(!7iiiCorrcdis  t.imcn  codicibus,  mcndo  icgitur.  fc-^s 
cunduin caqurcadmonct  Cuia-;id  didam l.impoflibilis Dua- 
ren.adtitulumdc  condir.uifl-.c.^.col.i.  ^ 
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Pr^dida  lcdura  admi(ra,clarepercipitur,inltitutioncm  fub 
79  conditioneimpoflibilifadam,  vidcn  tadam,  &  cenferi  fub 
mendo  id  eft ,  cum  crrorc  fcripcurx.  Mendum  cnim  vcl  menda^ 
proprie  fignificat crrorcm  fcripturse  ,  vt  conftat  cx  Calepino 
YQlhomenda»  vnde  folet  dici  menda fcnpturay  inl.i.C-  li  pigno* 
coiiuen>numerat*pecu«nonfueric»  iecu.  ibi  mendMci  fcripun, 
nntfA fidem  verlmh  fhUgm*  cum  igitur  fub  alio  mendo 
^am  infbtcucionem  valere, Vlpianus  in  di6la  1. i*a iHrmat  ideo 
smercefttbimpoffibiUcoiuiitione>difpo£idonem  valeredicen- 
cmmeft :  ex  eo  quod  fiib  mendo  &da^  cenfeacur* .  docet  Pi-^ 
chardo,licet  noniulate)indifto§,  impoflibilisnuma^.ioft* 
de  hercd.Inftit. 

8o  Ex  didis  infcrtur ,  quod  licct  militibus  omnis  iuris  folem- 
nitasin  tcftamcntisobleruandaindulgcatur,  &folumnuda,li- 
bcra,  &  clara  diipofitio ,  fi  legatur  ,  valcat :  cx  particulan  illis 
conceflbpriuilegioLdiuusLmiles  35,&:toto  titulo  ft.de  tefta- 
fflent.niilit«yei  dc  milita.tcftament.  ii  vero  forian.impoffibiles 
conditiones,  vciinftitutionibust  vel  aliis  teftamencariis  difpop 
finonibttsadiidanturi'beo^;na  interprctationelicut&ince* 
ceris  paganorum  toftamentisydebet  obferuan>vt  fimiliter  tales 
condidones  in  eonim  teftamencis  9(»ronon(criptishabeannir 
l.fi  \  Inilitc  Z9.  verbo.r^f/*w^iC/^r^^,iunattgloi&  vctbo//iw^  - 
fis,  quia  cum  fimilcs  conditioncs  cenfeanturpererrorcm  ap- 
pofitJE  non  cft  vcro  ftnule,militem  voluiire  illam  in  teftamen^ 
to  rerincri. 

j        Infcrunt  vltcrius  ex  fupradii^is  DD.hic ,  circa  Dccillonera 
'    Texr.inc.fina.dccondition.appo.canon.(bIct  ii.quseft.i.  vbi 
babetur  quod  condirionesturpes  &:  impoflibiles,  qujc  lacdunt 
matrimonij  fubftandam,  vcl  fincm,iiappq(pnturviciant  ma-  ^ 
^  tximotdum^^ekLufi^ix^^^  vcliiib  * 

$4  aHisfimilibus,contrariismfiSacraiB#^ 

niuiti  intercontrahenteswbtdicdiwSnccontrahatur,nnli- 
lius  eritmomenuifi  autem  matrimonio  apponantur  alix  con^, 
drrionesimpotiibiles  ^  veluri  fi  contrahaturinterduos » fialtctf 
eorumccelomdigito  tcrigerit :  quod  hoc  cJiifii  valp^t  mattt- 
moniiim  ,co  quodtalcs  conditioncsreiicianturaitiatrimonij 
-  contrncl:.!,  ul  cxcmplum  carum,  quse in  tcftamcntis  apponun-t 
.  tur,  vc  llipra  diduaycft.^gu^g^jcu^  ampledi- 
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tur  glofla  in  cvkim.verbo propter  eiusfattorem,vhi  dicitur.quod 
cum  matrimonium  lit  rcsfauorabilis,  multaadmittuntur  ob 
cius  fauorcm,vtibi  di<5ta  gloila  attcftatur,  rcfcrcndo  fe  ad 
Text.in cap.i.vt lite  non contcfla-  &:  ctiam glolKin  dido c.vlt .  8j 
vcrbo^/w/'^////';/o-Grcgor.Lopcz  ad  I.(^.rituIo4.  p.irti.  ^.gloii 
4.circamcdium.Scd  harc  ratiocn:  multum  difficilis,  &  ardua, 
verum  cnimcft,  indiflind:^  diccndum ,  quodimporiibiliscon- 
ditio  adicda  cuicunquc  contr.iduijllam  vitiat,&  nullum  red- 
dit-dida  Lnon  fblum  3r.dc  obIig.&:  adio.  manimonium  cnim 
contradus  cft.  cum  a  duorum  contrahcntium  voluntatc  pcn  - 
dcat,  &:intcr  duoscclcbrctur,  lincquorum  mutuo  conlcndi 
non  confiftit  I.nuprias  [f.de  reguLiur.  c.cum  apud  c.tua  nos  dc 
fponfa.c.liifficiat.i/.quarft.z.  ccrtum  efl:  autem ,  cum  qui  fub 
impoflibili  conditionc  contraxit,  eam  cogitationcm  habuiifc, 
vtnolitcontradum  valcre,  didal.nonfblumin  finc.funiHtcr 
igitur  diccndumcft,  proptcrdcfcdum  confcnfus  ,  quicx  im-  . 
pollibilisconditionisappoiitioncarguitur,  vitiari  dcbct  ma- 
trimonium.ahas  cnim,matrimonium  contra  voluntatcm  con- 
trahcntium  ,  dicctur  valcrc.  quodfanc  abfurdum  critnota- 
biIc,quod  contra  voluntatcm  contrahcntium  valcat,vt  aducf- ' 
tit  Couar.dc  fpon.i.par-c.^.J.i.in  princ 
Huic  dilficultati  loanncs  Andrcas,  Pr.xpofitus ,  &:alij indi- 

'  docap.i.dc  conditio.appo.diccbat.Ecclcliamiuftifrmicaco- 
tracbu  coniugali  turpcm ,  vel  impoflibilcm  conditioncm  rcii- 
ccrc,ac  rcddcre  ipfum  matrimonij  connadumpurum.vt  con-. 
fliat  exdiipofitionc  diflind-cap.i.vndc  diccbant,quod  illcqui 

.  contrahitmatrimonium.fcicnsillam  rurpcm  conditionem  ab 
Ecclciia  tolli ,  &:  mancrc  contradum  purum  ,  vidctur  contra- 
hcrc  purc  matrimonium  ,  &:confcnfiim  purum  ad  matrimo- 
niumprij^fliriflc.  Dicuntquc  prxcitati  Dodorcs,  prardiclam 
turpcm,autimpoflibiIcm  conditionem  rciici ,  cxiurisdi/pofi- 
tioncfauore  maorimonij ,  ficur  a  tcflamcntariis  difpoiitioni- 
bus,l:auorcipfbrumtcfl:amcntorum.cx  Barr.&:  Immola  indi- 
da  1.  i.tf.dc  condir.infl-.  &:hic  LcdefmaThcologusin^.part. 
Diui  Thoma:  qua:fl.47.art.5.pagr.i2<J.&:  227.  qucm  fiiuorcm 
cxiflimabat  Grcgor.  Lopcz  adI.(j.tituIo  4  part.6^.  vcrbo  mon 
te  de oro  in  finc.confiflcrc ,  rrrco  quod ,  cum  in  iurc  fauorc  nu- 
trimonij  cflct  difpofitum.  impoflibilcs  coditioncsa  tcflaircn- 
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tadis  dirpofitionibus  leiici,  huius  iuris  crror,nilfli<a:o  prariudi^ 
carc  debeatjquafi  ea  mes  fit^quod  crror  fa6li,non  iuris  excufct 
ipfos  contralicntcs.  &:  vltcrms  profcquens ait,  quod  im))ofli- 
biliras  illa,quc  fauorc  matrimonij  reiicitur,non  fblum  dcim- 
pollibilitatc  natura:  dcbct  inrcUigi,  fcd  dc  omni  Ipccic  impof- 
libiliraris  confirmando id  cx  c.fi  Romanorum  i^.diftind.l.de 
prccio.flf.dcpubli.  in  rcm.quia  vbi  lcx  non  diftinguit ,  nec  nos 
diibngucrc  dcbcmus,  I.non  diflingucmus  tf.dc  arbit.  quod  fi- 
militcr  aflcrcbat  Tbomas  Sanchcz ,  c  focietate  Icfus  demarr.  ^ 
tom.i.Iib.^.dilputa.o.inprincipio,  [  luribusiuriumfundamcn- 
tis  maximccxl.cum  prccario.  iz.tt.dc  precario-  quiacum  dc 
fubftantia  precarij  iit ,  vt  pollit  quandocunque  rcuocari ,  c.fi- 
na-dc  prccar.  padum  appofitum  ,  nc  poifit  rcuocari  annullac 
contradum  prccari) ,  cx  dida  ).  cum  precario ,  &c  aliis  fimda- 
mcntis  pcr  cum  rcl  itis  ibidcm. 

Couar.vcro  dclpcnf^.dido  5^i;numer.^  dicebar,  quan- 
doqucmatrimoniumllib  tuq  i.vcl  impo/fibiliconditionc,nuI- 
lum  iudicari,in  fbrocxtcriori.idquc  euenire  ait,  quando  con- 
llatjconiugalcm  confcnfum  defccillc  ,  coquod  ica  aliqui  cx- 
prcflb  confi^nfiflcnt.vtnullo  pado  vcllcnt  contrahcre ,  nifi  ad- 
ucnientc  conditionc,  vt  cx  mcnrc  Caietani ,  &c  aliorum  rcfcrt 
ibi  Couar.  vclquandocx  aliis  conic(5huris,  |>ofletiudcx  prx- 
fumerc, ncmpc eo ca(u,quo  contrahcnrcs  (iib  impoflibili  con- 
tbtionccxiflimabant,conditioncm  cflc  pofiibilcm. 

Quibus  omnibus  confhturis,conrraomnium  rcccptamfcn- 
tcnriam.  dilpurationis  gratia  ,dum  publicchcinclcgcm  intcr- 
prctarcr  dixi,  tcntari  poflt* ,  matrimonium  adicda  impoflibih 
conditione  vitiari,vt  iccundum  {c,ncquc  finis ,  neque /ubfl:an- 
tiamatrimonij  la:datur,cx  rationibusquasfupra  propofliimus. 
Vndc,  vt  mclius  hxc  difHcultas  componcretur ,  &c  quq  cx  di  - 
do  c.fina.decondirio.appoflr.oricbarur,  diccbam  ,  aducrtcn- 
dumefle  longc  diucdiim  cflb ,  contraclum  fub  conditionc  cc- 
lebrari  vcl  cundcm  fubconditioncrcfolui ,  l.z.fl^dcin  dicm 
adicdlio.I.i.lf.dc  lcgc  commilfo.contrahi  cnim  fub  conditione 
dicitur,  quandodilpoflrio  non  hnbct  efl^c6fum,vfquc  ad  fiitu- 
rum  conditionis  cucntiim.  Refblui  autcm  fub  conditionc  di- 
citurcontrad:us,quandoaprinci|  :ovaIuir,feddiflbIutio  iUiuSf 
Ycl  firmitas  ex  futuro  cuentu  pcdcc.  &:  licct  Thomas  Sanchcz 

(quciu  . 
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(quem  niinc  vidi)  dido  i.tom.  dematri.lib.i.qucO./  .cx  num. 
2- cxiflimct  didum  c.fina.  dum  dccidit  conditioncs  impof-  • 
iibilcs  habcndas  clTe  pro  non  adiedis.intclligi  debcre,  dc  con- 
ditionibus dc  futurojnonvcrodcprarfcntibus, ncquedc  f  rx- 
teritis,  quiaha: vcrc  &:propric  conditioncsnon  funtjcum  a-  • 
ftumnon  llilpcndant:  tamcn  alitcr  diiputationis  gratia  dici  • 
potcrit,obfcruato  co,qiiod  in  prima  pai  cc  didi  c.H.decoRdit. 
appofi.Romanus  Pontitcxnoii  agicde  couditionc  impo^libili, 
qu<^  matrimonium  fulpendit,lcd  dc  condicionibus  rclbiiitiuis, 
qua:  matrimonium lemel  pcrf^ectum  ,  in  cuentum  conditionis 
rclbluunt.qu<^  interpretatio  exeadcmmctcotcxtura,&  cxem^ 
plisibi  appolitis  clarc  pcrcipitur.  quia  Romanus  PontiFcx  ,  e-  . 
xemplisilluftrans  illius  dccilioncm,  hascodicioncspro  cxem- 
plis  tvddizcontraho  ti  cnm  Ji generattonem  frolis  euites,z;el donecin- 
ucmam  dtam  honofe-tVel fAcnltAtthu^s ditiorem  aut jiiro  qutjlu  adul- 
terandam te  tradiderts  docet  Sannalarius  dc  Rij  [^a.dc  lponla.&:  . 
matr.c.i.art.^.n.iS.har  autcm  conditioncsrclblutiui^  lunt,cum 
matrimonium  non  pr^ccdant ,  lcd  lequnntur.  Implcri  autcm 
ante  matrinionium  non  pollunt  lcd  matrimonio  pcrfcdo  Ib- 
lent&:  funtadimpIendar.Qii.indo  autcm  llib  conditione  con- 
trahirur,priu<;  conditio  eft  adfnq  Icnda,vt lupra  lcpticsdiclum 
cH  in  prima  Rubricx  partc.  Cum  igirur  dc  his  condicionibus 
relblutiuis  loquptur  Pontifex,in  prima  parte  didi  c.fi.dc  con- 
dit.appo.de  cifdcmin  (ccunda  parte  di^Vi  Tcxt.  c/lintclligcn- 
da  RomaniPontificisdecilio.  vtcomprobaturcxeadcmcon- 
textuf a  di£li  capicis  ihi.  heetali^ conditiones appoJita,tn  tr&trimc^ 
nioyjiturpesyaut  imfoffihites fuerint  ^debeant  frofterems fauorem^pro 
nonadieclis  haheri^  pondcrando  didioncm  iliam  alid.  qu^*  lcm- 
pcr  refcrturad  limilia,ex  gloir.inl.3.C.delcruisfiigiti.  notanc 
Bal.Angel.PauI.Salice.hoc  enim  opcratur  diclio  rcLuiua,quic  • 
femper  referturadfimilia  prxccdcntia,  &:  lecundum  c;7rum 
qualitatem ,  rcfcrr  Ludoui.  a  CaHanatciib.i-luorum  conlilio* 
con.36  num.i7.&:2o. 

Tu  etiam  pot  fundari  pr<j'dicl:a  in  pu<^o  iuris  intcrpretatio  cx  ^4 
co.quod  adducit  Coua.li.z.var  c.^.n.^^.du  diccbat,exccptionc 
firmare  rcgula  in  omnibus.qu^cxcepta  n6funt,I.na  quod  liqui-  ^5 
dof.de  j  cn.lcgn.I.qu9litutn,§.deniq;ff.dc  fundoHnllrudo,ex- 
ceptio  tamc  ad  funiliaj:efercur,ica  quidc^vc  cxceptiocscxprcn^ 
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fimiles  comprclicndant,Tcx.in  c.cum  dileda  vbi  Abb.&:  Dc- 
ci.de confir  vti.vcl inu.  Abb.in  c.  cum  oinnes  de confti.  Corfc- 
tus  in  rmgula.vcrbo  extenfioiDcci.con.iSo.  vndc  lcnfus  Greg. 
noni  in d. c.fi.  dc  cond.appo.cft.quod  liquiscu  mulicrc  contra- 
hat  ica,vt  prolcm  cuitct»vcl  Aib  fimili  conditione  &c  ibi  appofi- 
tis:quia  licc  conditio  rcfblutiuaiaut  modus,poft  matrimonium 
implcn  dcbct,  pro  non  adiccla  habctur.&:  mcrito:  quia  condi- 

9^    tio  rclblutiua,  in  caufa  matrimonij  plurimum  habct  odij .  cum 

.  .     niatrimonium  fcmcIvaIidum,nondcbeatexpoftfacloirritari? 
Poten:  tamcn  quis  non  ignarcquxrcrcquxna  fitratio,qua- 
rc  illacondicionc  rcfblutiua  adieda,  vitictur  matrimonium,fi 

97  iplius  iUbllantia Lvdatur.Huic  dubitationi  rclponlio  ellin  pro- 
ptu  cu  vulgata  lic  Rcgula,  quod  ca  qux  contrarubftantiamco- 
tracl:u.s  apponantur,viciantcontra(fi:u,ex  1-vbi  ita  donatur-  27. 
fF.  de  don.  cauia  mortis ,  namcumdonatio  cau(a  mortiscafit, 
cum quis vulc fcmagishabcrcquam cum cuidonat,vcl  quam, 

^  heicdcmfuum.I.i.tl.dc  don.caufa  mor-  nifiiammcntiomoitis 
dcmonftratiueapponeretur ,  tunc  non  dicitur  donatiocaufii 
mortis^fcd  intcr  viuos,vt  refert  Carro.Dcci.S^.n.Q.muItos  hac 
'  tcncntcsfcntcntiam,hcetipfcin  contrariam  ierit,  ni/i  prarccA 
fifict  aliqua  caufi  obligatoria  &  irrcuocabilis ,  &c  ficrct  mortis 
mcntio.  quia  tunc  non iudicarctur  talis  donatio  caula  morcis, 
fcd  inccr  viuos:vt  per  d.Cairo.d.deci.S^.nu  10.  ibid.  vbi  multa 
dc  donatio.fimilibus.Si  tamen  donatio  ita  fiat,vt  nullo  calii  rc- 
iiocctur ,  magis  doiiatio  donandi  caula ,  quam  mortis  dicitur 

9^  Couar-in  Rubr-dc  tcnaincn-i.par  a  n-ii.cum  fcq.  Bcncdic.  in 
'  c.Ravnutius  vcrbo  ccllamcncum.Io. 4.^.14.  Mohn.dc  Hilpan* 
Primo.Iib.  ^.c.i.n.^o.probantidcmcxd.l.  cum  prccario ,  pra?- 
dicto  cnim  calu  matrimonij  contractus  confi:at,contrahentcin 
noluiflc  matrimoniumalircr  corrahcrc.&cclcbrarccuiuslub- 
llantiam  violauit:  Sc  iicvoluntas  vitiarcdcbcatmatrimonium. 
Hanccandcmintcrprctationcm  inuenid.Thomam  Sanchcz 
tradcntcm,d.tom.T.dc  Macri.hb.5.  diiputa.j.nu.^.cildcHimct 
fundamcntis  corrcborando. 

Exhispotcftdcduciintcrprctatioadca.  quicunquc,  8-17. q. 
z .  V  bi  f c ribi tu r  cjtiicitrjcjue  fuh  condittonis  mmine^  aliquam  dcjponjk- 
.  "    uerit     r.t w  ^0(1  c:t  rclinqncre  volueritt  dtcimM  quod conditiojiang* - 
/tirf^  dcjjonpitio  irrejragakilfter  /W4//yr.qucm  Tcx.licct  comu- 

nitcr 


Digitized  by  Google 


»  .  Demonstr]  Cavsis  et  Modis.  159- 
nitcr  DD'incclligant  dc  conditionc  impoflibili,  iiixtafccridam 
partcmd.c-fi.dc  condit.appo-tamcncxrupranuper  obfcruatis 
clarc  conftat,male  a  Dodorib.  intelligi,quia  ibi  agicur  dc  con- 
ditionc  rcfblutiua  matrimonij,qua:  matrimonio  femel  perfcdo 
impleri  dcbct,&:cum  implccanoncfretpetebat  vir  matrimo- 
nium  diilblui,vt  conftat  ex  contextura  d.Tcxr.  ibi  et  cdm pofted 
reUnquere  voluit-Y ndc  rcde  rclponfum  cft,  matrmioniuin  irrc- 
fragabilircrcircoblcruandum?  ,  ^  ,  .^^^-(1 

Qua  inrcrpretationc  admilla  non  inepte  quarri  hic  poteft  ab  loi 
aliquo,  in  quo  confiftat  fauor  matrimonij ,  qucm  coniidcrauit 
Rom.Pontifcxin  d.c.fi.de  condi.appofi.in  i.d.c.fin.partc.Cui 
rclponderi  poteft,in  hoc  cofiftcrc,  quod  omncs  contradus  lub 
impoflibili  conditionc  cclebrati,nuc  fufpcnliua,  fiue  refbluriua 
rcgulariccr  &:  frcqucnrcr  viciantur ,  quia  eHentia  ipfbnim  con-  . 
iiftit  in  obrcruationcmodi,vclcondicionis  vcdoccc  Sarmicn. 
Iib.z.fclcda.c.3.n.i3.&:  i^.acvero  vbi  macrimonium  fcmclco- 
tradum  cft.nunquam  viciacur,quia iam  (uum  habuic  cflFcdum 
&:  inccpit  valcrc:proptcr  conlenfum  dc  |  ra^fcnci.vndc  non }  o- 
tuit  poftea  (eparari.cum  fit  conicruatio  indiuidua:  vica:,  vt  dc- 
finitura  luftmianoprin.Inft.  de  patria  potcft.&:a  Rom.Ponti- 
ficc in  c.illud  fuper. dc  prscflim.vc  fic  maris  &:  fccmina: coniun- 
ccio,indiuiduam  vicx  confuetudinem  recincns:plures  alias  cra- 
dcns  dcfinicioncs  Sannazariusdc  la  Rippa,dc  /ponla-  &:  Macri. 
c.^arci.j.mprin.&^n.^.fccundum  Thcologorum  mcnccm,  cas 
tradendoraliascraditMacicncOtlib.^.noua:  recop.in  Rubr.glo. 
cic.i.&m.7.&:  feq.&rcon  i.n  i.Macrimoiiia.diuerfbru  DD- |>er 
Silctumcongcft.  Pra!rerea,quia  in  caufamacrimoni'aIi,inqua  '^3 
camgraue  pcriculum  anima:imminct ,  circa  cius  indi/lblubili- 
tacem obfemandam.fiibcilicas iuris  non  eft  acccdcnda,  vc dice- 
bac  laco. Lconila  Pacauinus.con.^^.ex  congcftis  pcr  Silcc.  ma- 
trim.diuer.do£l:.n.97.pIuresaIiosinccllcccusad  dcfi.tradit  d. 
Sanchcz  d. h.^.difp.^.n.^.cum {eqq.tom.i.       ,  ,  , 

Sanchcz  Thcologus  ind.difputacionc3.n.i8.aIitcrintcrprc^ 
taturTcx.in  d  c.fin.  vcincclligacurfic.  quod  idcoibi  rciiciacur 
condicio  impollibilis^ex  voluncacc  ipforum  contrahcnciu,quia 
cum  facramcnca  rccipianc,  ccfcncur  ca  recipcrc  iuxra  ccclclix 
inccntionc,&:  cu  ius  difponac>imponibile  condicionem  a  facra-  ^^'^ 
mcnco  macrimonij  rciici,idco  cciam  cacicc  ,  ex  voluncacc  con- 
trahcntiu  rciccta  ccnfcatur^vtplurcs  rclati  ad.  Sachcz  id  tcnet 
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105  Adhxrendo  praedicbe  omnium  rcccptx  fcntcntix^alia  racio 
ad  prxdida  non  inclcgans  aflignari  ex  fliperioribus  poteft.  &: 
hscc  cft,qux  dicitur  ex  l.nonfblum,5i.ff.de  oblig.  &:  adio-nam 
quamuis  incaeteris  aJiis  contradibus,  ex  prxliimpta  cotrahen- 
tium  voluntatcius  deducat  noluilFe  contrahentcs  ad  inuicem 
lc  obligarc,cum  talcm  conditioncm  apponi  paifi  funt ,  in  con- 
tradu  vcromatrimonij  propccrgrauitatem  &:periculumquod 
in  co  vcriatur,dubium  &:  inccrtum  iudicat ,  an  qui  coditionem 
appoCuit  impoflibilcm  ,  volucrit  difpoiitioncm  Viilcre ,  nec  nc: 

106  cum  conicnliislit  quid  intrinfccum:  vtattcftaturmagi/lerfcn- 
tcn.in  4.dirtin.i7.arti.7i-cius  probatio,vel  cognitio  impoflibi- 
lis.i  lurc  dicitur,vt  rcfcrcGrcgo.Lopcz  adL^.tici.parti.^.glo. 
3.vcrbo  it  iglejixiufgarx.  &C  hoc  cafii  pro  rccuritate  animac ,  id 

107  quod  /ccunus  efl:  intcrprccatur  Icx  Pontificia,cos  ncmpeha-  ' 
X08    buiflc  animuni  conrrahcndi.qtria  tolcrabifius  eft  contra  honii- 

numftatuta  illcgicimc  coiiiugatos  rctinere,  quam  contra  le- 
gcm  Deijlcgitimcconiundos  fepararc.c.  licetcxquadam,  47« 
in  rinc  de  teftibus.c.tuanos  16 -dc  fponfa. 
.  .         Prxdida  autemin  foro  iudiciali  lic  obfcruanda  lunc.namq; 
109    in  foro  intcrno,  &:  pocnitcntia:,ftarctur  pro  anim^  (ccuritatc,  fc 
non  habuiire  animum  contrahcndi ,  vtex  ca-  tuanos.&:  ibi  l:ite 
Do<florum intcrprctacionc, &:  ex  mcncc  Socini  con  28.  volu.i. 
traditGrcgo.Lopcz  addictaml.^.tiru.i.part.^  gloiT^.in  finc. 
Hancintcrprctationcm  tradit,&:  amplcditur  Spino  in  fpcciilo 
tcftamen.glo.  14.^.138. quia  fauor  matrimonij  magnus  cftjcnm 
.    nonpoflicquis lcpararc , quos lcgitimc Dcus coniunxic.  rcFerc 
Grcgor.Lopezglo-^.l.^  tit-i-parti.^.Sanchez  de  Marri.  d- di{- 
pu.3.  nu.i5-  Rcmanct  igicur  clare  conditioncs  impoflibilcs,in 
no    dubio  rciici  a  contra(fl:um.itrimonij.quod  non  iolum  mrcllip' 
tur,dc  impollibili  condicionc  dc fa(Sl:o,&:  natura,  fcd  dc  impol- 
fibih  condicione  dc  iurc.vtrcfoluit  Sanchcz  difp.^.  hb.y  com. 
r.n.7-cum  fcqq.  •  ^ 

Hinc  MobnaTheolog.  dciurtida,&:  iurc  traclacu  i.difput. 
i<;9.  Hct^ra  D.  intercbat  tauorc  macrimonij,proptcr  ciiis  indiil 
folubiiicp.tcm ,  valcrc  fiquidcm  concradum  macrimonij ,  IiccC' 
doIosccontral:entcs  illudcelcbrarcntiquia  eo  cafu,dolus  dans 
.  caufam  contradui  niatrinionij ,  non  dcbct  illum  nullum  red- 
da-c,  LU :ii  iD.>iliis  coi:rra(fHbiis  fecus  iit.  maxim c  iii  boiix  fidei  * 
i     ,      •  .    ^  .  contra- 
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contradibusyin  quibus  dolus  dans  caufam  contradui ,  ipfo  iurc 
contradumannullat.l.&clcgantcr.^.fi.dcdolol  incaufiir.KJ.  iit 
ff,dc  mino.Grego  Lopczadl.57.tit  5. part.5.  glo.  i.In  contra- 
£tib.  vero  ftridi  i  uris,doIus  ctiamfi  dct  caulam  contra6l:ui,vaIct 
contradusjlicctrcfcindaturadioncdcdolo.  I  doIo.^.C.dc  i- 
nut.ftipula.notantDD.in ^.adlionuminft.dc  ad-Tiraq.  inl.fi 
vnquam;verbo  reHertatttr  nu.202.  C  dc  rcuoc  don-Maticnco 
lib.^  nouxrccopil.I.z.gl.i.tif.^.nu  i  &:  i.Vndc  valcbitmatri- 
monium,ctiam  dolointcruenicntc,  vt  rcfcrtur  int cr  conlilia 
matrimonialia  diuer/brum  Dodorum ,  congcfta  pcr  Silctum, 
Con.64.n.i4.ni{iiam  tantu$&:taIisdoIuscfIct,quihaberct  im-  ^ 
pedire  conlcnfum.vt  voluit  Abb.in  ccu  dilcdlus.ex.  quod  mc- 
cus  caufa,aIlcgando  notataper  loan.  Andr.in  c.  vni.de  ratio.& 
in  c.cum  locum,dc  fponfa.fcquitur  pr^di£^am  frtitcnriam  San- 
chcZjdc  matri.lib.i.difputa.^^.n.^.tom.i.  &:difputa.<)5.  , 

Ex  pra:di£l:is  igitur  infertur  interpretatio,ad  c.fin.  dc  condi-  "4 
tio.appofi.iecundum  ea.qua:  notat  Couar  de  fponfa.  z.par.c.j. 
§.2.n.4.exfentcnria  Adriani,in4.  q.y.dematri.  loan.a  Mcdi- 
na.de  contra.qu.27.  qi^iod  (i  apparcrct  matrimonium  contra- 
dumfub  conditione  impoIfibiU ,  ita  cfTc  vtnon  alitcrcontra- 
hcntes  contrahcre  vcllenr ,  niii  conditionc  fecuta ,  &  implcta, 
tunc  matrimoniumnullumcfrct  iudicandum,vtaduerrit  Grc- 
gor.Lopczadd.I.6.rit.4.par.4.vcrbo.iVp;7/^^^tfr^  in  fincSan- 
chczd.difputa.^.num.i^.quodfecuseftin  d.c.fin.  dc  conditio.  ^ 
appofit.quia  ibi  matrimoniumnullumconftituitur,  iudicando 
in  foro  exteriori  vt interprctatur  Couar.dido  loco.  n.5.  Debct 
cnim,ad  hocvteocafu  matrimonium  nullum  iudicetur,  con*. 
ftare  in  foro  iudiciah,  confenfum  coniugalcm  defccifle :  quia 
cxprcfic  aliqui  fic  contraxcrunt,vt  nuUo  pado  vcllcnt  confcn- 
rircnili  eucnicnte  conditionc  vt  tradit  Caicta.  de  matriqua-ft:. 
46.concIu.8.Adrian.quxft.7.  vt  atteftatur  Couarr.  dicto  loco 
SanchcZ  dicta  difput.5.  num.15.  quandoex  coniecturis  poftct  116 
iudcx  prxfumcre,confcnliimdefccifte,quodfoIctcucnirc,fi 
contrahcntcs  crcdebant,  condirioncm  cx  fui  natura  impoftibi-  ^ 
biIcm,eftcpo/Iibilcm.quod  cxcmplo  hoc  confirmat  Couar.  d. 
Ioco,diccns.  Si  cnim  cffct  in  conrroucrfia  harc  di/putario  ,  an 
rollcrftcll.irumparsc  coclo  cadcrc  in  tcrram,  &contrahcns 
haccondirionc  contrahcrct,  C\  poflibilc  cft,  ftcllam  aliquam 
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ir,i  Ad  L.  Tertiam  D.  be  Conditionii. 
iiy  liquerccre,&:  in  terram  caderc,vcl  fi  ftclla  aliqua  hoc  anno  cc- 
ciderit  in  terram,  certc  etiam  in  foro  iudiciali  (inquit  Couar. ) 
non  eflet  hic  contradus  iudicandus  coniugalis,proprermani- 
fcftum  dill'cnfum,quod  probatur,  nam  in  tcftamentis  impoffi- 
bilis  conditio  rciicicnda  cfl:,  adus  qui  vt  purc  conceptus  valct, 
corruit  adus,  li  teftator  crcdcbat  conditionem  elTe  poilibilcm, 
cx  l.lcruo  manumifTo.ff.dc  cod-inde.  vtlatius  J.  dilputabimus. 

Prxdida  autcm{falua  paccdidi  Couar.)non  fcqucrcriudi- 
candciicxconieduris  caliisdcciiiopedcret.quiain  cauiama- 
trimoniali ,  non  iuHiciunt  conicdura: ,  ncc  probationcs  quarli- 
bct ,  lcd  rcquiruntur  lucc  mcridiana  clariores.  vtapparct  cx 
congcftis  pcr  Pauhnn  Mcrcnda ,  intcr  conlUia  matrimonialia 
diuerlb.DD.congcfta  pcr  loan.Baptif  Sile.con.  So.num.i.cum 
fcqq.&:  fic  clarc  pcr  tcftcs  dcbcrct  conftarc,de  vohmtate  con- 
trahcntium,cumvtfupradicl:am  eft  tolerabihus  litcontra  ho- 
. '    minum  ftatuta  coniugatos  rctinere,quam  lcgitime  coniundos 
contra  legcm  Dei  fcparare. 
iio       Infcrtur  vltcrius  ex  pra?didis,fUfam  effe  corum  fcntentiam, 
qui  cxiftimarunt,impollibilcm  conditioncm  adicdam  vltima: 
voluntati  reiici,  contra  ipfius  tcitatoris  voluntatcm,  cum  lon- 
'  gcvcriuslit,  ex  pracfumpta  ipfius  vohmtate  rciici,  quia  non 
cft  vcrolimile  ,tcftatorem  in  re  tamgraui  ludcre  voluiflc. 
Hinc  ctiam  infcrendum  &  dicendum  eft.  Decifloncm  no- 
.      ftri  Tex.  forc  ampliandam,  vt  non  (blum  impolfibilis  conditio 
'  a  tcftamcntisrciiciatur,fcd  ctiam  modus  impoflibiliSjCum  re- 
1*1    /pcdu  modi  impoflibiliSjCadc  iuris  prxfumptio intcrucniat,  vt 
'  •  cxvuIgaric6flrmant,exl.i.*f.dccond.inft.  I.fl  quiscu  ^y-fl.hoc 
tit.l-fifundu  92,§.Iuhan  ft.dclcga.i.l.Codicill.^i.inprin.dc  le- 
ga.i.docctPeralta  in  l.flquisduos,n.  Ti.tF.de  lcga- 2.  &:idcattC' 
ftarur  fcntirc  Aret.in  l.impoflibilis  in  prin.ff.de  ver-ob.qd  vidc- 
^  turctiam  amplcdi Galga.  dc cod  &: dem.i.p.c.98.n.2.&:  2.p.c. 
^.q.i^-Grcgo.Lopez  adl.^.tit.^.parti-^.vcrbo  tAlcondition, 
Vndc  multi  dicebat,cxhis  intcrpretari  Tcy.inl.Tirio  cetuni 
,  yi.g.Titio.  I.i.^f.hoc  tir.que  Tey.ficinterprctabatunquodlc- 
gatil  libero  homini  i^Xxddx-r^^t  amonumentoHon  recedat,ibn  IC.no 
*  dcclarcr,  vrru  validu  flt,nccnc,fcd  tatum,(inquit)quod  IC.de- 
claret  lbIum>non  cflc  locum  cautioni  dc  modo  adimpIendo,vt 
_  -  aonnulh  cxiftimarunt,inutile  efle  talc  legatu>in  qua  fcntcntia 
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attcftanturfuiirc  lafb.in  Lin  annalibus.n-i  in  fi.C-dc  Icga. 

Alij  vero  in  diucrfa  fuerilt  fcntetia ,  an'erentes,  veriorcm  cfTc  li-l 
liac,qua  dicebar,quod  talis  modus  cu  Ht  impoflibilis,  vitiarc  no 
dcbcatlcgatufcd  potiusde  lcgato  rciici,&:nocc6firniatcxco- 
tcxtura  d.Tex.du  ibi  diccb:LtlC^aunom locum  fJOfieffeScdquiz 
cxprofcllb,contcxturamd.  §.  Titio  ccntum  I.i.d.i.Titio  ccrx- 
tum  infra  Deo  dante  declarabitur ,  idco  hic  amplius  de  cnu- 
clcatioi^e>&:  intcrprctationc  dicli  §.(crmo  non  liabcbitur. 

Maior  autc  oritur  qu.cx  prxdiclis.an  hxc  arquiparatio  condi-  ^1*4 
tionis  impoiribilis,&:  modi  importibilisjincotradib.admittaC'. 
funt.n.plurcsqui  exiftimatmoduimpollibilc  appofitu  in  eon- 
tradib.no  vitiarc  iplbs  cotradus^lcd  ipsu  modu  rciici.quauis  ex 
impoHIbili  condit.  viticnt.Hanc  fcntcntia  ampleditur  &c  Acc- 
inl.cii  donat.54.C.de  tranra.verbo/i^/r/;7^//«r  hacdicuntam- 
plcdiab  Alua.Rom  &:  Sacco  &:  ab  lcribcntib.  comunitcr  ind. 
l.Impollibihs,comuncattefl:atur  Couar.inc  cum  tibi^n.i^-pro- 
pe  fin.dc  tcftam.Sarmicn  h.i.lclcct  c.j.n.^.&^alij  plures,  quos 
rcccnrctGalga.dccond.&rdcnio.z.p.c.^.q.i^.Qui  aut  hac  lcn- 
tcntiafcquunturplurib.fLmdamcntis  caconfirmant,  &:in  pri- 
mis  in  cius  confirmatione  adducut  Tex.in  I.d.S.C.de  cond.  ob 
cauf.vbi  traditx  rcs  ab  Iponib  Iponfx,  aliqua  caula  impolTibili, 
cclfat  rcpctitio ,  non  fccuta  caula  :  cum  cllbt  impollibihs.  crgo 
valuit  contradhis  fub  modo  impollibili,  quia  ahas  condictio 
obcaulam noniccutam compcterct. 

Sccundo  pro  pr^dicta  coru  fcntcntia,lic  argumcntabanrur  iz^ 
quaplures.Contractus  fiibmodo  cclebratus,ffcatim  habcteffe- 
ctu  pcrfcceu,cu  ftatim  actio  copetar,qu^  non  copeterct,fi  con- 
tractus  non  elTct  perfcctus.cu  cx  imperfecto  cotractu  actio  ve- 
ranon  dctur,1.2.C-dc  his  quxfubmodo ,  &:  diximusfup.in  4.p. 
Rub'lcd  inutilis  adicctio  &c  contra  fubllantia^qua:  actu  vitiarct 
ante  eius  eftectu.li  poft  actu  femcl  pcrfccrum  ficrcr.actum  noii 
vitiar.vt  inl.pcrfcruum  i^.^.tF.dc  vfu&:  habita.vbi  in  piin.  di- 
cebatlC-nilditFcrrcan  vlusfruct  lcgctur,an  vcro  fructus,quia 
fructui  vfus  incfl:,vfui  vcro  frucrus  dcefl:,  &:  fructus  finc  vfu  cllc 
non  pot,vfus  linc  fructupot-Vndcdiccbant^nullia  cflc  lcgatum 
fialicui  fructus  dcducto  vfu  lcgct'',  cum  vt  dictu  cfl:  inprincip. 
fructui  vliis incft.Scd  fi  fruciu  Icgato.vfus  adimatur, Ariflolcii- 
bit  nullam  cflc  adcniptioncm,quani  fcntcntiam  bcnigniorcm 
:  ,  '--^'  X  ij 
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appcllat  lureconfultus,  quod  fccus  cflct ,  fi  a  principio  vfus  a- 
*  k  dimcrctur ,  crgo  impoflibilitas  qux  vitiat  ia  conditione ,  quia 
cffcdumnon  habuit,  in  modo  vitiarc  non  dcbet.  cum  lam 
contradus  clFedum  liabucrit. 
12-8  Vltimo  inducunt  pro  eorum  fentcntia  Tcx.in  l.dcmon/lra- 
tio  fallii  ly.^.quod  autem  luris ,  inha  hoc  titulo,  vbi  dilputans 
lurcconlultuSjdc  lcgato  Titio  rehdcfub  hac  forma,  quid  nego- 
cia  mea  curauit ,  vel  iub  aUa  fimih  difpohtionc  ab  hac  negotix 
rneacnrauit  QOTi^xxyKiwAo  differcntiam  dicit.  quodprimo  ca- 
(uvalct  Icgatum,hcctncgotia  mca  noncuraucrit,fccundo  vc- 
ro  cal*u,cum  conditionahtcrvcrbaillafucrintproIata,non  ali- 
tcrvalcbit  lcgatum,  quam  fi  ipfccuraucrit,  ipfius  teftatoris 
ncgoDa.ahasnuliiuscrit  valoris  tahs difpofitio.  Exquibusdi- 
cunt  prsccitati  Dodorcs ,  quod  tota  ratio  valoris,  vel  dcfc£lus 
didx  difpofitionis  vcl  lcgati  cft,  quod  primo  cafu  falfacaufa 
adic(3:a  crat,  pcr  vim  modi ,  &  fic  valuit.  Sccundo  vcro  calii, 
prardicla  caufa  adicd:a  fuit,pcr  vim  conditionis.  vndc  infcrc- 
bant  diccntes,  quod  fi  impolTibihtas  adiiciatur  modo,  non vi- 
tiabit  difpofitioncm  ,  licet  adic6la  conditioni  ,  illam  vi- 
tict. 

12^  Contraria  tamcn  fcntcntia  longc  verior  cft:,nempc  modum 
impoffibilcmadicdtumincontradibus  ,  annuUare  ipfbs  con- 
tr.i£lus,quoad  produccndam  obligationcm,ad  cfFcflum  agcn- 
di.  hanc  fcquunturplures ,  intcrquoscft:  Galganc.de  condit. 
&  dcmonft^.i.part.cap.j.q.ij.num.i.rcfcrens ,  hoc  amplexum 
fuifte  Roma.con.4<^2.  in  fine,Dcciuminc.cum  intcrin6.no- 
tabiliydc  cxccptio.Sard.dcci-^i.  numcr.  9.  Samufa.dc  laRip- 
pa.intrada.dcfponfi.  cap.^.art.^-nu  6.vbiaftcrcbat,impom- 
bilium  nullam  cftc  obligarionem ,  &:  pcr  confcqucns  nullum 
cP/e  conrradum.  vbiimpoiribihtasrcpcricur.  cx  1. impofllbi- 
hum  dc  rcg.iur.&:  toto  titulo  ff.dc  condit.caufa.dat.caufanon 
fjcu.  quod  amplcdi  criam  vidctur  Sarmicn.hb.iJclccta.c^  Ji- 
6'&cj'  dum  dcclarat  glofl^.didac  hcumdonationis  ait,  quod 
1^1  mcns  Accurflj  ibi  ht  ,  quod  modus  impoifibiJis  impcdiat  a- 
«Slioncm  oriri  cx  contrad:u,  non  tamcn  ita  contra^limi  annul- 
lat ,  vt  cx  co  cxccptio  oriri  non  pofli t.  quod  in  primis  confir- 
mant  cx  I.fimihtcm,^.!.  quiftjpcndia^.C.dcprocura.ncmpc,^ 
ouodmilcsprocuratorcfle  nonpotcft,ait  Impcratorin  diifba. 
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Imilitcm  quod  modus  impoflibilis  adicdus  concraccui ,  nem- 
pe  quod  milici  ica  dacum  eflec,  vt  foret  frocurxtor^  calis  adieccio 
nonrepeliicrepecicionem  immoquoddacumeft,  rcpetipo- 
tcfl.non  igitur  validus  fuir  concraccus,quia  li  valcrec.non  elFec 
locus  repecicioni,apparct  igitur  modum  impoflibiIem,nulIum 
redderc  contractum. 

Secundo  confirmantpra:di£tam(cntentiam,cxfundamen- 
co  quodamdefumpto ,  dc  l.Iulianus  13. §.  fiquis  colludcnte.flF. 
de  adio.cmp.  vbi  claudicacio  in  contra<5i:ibus  prohibctur ,  non 
cnim  permitcicur iniure ,  in  concradibus  vJcro,  citroquc  obli- 
gacoriis ,  quod  alcer remaneac  obligacus ,  corum  alccro  libcro 
remancnce.  fi  autem  modus  impoffibilis  non  vitiarct  concra- 
£l:um,nccefl*ariocIaudicatio  in  contra£libus  eflccadmittcnda. 
&:  tunc  is  qui  rcpctcrc  ccncrccur  ,  id  quod  dcdcrac ,  repccerc 
nonpoflct,&:ficfolus  ipfc  rcmancretobligatus,contra  1-i.ibi. 
riAm  (juod  AriHo  dtxit  fojfe  ita fafcifci^  vt  vnus  maneat  obUgatus,non 
ejl  verum .  ^uia  fro  vna  farte  contrahentiumtabiri  facio  ab  emftione  13  4 
nonfoffet.  l.cumemptor  ^.fl.dcrci  vindicac.  modo  autcmnon 
implcco  ,  fcmpcr  illc  qui  cum  appofuic ,  vcrfarccur  in  damno, 
quia  modus ,  vcl  padum  pars  prcci  j  cflTc  dicitur  l.fundi  partcm 
79.fF.de  concrahcn.citip.ibi  nam  hociffum  freciumfundividetur^ 
quod  eo  fafio  fuerat  vendttus-^ebque  ittre  vtimttr, 

Tcrtio  iiAonfirmationcm  prxdidx  [fcntcntix  facit  Tcxr.  '55 
in l.ca  qu<j  ^.C.dc  dona.ante  nup. vbi  ca  qua:  fponfx quis fe  da- 
curum  promiflt,  fido  flquidcm  ccclibato,  cum  domi  lua:  aliam 
matrcmfamilias  rchquiflct,  peti  cum  cfFedu  ab  eo  fponfa  non 
potefli.quia  ait  Xvcv^f^x-Moi  cum  tu fponfavxore domifofta  nonfut- 
J?f.apparec igicur  cIarc,modum  illumimpoiribilcni  in  concra- 
du  appoficum.illum  non  viciarc. 

Vltimo  facit  pro  prardida  fcnccntia:,  fcqucns  racio.  fl  enim  y^^, 
cxl.concinuus  i^y.g.cum  quis.  de  vcrb.obl.  impoflibilc  aiure 
rcpucacur,  quod  rcs  hbcra,  facra,  vcl  religiofa  in  ftipulationem 
dcducatur,cumnon  pofliccflc.  Inlibcrohominumcommcr- 
cio,mcrico,cmpfio,&:vcnditio  dehbcro  hominc,vel  dc  rc  fa- 
cra,vcl  dercrcligiofa  nullacfl:,  prcciumquc  pro  cah  rc  datum 
rcpcti  poterk ,  cx  1.  hbcri  hominis  70.  in finc  I.a^de  facra.  73.fr.- 
dccoritra.cmp.proptcr  prxdiclamimpoflTibihtatcm.quxqui- 
dem  impoflTibihcas  appcllacur.  in  iure ,  indi£la  l.conrinuus  J. 
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cum  qiiis.apparetigitur,  talcm  contradumpropter  modiim» 
poflibilitacemvitiari.  liquido  crgo  manetmodum  impoflibi- 
lcm  adicdum  contradibusjipfos  vitiarc. 

Su  pcrcl]:  nunc,ad  argumcnta  pro  partc  con  traria  adduda  rc- 
fpondcic ,  6c  uiccrprctari  iura,qua:  aducriarij  in  corum  confir- 
mdcioncm  adducuncfupradida;  opinioms.&:  imprimis  ad  pro- 
bandumprardidamlcnccntiam  adducebant  l.didam  S.C.dc 
conciic.ob  caufam.  qux  quidcm  in  contrarium  noftrse  rcfblu- 

'3^  tioni  nil  importat ,  cuius  Texc  dcciiioncm  inccrpretans  Ac- 
cur.indidal.didam  vcrbo.7?//^;?ric  intcrprctatur.  quod  aut 
ahquis  dat  ob  caufam  impoliibilcm  ignoranter,  co  quod  tunc 
habcat  locumcondiccioobcaufam ,  (i  vcrofcientcr^tunc  aut 
dedic  adiiciendo  in  vim  condicionis  ,  quo  cafurcpetitur ,  tan- 
quam  cx  nullo  contradu ,  cum  ipfa  impoflibilis  conditio  ,  ad- 
icdacontractui,iprum  contradumannulIctjVt  fupra  rcfolui- 
mus,  aut  eam  adiccitin  vim  caufx ,  vclmodi,  quocafudatum 
fub  tali  appolitionc  modi,vcI  cau(x,non  rcpetitur. 

1^9       Sed  Ii(^c  inccrpretatio  non  toUit  dilficultatem ,  quinimo  po  - 
tiusiuuarctcorumfenrcnciam,  cumBartolus  dicat,  adiedo 
tali  pacto.vcl  modo,ccfI'arc  rcpccicioncm.  fi  igicur  ccirat  rcpe- 
dtio,  valct  contractus,  &:  pcr  confcqucns,  appolicio  modi  im  -  • 
poinbiIis,non  vitiarct  concractum. 

Reiccca  auccm  hac  interprctacionc  ,  vcrius^iccndum  cft. 
Interprctationcm  dicta:  I.dictam,  dcliimedam  clfc,cx  his  qux 
notat  Galgane.dccondicio.i.p.cap.5.quxn:.i3.num.i.&:3.  vbi 
vtdiccumcn: ,  diffcrcnciam  confticuic,  inccr  contractus  vlcro 
citroque  obligatorios  ,  &:  intcr  cos  qui  vtrumquc  contrahen- 
tem  nonobligant.  quiaproptcrrationesfupradictas,  ncmpc 
ne  claudicarcntur  cotrac  tus,<S<:  fimilcs,  cfficitur,  vt  modus  im- 
poflibilis  adicctus  contractibus  ,  ipfos  contractus  annullet: 
quod  fccus  eflct ,  in  contractibus ,  qui  vtrofque  contrahcntcs 

141  nonobligant.  Ex quibus dicitur,non  obftare  noftrx rcfblutio- 
ni  dccilioncmdicta:  I.dictam  Icgcm  C.dc  condictio.  obcau- 
fam,  quia  loquituriii  contractudonationis  cuimodus  impof- 
fibilis  adiicicurrquo  cafu  loquicur  dccifio  dicta:  Icgis,  quia  mo- 
dusin  donationc,  cjftparsaccidcntalis cumdonatio  nullam 
ob  ali.im  ciufamfiar,quamlibcralitatis,vclmunificcnti^  l.i.tF. 
XAz  d  C  don a.ib.'.  !af  diquis  ca  mcntCiVt fiat  im  vclit  Accivicntis ficri^nec 
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•    ET  Demonstratic.Cavsis  ET  MoDfs.  i6y 
vllo  cafuddfe  reuertt  ^profter  nullam  aliam  catifam  factt ,  quam  vt  li-  • 
.  beralitatem ,  et  muntjicentiam  exerceaty  hdc  frofria  donatio  ofera- 
///r  idcoquc  liccrmodus  non  implcatur,non  infirmaturdona^ 
tio,  l.i.§.hn.fF.dc  dona.  docct  Molm.ThcoIo.  de  iuftit.  &:  iure 
tracta.i.dilpu.Z73.  pcr  toram.vndc  pra'dicta  noftra  lententia, 
in  ccrtis contractibus  locum  habct,ncmpc  in  vltro  citroque  o- 
bhgatoriis  ,  vt  fupradictum  cll: ,  cum modusipfc  (itdc  corum  .. 
lUbllantia.namli  alter  altcrinon  rcmancrct  obl]gatu5,noncf-  143 
(ct  contractus  \.i.vQY{\,naquodK^rijlo  I.  cum  cmptor.^.ft.de  re- 
fcindcn.vcndi.l.in  vendcntis,  i^.C.dc  contra.cmpt.  adftiingi 
cnimdcbcntcontrahcntes  ,ahas  nullacft.  fcquitur  Galganc. 
dida  difput.i^.i.par.c.^.num.^.  vbi  diccbat,maximc  intcrcfTc, 
inter  modum  adicctum  donationi ,  vcl  alio  contractui ,  a  vo- 
luntate  vnius  pendcntc,&:  adiectum  contractibus,vltro  citro- 
que  obhgatoriis,quia  in  donationc ,  &  alio  pcndente  a  volun-  '44 
tate  vnius,cfl;  pars  accidcntahs ,  hnc  qua  ftarc  poflunt  conrra- 
ctu5,icd  in  aliis  contractibus,modus  ip{c  cfl:  flibftantia  contra-  s  * 
ctus,cumftarenonpoflit,  nili  oniHcs  obligati  cxiftant.l.ine- 
mcntis.C.de  contra.cmp.docctSurd.dcci.^^.num.^. 

Obitcrtamcn  crit  aducrtcndum  ,quodnotat  Galganc.  di-  I4t 
cto  loco  numcr.4.  quod  ii  modus  adicctus  donationi ,  lcu  aho  , 
contractui  ,  ab  vnmsvoluntatc  pcndcntc,  crit  ipliuscontra- 
ctus  lubftantia  ,  &:  non  accidcns ,  tunc  impoflibilis  modus ,  i- 
dcm  opcratur,  quodin  vltro  citroquc  obhgatoriis,  vt  nuJlus 
remancatcontractus,neque  ex  coagipoftit.  quia  modusnon'  - 
pofsit adimpleri.ex l.eaquc  C.dc dona.ante  nup.J.quod  vcrc- 
nim.C  eod.&:  hoc  eft  quod  dicebat  Papinia.  in  l.auuncuJoff. 
dccondic.nnc  cau.vbi.auuncuJo  nuptura,pccuniam  in  dotcm 
dcdcrat.ncquc  nupfit.qua-fitum  fiiit  an  repctere  pofiit.&:  con- 
dictionc  linc  cau/a  agcntcm  mulicrcm  ,  rcpctere  poflc  atte-  • 
ftatur  Vlpianus.quem  IVxtum,  fortcm ibi  appcllauit  Barr.  cx  - 
quibusdicebat  Galgancrus  dicto  loco  laprumcrrorc  cflc  Ac- 
curflum,&:  fcquaccs  indiftincte  aflrcrcntcs,modum  impolsibi- 
lcmincontractibuSjdifpofltioncm  inutilemnon  rcddcrc  quia 
id  cftintcIIigcndum,cumpra'dictahmitationc,  nc  chuidica- 
tio  incontractibusjcontraiurisprohibitioncm  adniratur.       , - 
Ncc  quidquam  obftathindamcntumfccundum,quoproco-  M7 
rumfcntcntia  contrariamamplcctcntcs  nitcbantur.  ciiodfu.- 
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mcbant  de  l.pcrreruum  i^.g.primo  fF de  vfU  dc  habita.  pro  cu- 
iusintclligentia,&vcra  dcclarationcobfcruandumcft.  vfum 
duplicitcrconfidcraripoflTc,  aut  cnim  accipitur  pro  commo- 
ditatc  vfus  autprorpcciercruitutis,  feiuncta,&:  (cparataaba- 

'  liisfpcciebusfcruitutum,vtinl.i.tF.dcrcruitu.  ficutdc  itincrc. 
namaliquando  itcrfumitur,procommoditatc  eundi>cum  di^ 
amus  vliifluctuarium  itcr  habcrcad  fundum,in  quo  habetv- 
flimfructum,  quia  hoc  cafu  ,  iblum  fignificamus  commodita- 
tcm  cundi»non vcro  ipfam  fcruitutcm itineris.  vt  in  I.j.^,  qui 
liabct  fF.  dc  ferui.rufti.prxdio.  ibi  (jui  hshet  hAnfium  iter^quotiue 
habere  videfur  acL hAuriendum ,  1. 2»  § .  rcctc.  fF.fi  fcrui.  vin di.  docc t 
Ricar.princ.infl.devfufr.num  <>i.vcrfi.fcptimo .  &:  vltimono- 
taNatacon.5^3.1ib.3.num.6.Ioannes  dcl  Caftillo  Sotomaior 
150  lib.i.quotidia.contro.dc  vfiifr.c.i8.num.9.aliquando  verofu- 
mitur  pro  fpecic  fcruitutis ,  ab  ahafeiuncta  ,  &:  fcmota.  vt  in 
princ.inft.de  fcrui.ruflico.prxdio.  Ricar.dicta  Rubric.  de  vfu- 
rrucji.i35.vcrfi.primocnimIoco,Sotomaiordictoc.i8.num.9. 
&  14.  Cum  igitur  impofilbile  fit ,  vt  ci  cui  vfusfructus  lcgatus 
cft ,  vfum non  habcat ,  quatcnus  importat  commoditatcm  v- 
tcndi,frucndi,cumimpo/fibiIc  fit  quod  isquifrui  dcbet,non 
vtatutjcum  pliis  fit  fnii  quam  vti,  pnnc.infi.de  vfu  &c  habitaJ. 
fi  habitatio.io.vcrli.  ibi  fivfmfuridifureltcius^Mir^usnjsiqueeJfey 
quAm fruBumylongeque  nemo  dubttct*  hoc  cnim  nomcn  ufusfru- 
^/#jgenericum,  &:magifi:ralc  appcllauit ,  fiib  fc  continens  di- 
ueHas  fpecics  Ricar.ad  Rubri.dc  vfufi-.num.^i.vfus  vero,qua- 
tenus  efi:  {^zq\cs fcruitutis,  bcnc  poteft: a frudu  fcparari.  vt  in 
dictal.pcrfcruum  §.i.verfi.fina.l.qui  inftipulatione.j.fF.  vfufr. 
quemad.caue.docet  Ricar.didto  loco  n.147. 

ry3  Ex  quibus  ad  fupradictas  ditficultatcs  dicendum  cft.  ncccf^ 
fario  didum  §.i.  dicrae  1.  per  fcruum  intclligcndum  c/Tc  fit, 
quod ibi  adimcbatur  vfus,lcgato  fructu ,  quatcnus confiftebat 
in  commoditate  pcrcipicndi,  quod  cum  impoffibiic  fit ,  vitiat 
adcmptionem  ,  non  vcro  lcgatum.  vt  in  1  i.t£dc  adimcn.Icga. 
vbiadu  lcgato,fi  iter  adimacur,nil  adimitur-cum  actusiine  i- 
tinerc  cftc  poflk.Impoffibilitas  cnim  hic  appofita,difpofitione 
tcftamcntariam  (vtdiximus)  non  vitiat,  fcd  pro  non  fcripta 
habctur.vtagnouit  Molin.ThcoIo.de  iufti.&iurc  trac.z.difp. 
tloG  conclufi.  quod  diccum  probant ,  cx  I.ab  omnibus  104. 

§.i. 
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g.i.fF.dc  lcga.i.  vbicodirione  aj>porica,quiEex(Liinaturaqiio- 
adeius  implementum  fortiri  eilcdum  non  poteftjtalis  condi-  ^54 
tiopro  non  lcripta  habctur.  ibi  /?  teftamefJtifaciendi  tempore  tn- 
buUnuU^efHerinity  'una  rationedicifoteft  legatum  Titio  deberi  quia 
conditio  fro  non  fcriftx  habeiur^ 

Scd  non  delimt  qui  contra  fupradi^ba  fic  infurgunt  cx  eod. 
Text  dicli  §.i.  didsel  ^  er  lcruum.  quod  li  a  principiolegatus 
circtfruclus,dcdudo  vlu,inurilc  circclcgatum ,  quod  contra- 
riari  vidctur  dccirioni  noftri  Text. 

Huic  autcm  dubitarioni  facilis  cft  >  &:  in  promptu  interpre  - 
tatio,  fi  aducrtamus ,  impofribilitatcm  in  vltimis  voluntatibus 
vitiare id,in  quo  impoflibilitas ipla  exiftit.  Vndc  fit,quod  qua  - 
do  impoffibilitas  confiftitin  conditione,  vitiat  conditionem, 
&:  illam  corruit,  ex  quo  rciicitur  a  difpofitionc  tcftamenta- 
ria,ip{a  diipofitioncpura  remanente.fi  vcroimpoffibiliras  non 
rcpcriatur  in  conditionc  legandi , vcl  teftandi ,  lcd  verlatur  m 
cadcmrc,  qua:  Icgatur  ,  vcl  de  qua  diiponitur:  cum  ipfi  rci 
adharrcat,  lcgatumcorruit.  quia  illa  impoflibilitas ,  rci  lcgatas 
cohercns,illud  annuIlar,&:omninodcftruit.  Lcumfcruus  i9.§. 
conftat  dc  lcga.i.valct  cnim  lcgatum  rci  alicnx,fi  parari  pofllt, 
ctiam  i\  diflicilis  fit  eius  paracio.  quando  aurcm  lcgatur  vflif- 
fruclus dcd udo  vf u, id  cft  dcducla  commodicacc >  impoliibili- 
tas  verfatur  in  rc  ipfa  Icgata,  cum  impoifibile  fit ,  dari  vlumfru- 
£^:um,finecommodicacc  vfus.  Socomaior  conrrouerfi.  quoci- 
dia.de  vfufrud.cap. iS.nu.  14- circa mcdium.  idcoquc  legacu m 
ipfum  viciatur.quamlo  aurcm  lcgato  vfiifru<5tu,adimitur  v/lis, 
impofsibilitasnon  cft  in  lcgaro.fcd  in  adcmptionc,  ficquccuin 
inadcuipcioncconliftac,  viciacur  ip{a  adcmptio,non  vcro  lc- 


gatum. 


Exhis  rcmanct  clifii,  &:  declarata  difficultas ,  quam  propo-  ij8 
nebant  fupracitari  aucborcsquiadicitur,quod  ibi  adied:io  im- 
poflibilitatis,  non  vitiatlcgatum,  poftquam  cftcdum  habuit, 
quxanteavitiarct,quia  agicur  de  legaco,quodimpofiibiliad- 
iedione  impoflTibilicatis  non  vitiat-ur,nifiimpofiibilitas  ipfa,in 


rclcgata  vedarctur. 


Ex  fiipradidisfimilitcrrcfponderin',  adfundamennim  tcr- 1^9 
tium>  quoddcfumebant  de  l.dcmonftratiofalfa,  in§.'.  infra 
hoc  ritulo.fiquidem  cx  fupradidis,fatis  clara  rcmanctcius dc- 
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claratio. quod  cnimdidum  cft,  in  fallacaufa  adieda legato, 
nonpotcfl  trahi&  accommodariimpofiibilidirpofitionijcuni 
dilpar  fit  ratio  vtriufquc.  vt  ctere  rcmanct  comprobatum  cx 
lupra  notatis:ncquc  contrarium  dici  potcft .  &  nc  longius  pro-  . 
traliaturhic  mca  commcntatio  ,  fuuus  infcrius  in  contcxtura 
didi  Tcxr.difputabitur. 

Supcrcft  nunc  inueftigarc  rationem  vcram  Lea  qu^.  5.  C.dc 
dona.  antcnup.quam  multi  contra  ca  quxlupra  rclbluimus 
rctorquebant.cuius  quidcm  Tcxt.contextura.nil  contrariatur 
pr(^dida:re{blutioni.  non  cnimcftmirum  ibi ,  quod  donatio 
lbbmodoimporiibiIi,nuIlius  fitmomcnti.  namcum  Impera- 
torcs  conftituiiVcnt,  in  I.  cum  vctcrum  15.  C.cod.quod  ncc  dos 
\6\    dici  poftct  ,  ncc  donatio  proptcrnuptias  vbinuptia:  nonlc- 
quuntur,l-cum  multa:  lo.C.cod.  nift  fccuto  matrimonio 
ftipulatio.<>2.ff.deiurcdoti.  1. 1. §. pcnult. tF. pro  dote ,  vtdoccc 
Tiraqucl.  dc  rctrac-  conuen.  §.  i.glor  i  •  &:  vni.n.  5  3.  ex  quo  dice- 
batjpromiifioncm  dotis,hanc  tacitam  conditionem  in  fc  habe- 
iCyJinuptU feqtiantur^  &c  ita  demum  cx  ea  quis  cogi  poftit,  ( licec 
conditiononfit  cxprcfta)  nnuptiarcxtiterint  l.ftipulationcm, 
l.promittendo.l.dotis  promiiIio.ft.de iurc  doti.  I.itcm  quia  ^.i-  * 
&:ibi  gloff' vcrho. malfpeti/ur.  Albcric.  qui  didamgloft.dicic 
fingularcm,Bal. in  z.notabiJi  ff. dc  pac.  AIex.con.6i.  vifbpro- 
ccftujcol.z.lib.^.inde  fir,quod in  dida  I.caqua:,modusqui  rc- 
fpicicbatmatrimonium>cracparsrubftantialisip(ius  donatio- 
nis,cum  donatio  proptcrnuptias,  finc  nuptiis  efFc  non  po/nt. 
Et  iuxta  fupra  rcfoluta,  vitiare  didam  donationem  dcbuit ,  ft-. 
cut  vitiarct  ccteroscontraclus,  facitTcxr.in  l.auunculo  lf.de 
condic.finc  caufa,mclior  Tcx-in  J.quoties,  ^.fi  quis  nomcnjfc-  , 
cundum  interprctationcm  Cumani,quam  dcfendit  Acos  Hb. 

1.  fclcda.c.j.  in  l.quotics  ^.fi  quis nomcn,ft'.dc  hcred. Inftit.cx 
quo  probatur,  id  quod  Angclus  dicebat,  in  I.fuus  quoque  ^.fR 
dc  hcrcd.inft.  quod  licct  conditio  rciicia tur  a  Icgitima  filij ,  fi 
tamcnrcmoca  condirioncremouerctur  flibftanria  difpoiitio- 
nis  non  poftccriinc  rciicicondirio ,  quam  rcfblurioncmcom-  . 
jnunitcr  admitJ:i,cx  (entcntia  Antonij  Gabricl.  lib.<?.commu. 
conclu.titu.de  lcgiti.conclu.i.n,  19.  attcftatur  Sarmicnto ,  lib  • 

2.  fclc«5ta  intcrprcta.c.3.num.i4.vcrfi.tranfcamus 
ykcriuscx  hisqu^notat  Couar-de fponia-  c 3. § .z.num. 5. in 

fine 
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finc  Grcgor.Lopcz  ad l.^.tic^.part.iJ.Molin.Thcolog.  de  iu- 
fti.&iiirc  trada.i.di(piita-zo<>.vcrfi.lecundaconclufio.cft:no- 
tandura,  quodlicctimpoffibilisconditio  adic(3:ateftamcnta- 
rixdifpolitioni ,  vtdidum  cft  ,  nonannullctipfamdifpofitio- 
ncm ,  immo  potius  ca  rciiciatur ,  taincn-fi^cllaror  putaucrit 
conditionem  cdc  pofllbilcm,cum  rc  vcraimpbilibilis  (it,  tunc 
talis  difpofitio  tcftamcntariavitiabitur,  quiacum  ratioconie- 
cturatx  mcntistcftatoris,  perquamconditioimpoilibilis  reii- 
citur ,  ca  iit,  quod  mortis  cogitationc  opprcllus ,  non  aducrtic 
taicm  conditioncm  cfle  impoflibilcm,&ric  inaducrtcntcr  eam 
appofucrit^tamcncum  eo  cafii,  quo  tcfl:ator ,  realiter  aducr- 
tcrit  impoflibilitatcm  conditionis ,  celf  et  pra^dida  conicdura, 
dcficict  etiam  iurisdi(pofltio  ,  &:  conicdturat^  mcntis  praedi- 
dus  cifcdus,annullabiturquc  talis  diipofitio,  cum  realiter,& 
dc  faclo,  tcfl:ator  nonaliter  volucritrelinquerc  Icgatum,quam 
fub  praedida  conditionc ;  quam  rcfblutioncm  fouent .  tradita 
pcr  Cancc.  lib.^.varia.c.ii.de  iure  adcrcfccn.num.157.  vbi  di- 
ccbat ,  quod fi  quis  tcfl:amcntum  fcccrit ,  licct  aclus  ccnfeatur 
fadlus  ab  co.meliori  modo  quo  dc  iurc  ficri  potcrat,  tamcn  v- 
bi  conflrarct ,  tcftatorem  intcfl:atum  voluifle  dcccdcrc ,  tcfta- 
mcntn  nullms  cncrmomcnti,vtadpropofitum  rcfertCanccr.  1^4 
ij.3-varia.c.io.dcIcg.i.n.593.  ex  fencccia  Hippo.  Rimi.con.517. 
n.  4 4.1^.5.  diccns  di  .  oiitioncm  tcllatoris  ad  pium  propofitum, 
dcbcrequidemconleruari ,  fednonita,  vt  trahatur  adidde 
quotcfl:atornonl'cn{ir.  quia  hoc  ca/li  nulla  verfarccurpietas, 
immo  potiusimpiecas  rcpcrirecur ,  inde  fiibiicicndo  quod  x- 
quum  non  cfl:,aliquid  conucrtcrc  in  pium  vfum,  contra  volun- 
catcm,vcl  prartcr voluntatem  dcfundi.  doccr  Carro.  dcci.99. 
numcr.S.Manti.dc  conicdu.vIcim.voIunt.Iib.8.tit.iz.pofl:.nu. 
29.  fupradidamqucfcntcntiam  attcfl:atur  Cancc.  camfequi 
Mathe.Gribal.in  axio.iurisadcrcfccn.axio.45  prsedida  autcm  ' 
confl:arcrequiriturmanifcftifsime ,  quia  in  dubio,fcmpcr  cft 
facicndaintcrprctatioinfauorcmtcftamcnti ,  argumento  l.fi 
pais  If.dc  inorfic.tcfta.  vndc  cuidenter  remanct .  nullam  eflc 
dilpofitionem  fub  impolfibili  conditione,  quando  teftacor  pu- 
cauiccam  poflibilcm-  hanc fcntcntiam  ample<^luntur  Socin. 
inl.mulca  §.fin.num.2.infra  hoccic-Rui.con.2o.n.8.1i.i.  Grc- 
gor,  Lopcz  ad  l-^.tic.^  part.<r.vcrbo.  tcr  tdlcofiduion  Sr.nthc;^ 
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dc  matri.lib.^.dirputa.^.vciTi.pnmum  n.8.  confirmantquc  hac 
reiblucioncm>exl.icruo  mauunuiro  ^S.fl:.  dc  condic.indeb.vbi 
fcruo  iam  manumiflb ,  (i  fideicommiflum  iclinquarur  yjfexte- 
ftMmento  Ubertatem  itcceferit  fideicommilsi  relidi,  £^iblud ,  cx 
condi6tione  indebid  repeddo  locum  habec*  apparcc  igicur,* 
quodcumimpoffibileeuet  ,  quodingenuusexceftamentoli-  « 
bercaccm  adquirerer,  legato  vel  fideicommiflb  fub  dida  con> 
ditioncimpoinbili.quam  tcftator  poffibilem  putabar,rcIido, 
nullius  momcnti  circ,  hocautcmproptcrnulJam  aliam  ratio- 
♦        ncm  poirc  cflc  dicunt,  niii  cjuia  vt  didum  cft.ccftacor pucabac, 
ipfani  conJitioncm  circ  polfibilcm. 
1^7  .  Vndc  nuikiintcrprctes  licintclligcnces  didlum  Tcxcindi- 
^kaLfcruo  manumiffo dicunc ,  cfie  lingnlarcm  cam  in  cxpofi- 
cionc  dida:  I.lcruomanumiflbyqiiaminLi.fKdecondido-inA; 
&  ibi  BarLcola.Ioan.de  Immo.volum.pcn.Bart.  &  ali)  inl*  ab 
.  omnibus  $.T.de  lesa.i.Bart.&  Socin.in  Ldemonftrado  fal&>in 
princ-colum.i.|in»a  hoc  ticulo  DeGLinLrcpiiehehdeiida  Cd# 
inftir.acfubfti. 

Accurliiis  tamcn  in  dicla  I.rcniomanumifTo.vcrbo  extefla- 
wf/^/^^.inucftigabatcaufam  prardidx  dccilionis,  &:dupliccar-  * 
fignabat,pnmo  cnim  diccbat,  quod  illa  conditio  cratappofita 
hcrcdi,  quafi  mcns  tertatons  ca  f licr/r ,  ii  hcrcs  mcus  manuini- 
lcric^quocalu  dicebac  Accurljnon  valcrc  rcliclum,  vt  in  §.fin. 
inft.de legaC'  cum  anciquicus  legacapoaiaenomincnullius  cir. 
icntmomoid ,  fic  exiftimabat>  peenalem  efTc  dii^am  di^q- 
iidonem  y  6c  iafc  pccnam  condnerc.  quam  interpretationem 
non  admifit  Accur.dum  aliixm  cradcbat  dicens ,  quod  condi- 
do^la  a  teftatore  prolata , ifempe  qitod ex  teftdmento  sdqmreret 
.  .  Hbcr^afemnon  cftet  impoflibilis  quanmm  ad  opinioncm  cefta- 
- .  to:  is ,  cum  ipie  diclum  lcgacarium,  camjuam  icruum  habcrcc, 
&:rc|utarcr.  "  • 

l/o      Scd  licct  h^c  Accurfij  intcrprctatio,  non  vidcatur  omnino 
ah  na  a  conrcxtura  diclc  L  fcruo  manumilTo ,  vt  docct  Sar- 
•  micr.i'cIccl:a.mtcrpr.iib.i.cap.i.dumaftcrebat,Papiiiianum  in 
dijtalcgc  ,  nil  minus  cogitaile,  quam  qnodDodtorcs  exifti- 
.mancnon  quod  ccftacor  hic  cfle  feruum  liium  non  exiflimaue- 
wj:ic,cogicauicenim,cum  eilibertatcmrcliquicflam  (vcdiccbac 
Sarmicn,didoloco)  cumexdi^pofidonc  alicuiusinfercur.ae- 

ceftarioj  . 
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ccflario ,  aliquid  vcritari  conrrariiim  ,  cx  hocnianitcniilinius 
crrordcprchcnditurjCX  Tcxtu  notabiH  ,  vbi  hoc  lcnliiic  Bal- 
dum  atccilaturyin  IH  pdlt  ciiiuiioncni,C.deiur.&  facigiior. 
ineliusprobatur,in  liion  idcirco  C.eo.faduncnocata  pcr  gloi! 
in  lCiim  dc  indebico>  verbo  ignorantu  ff.de  groba*apparecigi- 
cdtV^tto^  ceftacor  ignorauic  euni  libeniitn  eiTe »  &:  ica  dicunc, 
quod  defecic  condido,quiaeracimpoffibilis,quamcamcaeif^ 
rans  teftator,poflibilem  cogitauit. 

Sed  muko  rninus  adaptariporcfl:  hcc  intcrprcratio  ,  quia 
prxdidaratio  difFercntix,  potiushanclcntcntiamconflrmar, 
quam  contra  communcmahquid/latuat.  nam  cumconuitio 
impoliibilis ,  ideorciicitur ,  quia  teftatorcam  pcr  crrorcm  ap- 
ppfait>mttlco;for^ki$eA  dicendum,reiiciendam  cfliec^^  .  . 

nem  quam  vcrc  crrore  lapfus  ceftacorappofuic.    ^  i 

'  y c  pra^diccam  diffioulcacem  efliigerec  Sarmienco  >  felecca,  lyx 
incerprec.lib.i.&i.niM.  impoflibilium  rerum  duplicem  confli- 
tucbarfpecieni,dicens:  aliam,  quando  quid  (implicicec  eft  im* 
poffibilc,  aliamquando  pcrfuppofinonem ,  vcl  vt  Bartolus  di* 
iiidebat  impoffibile ,  in  impoffibilc  in  gencrc,  &  imporfibile  in 
Ipccic  ,  aut  quod  fcmpcr  cfletimpoflibilc  ,  aut  aliquando.  dc 
primo,W////  ficahtm  digito  tctiierls  quia  hoc  fcmpcr  eft  impof-  ^75 
iibilc,dc iccunda fpccic,  cxcmplumponit,^?  Tttius  .ihhofHhiu 
CAftas  non  fnerit,vt\vi  exemplo  fidionis  quam  facit  lcx  Corne- 
lia ,vnde  dccIiM-aturitienSgloiffe iii  I  ^.fFfj^ro  focio ,  dum  dicitur  ' 
^^^^^^^^^^^^^^^^^^^^^^^^^^^e  prim^ 

plures  in^t^^ti^ti^^ jref  loco* 

Exhisldicebatidem  Sarmiento,  quod in  conditionibus  pri- 
ma:lpcciciimpofribiliiim  conditionum,  nulIacao!crc  porcrat 
'controuerfia,  lcd  dc  fccnnda.  Vndc  protrahcns  fc  longilhma 
commcntationc,  &-  conrcxtura,  ad  mulca  alia  in  dido  loco  fc 
diuertcns,num.z7.  dcclaratdidaml.feruomanumiilbdiccns:  174 
ideo  ibi  non  valcre  legati  dacionem«  immo  podus  lcgatum 
ibi  reperi ,  non  quia  dcficiebat  condirio  canquam  impoiiii^-  . 
lis » icd  quia  Sehacus  cenfiiic, vcaui  poft  manumiffioncln  6-. 
rigincm  repecierint,  ea  qu^dedomomanumiirorishabcnc, 
'ibifetinqaaiic.  confirmancloeiusdiftumexLLC.de  inf^cn.& 


ij3     Ad  Ll  Tertiam  D.  de  ConditionipJ 
licet  ha:c  condirio,//W libertAtcmex  tejlamentoperncnerit,  libero 
hominiappofitafirimpoflibilis,  quiatamcn  in  conditionibus' 
confidcranda  primo  loco  >  &  prxcipuc  cft  tcftatoris  vokmtas, 
l.in  condirionibus  i^.l.pater  Seuerinaioi.  infrahoc  tit-  (i  dicta' 
condirio  a«.ijjciarur  ci  qui  bona  fidc  lcruicrat ,     in hbcrtatcm 
proclamaucrir,vcl  faltem  fc  ingcnuum  cfl'eia(3:auerar,ex  mcn^. 
tc  &:  vokinratc  tcft:atoris,cum  lcnfiim  liabcre  dicitur,vt  fi  a  iu4 
dicc  pronuntiatus  lit ,  &:  lic  Iibcrtatem  ex  tcftamento  con/c^ 
quatur,  fidcicommirtlim  quoq;  habebat,  fi  vcro  mgcnuus  pro^- 
182,    nunticrur,a  fidcicommilli  i  cririone  excludatur.  vnde  cum  du- 
biuslirlins  cucnrus  &:inccrrus,l./ivcro  aduch.io.fF.dcpccuIio. 
tanquam  cafuaHs ,  dida  conditio  porcll  cxiftcre  S>c  deficerc, /t 
fup-  l-i-  diximus,  ex  qwo  locum  habcbitdcficicnteconditionc 
repctirio,cx  condidionc  indcbiti. 

183  Vlicrius  conrra illud iuris principium,  quod  cx  conrcxtura. 
noftra:  lcgis  dcfumptum  fuit »  rvcmpe  impollibiles  conditioncs 
tcftamctariis  difpoiitionibusadictSlas^non  vitiareipfamdifpo- 
fitioncmjobftatTcx.Tnl.LuciusTitiusS^.  infrahoc  tit.vbifilio  : 
inftituto  fub  hac  conditionc ,  fifilium teft/ttorls  fi  ejfe probaueritf 
tcftamcnrum  nullius  momenri  cft.  qu2C  tamcn  conditio ,  quo 
ad  facli  probanonem  impoftibilisiudicatur:  &:  ip/ius  implc^ 
mcntum  impoftibile  prxfiippofito  illo  iuris  principio ,  i'x:^ms  a  . 

*  nobis  fupra  rcpetito,nempe  quod  conditioncs  dcbent  in  fpcci- 
fica  forma  adimpleri  ex  l.qui  hcrcdi.44.I.Ma;uius  V4-infra  hoc 

"    tit.  appofit^  cnim  illa  condirionc  a  tcftatorc ,  fifilium  menmfi 
e(fefrohA'Acrit .  apparct  tcft:atorcm  vcram  fiUarionis  probatio- 
'  '  neii.cxiG;ere  voluillc »  qux  quo  ad  patrcm  atrinct  impoftlbilis 

*  *    cft,(ccundumopinioncmglofl'^,inl.i. lF.de proba.glofinc.Mi- 

chacl  defiliispresbyt.c.pcrtaasextra  deprobntioBal,NouelI. 
in  c.prxccdenti.^.colum.in  rit.qui  feudum  darc  pofllint  in  vfi? 

fcudo.  ' 

184  Ex  d  l.LuciusTirius  opprclli  quamplurimi  fcribentcs,  tcn- 
carunt  illum  Tc>dr.  ^ic  intcrprctari ,  quod  dcciiio  noft:rx  Icgis 
tcrtix  (cuiusconrexturam  intcrprctamur){irlimitnnd  i,in  filij 
inft:iturionc,fada  fub  impoflibili  conditionc:  quam  nnllius  mo.^ 

'  mcnriclVcaflirmanr.itaquc  contendcbant,  hanclimirarioncm 
j    liuius  noftrx  lcgis  probari.in  d.LLucius.Scd  hxc intcrprctatio 
ridicula  cfc,  nec  aliquo  modo  admittcnda :  namque  vt  docet 

Couar. 
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Couiir.de  {ponf>.i.partc,c.8.§.5.num.5.  filiatio  pluribus  modis 
probaripotcfl-.primo  quidemduobus  tcftibus,vtdocetPaulus 
Caftrcn.in  l.crrorc  C.de  teftamcn.Dcci.con.i^i.&rprobatiir 
cx  c. pcrpctui!S  Cjui  filij  iint  Icgit.tum  ex  tradatu  paterno  in  fi- 
lios,&  aliis  moiiis  pcrdictum  Couar.numcrisrcq.relatis,maxi- 
mcn.io.vbi  tria  pr^cipmc  concludcre,aduocatos  cautosdcbe- 
re  in  filiationis  lcgitima  probatione  docet ,  maxime  obferuari. 
liccth^ctria  (im|  liciter,  ad  filiationisprobationcmncceflaria. 
non  rcquiriuitur,  fccundum  Alcx.con.51.  vol.i.Iaflxon.34.  dC:' 
ii^.vol.r.ncmpe  hxc.  Prinium,  an  fciant  Sempronium  eirc  fi--' 
lium  Titi),ex  Icgitimo  matrimonio  intcr  cum ,  &:  eius  vxorem  187 
conccptum.Sccundum,an  Scmproniusin  pofleflionCtfeu  qua- 
fi  filiationis,  di<5li  Titij  cxtiterit ,  necne,  atquc  vt  filium  ab  cius 
patre  fuifli;  tradatum.  Tertium,an tahs  fuerit  publica vox,&: 
fama  apud  cos,  qui  didum  Titium ,  6c  Scraproniumcogno- 
ucrunt.  &: aliis modis probari  filiationcm,  tradit  Mafcar.  dc 
probatio.a  concIufionc^S^.vfqucad  conclufio.8oi.  Antonius 
Oliba  de ad:io.i.p.lib.2.c.?5  num,^.  Hippoli-Montancr.in  ad* 
dirio.ad  dictumc.5s.de  filiationis  probatione  difputans  ,  tam  jgg 
quoad  poflcffionem  fiIiationis,quam  proprieratcm.  Vnde  di- 
cendum  cfl ,  falfb  aflcucraflc  prxdictos  audlorcs ,  prxdid:am 
fcncentiam  fcqucntcs,illam  conditioncm  probationis  filiatio- 
nis  cflb  impolfibilcm ,  latis  enim  probata filiatio  remancbit ,  fi 
fccundum  iuris  difpofirioncm  probctur 

Sunt,qui  contra  hanc  rcfblucionc  infiirguntdiccrrtcs  ,qUod 
tcftator  ,  <^ui  calem  condirionemprobationis  filiarionis  appo- 
fuic,  fenfiflc  videtur  ,non  de  his  legitimis  probationibus ,  quac  ^  • 
fuit  pcr  ordinarios  modos  probandi,  \ycr  conicduras ,  &c  pras-  '  4 
llimptiones,  led  de  vcra  probatione,  qux  impoffibilis  cft.  Cer-  ^ 
te  tamen,  quihanc  rationem  abiiciunt,  nilad  propofitum  di-  J 
cunt  (falua  eorum  pacc)  quinimo  corum  didum  confutatur  ex   19«  : 
contcxtura  didlx  1. Lucius ,  i biy? jilium  meum fe  ejfejudict proha, -  .* 
uerit  ,  apparct  igitur  tcftatorem  voIuiflTc  filiationcm  probari         •  J 
coram  iudice ,  coram  quo  lcgitima:  probariones  cchfentur  il-  ^ 
la: ,  quasiuspro  Icgitimis  rcputat,  &:  fic  confcquentcrdicen- 
dum  cfl^,locutum  fuiffc  teftatorem  de  iWis  probationibus,  qux 
ficri  Iblcntcoram  iudice,  quiaccrrum  cfl:,  verba  prolataa  te- 
ftatorc,intclIigcnda  eflfc,{ccundum  qualiratcm  illius,  in  qucm 
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.  •  mcbant  de  l.pcrieruum  i^.^.primo  fF dc  vfu  &  habita.  pro  cu- 

ius  intclligentia,  &:  vcra  dcclarationc  obfcruandum  eft.  vfum 
duplicitcr  confidcrari  poffe  f  aut  enim  accipitur  pro  commo- 
ditatc  vfus  aut  profpccicfcruitutis,  {eiuncta,  &:  fcparataaba- 
!     ,    '      liisfpccicbus(eruitutum,vtinl.i.rf.dc(eruitu.  ficutdc  itincrc. 
;      '/       nam aliquando itcrfumitur,procommoditatc  eundi»cum di- 
'4^  amus  vfiifructuarium  ircrhabcrc  ad  fiindum,in  quo  habct  v- 
liimfructum,  quia  hoc  cafu ,  Iblum  fignificamus  commodita- 
tcm  cundi,non vcro  ipfam  fcruirutcm  itincris.  vr  in l.j.^.  qui 
habec  ff.  dc  fcrui.rufli.prxdio.  ibi  ^uf  habet  hduHum  iterjquoque 
haherevidefur  aiihMrknJum.  l.i.^-rcctc.  ifSifcnu,vindi.docct 
l  »  Ricar.princ.inf]:.devfufr.num-^r.vcrfi.feptinK) ,  &vltimono- 

J  taNatacon.5^3.1ib.3.num.6.Ioannesdel  Caflillo  Sotomaior 

150  lib.i.quotidia.contro.dcvfufr.c.i8.num.9.aliquando  verofu- 
mitur  pro  fpccic  fcruitutis  ,  ab  aha  feiuncta  ,  &:  fcmota.  vt  in 
.  princ.inft.dc  fcrui.ruflico.prardio.  Ricar.dicta  Rubric.  dc  vfu- 
;  "  rruc*n.i33.vcrfi.primoenimloco,Sotomaiordictoc.i8.num.9. 

&  14.  Cum  igitur  impoflibilc  fit ,  vt  ei  cui  vfusfructus  legatus 
'S'   eft: ,  vfumnonhabcat ,  quatcnus  importat  commoditatem  v- 
•^^  tendi,fTUcndi,cumimpo/fibi]c  lit  quod  isquifrui  dcbet,non 

vtatur,cum  plus  fit  frui  quam  vti,  pnnc.inft.de  vfu  &c  habita  l. 
fi  habitatio.io. vcrli.  i bi  J/  vfu^fHndi fit  relilius^minus  vtiqueejfe^ 
eiuamfrucfumibngcquenemo  dubitet-   hoc  cnimnomen  iyZrj/rw- 
genericum,  &:magiftralc  appcllauit ,  fub  fe  contincns  di- 
\  uerias  fpccies  Ricar.ad  Rubri.dc  vfufr.num.^i.vfus  vero,qua- 

tenus  eft  fpccics  feruitutis,  bcnc  poteft  a  frudu  fcparari.  vt  in 
^  *  dictal.pcrfcruum  §.i.vcrfi.fina.l.qui  inftipulationc.^.ff.  vfufr- 

qucmad.caue.docct  Ricar.di6l:oIoco  n.147. 
rj3      Exquibusad  fupradictasdirficultatcsdicendumeft.  nccef. 
fario  didum       dicrae  1.  per  fcruum  intclligcndum  cfle  (it, 
quod ibi  adimcbatur  vfus,lcgato  fructu ,  quatcnus  coniiftcbat 
in  commoditate  pcrcipicndi,  quod  cum  impofTibilc  (it ,  vitiat 
adcmptionem  ,nonvcro  Icgatum.  vtin  1  i.fKdc  adimen.Iega. 
vbiadu  lcgato,fi  icer  adimacur,nil  adimitur.cum  acruslinc  i- 
tincre  cfTc  poftic. Impoftibilitas  enim  hic  appo(ita,difpo{itione 
*    ■    tcftamcntariam  (vtdiximus)  non  vitiat,  fcd  pro  non  fcripta 
'  •         habctur.vtagnouitMohn.ThcoIo.de  iufti.&iure  trac.i.difp., 
i.06  conclul.'2.  quod  diccum  probant ,  cx  l.ab  oiimibus  104. 
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g.i.fF.dc  Icga.r.  vbicodirione  appofita,qu«ex('uinarura  quo- 
adeius  implcmcntum  fortiri  eftcdum  non  poteft,taIis  condi- 
tiopro  non  lcripta  habcrur.  ibi / teftAmentifacienditemfore tx- 
huU  nuU^fucrnrjty  vna  ratione  dtcipoteft  legatum  Titio  deberi  quia 
conditio  pro  non  fcripta  habetur. 

Scdnon dclunc  qui  conrra  fupradida  fic  infiirgunt  cxcod. 
Text  dicli  §.r.  dic>a:I  perl'cruum.  quod  ii  a  principiolcgarus 
eHctlrucluSjdcdudo  vlli,inurile  circclcgatum  ,  quod  contra- 
riarividcturdccifioiii  noftri  Tcxt.  ■ 

Huic  autcm  dubirarioni  facilis  cft  >  &  in  promptu intcrprc - 
tatio,  (i  aducrtamus ,  impoflibilicatcm  in  vlcimis  vokmtacibus 
vitiarcid,in  quo  impoflibilitasipJacxiftit.  Vndcfit,quod  qua- 
do  impoifibilitas  confiftit  in  conditionc ,  vitiat  conditioncm, 
&:  illam  corruit,  ex  quo  rciicitur  a  diiporicionc  tcflamcnta- 
ria,ip(adiipofitionepura  rcmancntc.fi  vcroimpoiribilicasnon 
rcpcriatur  in  conditionc  lcgandi ,  vcl  tcftandi ,  fcd  vcrlatur  in 
cadcmrc,qu.c  Icgatur  ,vcl  dc  qua  dilponitur:  cum  ipli  rci 
adh.Krcat,  lcgatumcorruir.  quia  ilia  impoflibiiitas ,  rci  Iccracx 
coh^rcns^illud  annullac,^'  omnino  dcftruit.  Lcum  (cruus  ^7.$. 
conftat  dc  Icga.r.valct  cnim  lcgatum  rci  alicna?,fi  pararipofllt, 
ctiam  li  difficilis fit  cius  paratio.  quando  aurcm  lcgatur  vliifl 
fruaus  dcdudo  v/u, id  cft  dcducla  commoditatc ,  impodibili- 
tas  ver/atur  in  rc  ip/a  Icgata,  cum  impoHibile  fit ,  dari  vfumfru- 
(^um,iinccommodicafcvflis.  Sotomaior  conrrouerfi.  quoti-  icy 
di.rdc  vfuFruchcap.iS.nu.r^.circamcdium.  idcoquclegatum 
ipflim  viciatur.quando  autcm  Icgato  v/iifiu<3:u,adimitur  v/iis, 
impofsibihcasnon  cflin  Icgaro.fcd  in  adcmptionc,  ficquccum 
inadcmptioncconlillat,  vitiatur  ipCi  adcmprio,non  vcro  ic- 


gatum. 


Ex his  rcmanct  clifa,  dcclarara  difficulcas ,  quam  propo- 
ncbant  fupracitaci  auc"lorcs.quiadicitur,quod  ibi  adicclio  im- 
pof]ibiIitatis,nonviciaclcgatum,  poftquam  c?tcd:um  liabuit, 
qux antca viciarct,  quia  agicur  dc  Icgaco, quod  imporiibili ad- 
icdionc  impoilibihtatis  non  viciacur,ni(iimpofiibilicas  ip(a,in 
rc  lcgata  vedkrctur. 

Ex  fupradidisiimilitcrrcfpondctiH',  ad  fundamentum  tcr- 1^9 
tium ,  quod  dcfumcbant  dc  I.dcmonflrariofalfa ,  in  §.'.  uifra 
hocritulo.fiquidem  cx  fupradidiSjfaris  clara  rcmnnctciusdc- 
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claratio. quod  cnimdidum  cft,  in  fairacaula  adieda legato, 
non  potcft  trahi  &  accommodari  impoflibili  difpofitioni^eum 
difpar  fit  ratio  vtriufquCf  vt  dkre  remanct  comprobatum  ex 
lupra  notaris.ncquc  contrarium  dici  Doteft .  &:  nc  longius  pro- 
trahaturhicmea  commcntatio  ,  fuhusinferius  in  contcxtura 
didi  Texr.difputabitur. 

1^0  Supercft  nunc  inueftigarc  rarionem  veram  Lca  qu^.  C.dc 
dona.  antcnup.  quam  multi  contra  ca  qua^llipra  relbluimus 
rctorqucbant.cuius  quidcm  Tcxt.conrextura,niI  contrariatur 
pr(^dida:refblutioni.  non  cnimeftmirum  ibi ,  quod  donatio 
fubmodoimpoliibili,nuIlius  fitmomcnti.  namcum  Impcra- 
tores  conftituiHcnt,  in  I.  cum  veterum  15.  C.cod.quod  ncc  dos 

161  dici  polVct  ,  nec  donatio  propter  nuptias  vbinuptia:  nonfc- 
quuntur,l.cummulta:  lo.C.eod.  niii  iccuto matrimonio  I.3.I. 
ftipulatio.<3  2.if.deiuredoti.  l.i.§.penult,tF.pro  dote,  vtdocet 
Tiraqucl.dc  retrac.conuen.g.i.glof  vni.n.^^.exquodicc- 
batjpromiifioncm  dotis,hanctacitamconditioncm  inlchabc- 
re,/ ;7uptfd fiquantur-  &  ita  dcmum  cx  ca  quis  cogi  poftit,  ( licct 
conditio non  fit  exprcfta)  fi nuptix  cxtiterint  l.ftipulationem, 

1.  promittendo.l.dotispromiftio^fF.dciure  doti.  l.itcm  quia  ^  i- 
&ibi  gloltyerho.malepet/tur.  Albcric.  qui  didamgloft'.dicit 
fingularcm,Bal.in  i.notabili  ft.  dc  pac.  Alex.con.6i.  vifb pro- 
ccftu,coI.2.1ib.5.indcfit,quodm  dida  I.eaquar,modusqui  rc- 
fpiciebat  matrimonium,  crat  pars  fubftantialis  iplius  donatio- 
nis,cumdonatio  proptcrnuptias,  finc  nuptiis cffe  non  poftit. 
Et  iuxta  fupra  rcloluta,  viriare  didam  donarioncm  dcbuit ,  fi- 
cut  vitiarct  cctcros  conrra<5l:us ,  facit Tcxt.in  Lauunculo  ftlde 
condic.(inccaufi,nielior  Tcx  in  l.quoties,  §.fi  quis  nomcn,fc- 
cundum  intcrprcrationem  Cumani,quam  defcndit  Acos  lib. 

2 .  (clc(Sta.c.3.  in  l.quotics  §.(i  quis  nomcn,tf.dc  hcrcd.  Inftit.cx 
quo  probatur,  id  quod  Angclus  diccbat,  in  Kfuus  quoque  /f.fF. 
dchcrcd.inft.  quod  licct  conditio  rciicintura  Icgitima  filij ,  ft 
tamcn  rcmota  condi  tionc,  rcinoucrctur  ilibftanria  difpolitio- 
nis  non  poftct  tunc  rciici  conditio ,  quamrclblurioncmcom- 
jnunitcr  admitti^cxlcntcntia  Antonij  Gabricl.  lib  ^j.commu- 
conclu.  titu.  dc  lcgiti.conclu.i.n,  29.  attcftatur  Sarmicnto ,  lib  * 
2.fclc(Sta  intcrpreta.c.^.num.i^.verfi.tranfeamus 

Vkcriusex  hisqu^notat  Couar.de fponla.  c.3.§.2..num.5.in 

fine 
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fine  Grcgor.Lopezadl.^.dt.^.part.^Molin.Thcolog.  deiu- 
fti.&iurc  crada.i.dilputa-io^.verli.lecundaconclufio.cft:  no- 
tandum » quodlicctimpofiibilisconditio  adicdatcftamcnta- 
riardirpolitioni .  vtdidum  cft  ,  nonannullctipfamdilpofitio- 
ncm ,  immo  potius  ca  rciiciatur,  tamcn-fi-ceftator  putaucric 
conditionem  circ  pollibilcm,cum  rc  vcra  impbilibilis  (it,  tunc 
talis  difpofitio  tcftamcntaria  vitiabitur,  quia  cum  ratio  conie- 
cburatx  mentisteftatoris,  perquamconditioimpoilibilisreii- 
citur ,  ea  iit,  quod  mortis  cogitatione  opprclUis  ,non  aducrtic 
talcm  conditioncm  cfle  imjx)ftibilcm,&:ric  inaducrtcntcr  eam 
appofucrit^tamcncum  eo  cafii,  quo  tcftator ,  rcaliter  aducr- 
tcritimpoftibilitatemcondicionis ,  ccirec  prardida  conicdura, 
deficiet  etiam  iuris  difjiofitio  ,  &conic£turat^  mcntis  praedi- 
dus  cffedus,annullabiturque  calis  dilpofitio,  cum  rcaliter,& 
dc  fado,  teftator  non  aliter  volucrit  relinquerc  lcgatum,quam 
fub  praedida  conditione  i  quam  rcfblutionem  touent .  tradita 
pcr  Cancc.  lib.j-varia.c.ii.de  iurc  adcrcfccn.num.157.  vbi  di- 
cebat ,  quod fi  quis  tcftamcntum  fcccrit ,  licet  adus  ccnfcatur 
fa£l:us  ab  eo,meliori  modo  quo  dc  iurc  ficri  potcrat,  tamcn  v- 
bi  conftarct ,  ccftatorem  intcftatum  voluinb  dccedcre ,  tcfta- 
mcntrmullius  cfrctmomcnti,vtadpropofitum  rcfcrtCanccr.  i<>4 
lj.3.varia.c.io.dclcg.<.n.593-  cx  {entecia  Hippo.  Rimi.con.517. 
11.44.1^.5.  diccnstti .  oiitioncm  teftatorisadpium  propofitum, 
dcbercquidcmconlcruari  ,  fednonita,  vt  trahatur  adidde 
quoteftatornonfcnhr.  quia  hoc  cafu  nuUa  vcrfarcturpietas, 
immo  potiusimpietasrcpcriretur ,  indc  ^iibiicicndo  quod  a:- 
qiium  non  cft,aliquid  conucrtcrc  in  pium  vfum,  contra  volun- 
tatcm,vcl  prxtcrvoluntatemdcfundi.  docct  Carro-  dcci.99. 
numcrS.Manti.de  coniedu.vltim.voIunt.Iib.S.tiMz-poft.nu. 
29.  fupradidamquclcntcntiam  attcftatur  Cancc.  eamfequi  ^ 
Mathe.Gribal.in  axio.iurisadcrefcen.axio.45  pra:di6ta  autcm  - 
conftarcrcquiriturmanifcftifsime,  quia  in  dubio.femper  eft 
faciendaintcrpretatioinfauorcmteftamenti ,  argumento  l.Ii 
pais  tF.dcinorfictcfta.  vndccuidenterremanet  *  nullam  cftc 
difpofitionem  fub  impoftibili  conditione,  quando  teftator  pu- 
tauiceam  poliibilcnv  hanc  fcntcntiam  ample(ftuntur  Socin. 
in l.multa  §.fin.num.z.infra  hoc  tit-Rui.con.io.n.S.li.i.  Grc- 
gor,  Lopcz  ad  I.^.tit.^  part-cT.vcrbo.  fer  tAlcovduion  Sr.nchc^ 
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dc  matri.lib.^.difputa.j.verfi.primiim  n.8-  confirmantque  hac 
rerolucioncm,exl.fcruo  manumiflb  ^S.lF.  dc  condic.indcb.vbi 
fcruo iam  manumiHb ,  fideicommiflum  rclinquarur ,  ftex te- 
ftAmentolihertatemAccefcrit  fideicommilsi  rclidi,  &:ibluci  ,  ex 
condiclionc  indcbici  rcpctino  locum  habcc  apparcc  igicur, 
quod  cum  impoflibilc  cflcc ,  quod  ingcnuus  ex  ccftamcnto  li- 
bcrtatcmadquirercclegaco  vclfidcicommiflb  fub  dicla  con- 
ditioncimpofiibili.quam  ceftacor  pofiibilcm  pucabac,rclido, 
nullius  rnomcncicdc,  hocaucem  propcernullam  aliam  racio- 
ncmponccne  dicunc,  nifiquia  vcdidumcft.ccftacorpucabat, 
ip{am  conditioncm  c/Tc  poflibilem. 

Vndc  multi  incerpreccs  ficincelligences  didum  Texc.in  di- 
£t:al.fcruomanumiirodicunc ,  efle  lingularem  tam  inexpoli- 
tione  dida:  l.fcruo  manumiflb,  quam  in  l.r.ff.dc  condicio.inH-. 
&  ibi  Barc.coI.i.Ioan.de  Immo.volum.pen.Barc.  &:  alij  in  1.  ab 
omnibus§.T.deIega.i.Barr.&:  Socin.inl.demonftracio  i^\(2i^\Vi 
princ-colum.i.  mfra  hocciculo  Deci.inl.rcprehendcnda  Cde 
in/lir.&:fubfti.  .  . 

Accurliiis  camen  in  dicta  J.renio  manumiffo^verbo  ex  teftd^ 
wf/;/^?.inucftigabatcaufam  prardida:  dccilionis,  &:  duplicc  af- 
fignabac^primo  cnim  diccbac,  quod  illa  conditio  eracappoiica 
keredi,  quali  mcns  ccrbacoris  ea  fucrir ,  (i  hcrcs  mcus  manumi- 
fcricrquocafu  diccbac  Accurl.non  valcrc  rclidum,  vt  in  §.fin. 
inft.dclcgat-  ciim  anciquitus  lcgacapccnxnomincnullius  cf- 
fcncmomcnti ,  &:  fic  cxilbmabac,  p<rnalcm  cflc  didlam  difpo- 
litioncm  ,  &:inicpocnamcontincrc.  quam  inrcrprcrarioncm 
nonadmifit  Accur.dum  aliam  rradcbat  tliccns ,  quod  condi- 
tio  illa  a  tcftacorc  prolaca  ,  ncmpc  quod cx  tclhmcnto  adquireret 
UhcYiatenuy^on  cflct  impoflibilis  qunnrum  ad  opnioncm  tc/la- 
ro:  is ,  cum-ip/c  didum  Icgatariuni;  canquam  icnium  habcret, 
&:  rcj.utarcr. 

Scd  licct  hqc  Accurfij  intcrprccacio,  non  vidcacur  omnino 
^li  -na.iconrcxturadia:c  i.fcruo  manumiflb,  vt  docct  Sar- 
niicr.fclca:a.inccrpi.!ib.7.cap.z.dumallcrcbac,P.jpinianum  in 
dijl:alcge,nil  minuscogicaifc,  quam  quodDoflorcs  cxifti- 
.manc,non  quod  ccftacorhiccflc  fcruumfuumnon  cxiflimruc- 
ric,cogicauiccnim,cum  ci  libercatcm  rrliqnic.  nnm  (vtdiccbat 
Sainiicn.dicloloco)  cum  cxdifpolicionc  alicuius  infcrcur.nc- 
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eefiario  >  aliqiiid  vericad  concrarium ,  ex  hoc  manifcni ( limus 
crrordcprchcnclitiir,cx  Tcxtu  nocabili ,  vbi-hoc  fcniifre  Bal- 
dumacteftanir,in  l-fi  p6flrcliuifioneni,C.dciur.ar  fac.ignor.  & 
meliusprobatur^nliion  idcirco  C.eo.faciuncnocaca  pcr  glofl 
in  leum  de  indebico,  ^erbo  igndramU  fE  de  proba*'apparec  igi- 
tiir ,  quod  rcflaror  ignoraiiic  cum  libcrum  cffc  ,  &:  ira  dfcunc, 
qiiod  dcfccit  conditio.quia  crat impoUibilis.  quamtamcn  er- 
rans  rcftaror^pofribilcm  co<;iLauic. 

Sed  muko  minus  adaptaripotcfl:  h^c  intcrprctatio  ,  quia  ^7' 
prxdida  racio  diffcrcnciac ,  podus  hanc  lcnccndam  coniirmac, 
quam  contra  communcmali^Uidftacuac*  nam  cum  conditib 
l^poflibilis ,  ideoreiicitur ,  qdia  teftacoreamper  crrorem  ap- 
poiaj^e^lleo.  fortius  eft  dicendum,  reiicicndam  eftc  condidd'  .  . 
ncm  qUam  vcrc  errorc  lapfiis  ccftacor  appofiiit»        '  viv 

Vc  praediccamdiffidulcaccm  eflugerec  Sarmienco  >  fetecta.  171. 
incerprct.lib-i.c  i.nu*!.  impoffibilium  rerum  duphcem  confti- 
Cucbacfpcciem,diccns:  aham,  qiiando  quid  limphcitcr  cfl:  im- 
poffibile,  aham  quando  pcr  llippoiidoncm  ,  vcl  vt  Barrolus  di- 
liidebat  impoiiibile ,  in  impoffibilc  in  gcncrc,  6t:  imp oHibiJc  m 
^ecie  >  aut  quod  fcmpcr  cfTccimpoflibilc ,  auc  ahquando.  de 
^Timcvelftti  Jicalum  di^i§tengeris.  quia  hoc  fcmpcr  cft impof-  ^71 
libile,dciecunda^ecic,  exemplumponic,    Titius  abhojhhus 
TAftm  mn  fueritMm  excmplo  fidionis  quam  facic  lex  Corne^ 
lia.vndc  dcclaraturmens  glolTx  in  I.^.ff.pro  fbcio ,  dum  dicitur  " 
4bi*i  lcgcife  ridnpofrc  fingere  impdiM>iIe,intclligatur  dc  prima 
•Ip^ie^  quia  dciecuridk  Ip        ncih  dl.dtci^du^  fcm- 

t ,  imporfibile  cfKirrcfuoy^        vt  obfcruant 
piurcs  mtcrprctcs  rc]ati,pcr  Sarmicnro  diclo  loco- 

E\'his'thccbati(icm  Sarmicnro,  quod  in  conditionibus  pri- 
msefpcciciimpolhbilium  conditionuni ,  nulla  cadc  rc  {  crcrat 
controucrfia,  fcd  dc  iecunda.  Vndc  protrahcns  fc  longiliima 
'Cbnimentadoncj&  conrcxrufa,  ad  mulcaaliain  diclo  loco  fe 
diucrcrns,rii<m.27.  dcclarac  didlami.feruo  inanumiflb  dicens:  174 
ideo  ibi  non  valcrelegad  dadoncm»  immo  potius  lcgacum 
ibi  reped,  non  quia  deficiebatconditio  tanquam  impofiibi.  . . 
•lis '» fcd  quia  Sehatus  cenfuit ,  vt qui  poft  mr.numiflioncm  o- 
'rigincm  repcticrint,  ca  qux  dc  domo  manumilionsliabcnc, 
ibirclintjuant.  coiiiirmandocm.sdiclumexJLi.C»dc  in*^en,&: 
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manumi.i<lqueinlcgacis&fiddconimi/ns  a  manumifTorc  fibi 
relidis  procedi  t,vt  apparct  ex  iJIis  vcrbis./T/  ^jua  caufa  etiam  Uga- 
ta.vt  lihcrto  data^etiam  lurijprudentihus ^Ucuit'  Loqui  autcm  di- 
dam  lcgcm,in  fpecic  dida:  I.  fcruo  manumillb  acceftatur  Sar- 
miento,  dc  co  ncmpc  qui  in  ccftamcnco  fuitmanumifTus  ex  1. 
final.in princ.C.qui.ad  liberta.procla.nonlicetibi fiqmsmk* 
btrtatem  frHUnuueritid  quodaftulfieimeffet^m fidem^mmikk 
frefiiebitm^yquontam  rton  de  eo  duhitatur  •  retUigcreferrifreiiMmm^ 
dex  fromauieku  £x  quibus  fundamencis  exidjmbac  didus 
Sarmienco»  legacum  non  repeciexeo»  quia  repecebaclegacum 
inicium  fuum » quam  incerprecacionem  canquam  veram .  &  le- 
gidmam  ampiedicur  Picnardo  ad  §.impoiIibilis iafhc.de he- 
re.in{):.n.i4. 

^  '75       Licct  auf cm  dida  intcrprctatio ,  Sarmiento  adco  placucric 
vt  omnino  cam  cxcollat,&:  ad  ipram(qua/i  eam  tanquam  nouo 
tribuat  audori) nullum  dodorcm  aduerctiSe  proficeatur,  came ' 
funt  &  alij,qui  dliter  difficulcatcm  d.Iegis  exiftimant  efle  com- 
ponendam,&:  diccndum  quod  cx  diuiiione{uprapofica,condi« 
cion  umimpoi&biiiumper /uppoficionem  n.i7i,eft«  ^  alia  iob^ 
diuifio,quam  cradicdc  exemplisexomac  Spino,in  Ibecu.  tjefta- 
nicn.glo.i4,in.i5o.cum  feq.cum doccnt  quod  codirioncsiffl- 
^     poifibilesperruppofirionemfuntin  duplic/jiifcreriajquardam 
cnimaducrfantur  teftatoris  volLincan ,  aJia:  .vlto  rcn:acoris  vo- 
luntarinon  aduedancur.  Dc  primo  di<5to  c/t  cxcmplum,  in  c- 
xemplo  fub  hac  condirione  rcli<^o.  Si  nauis intra  tres  dies  ex  AJia 
.  '    venerit.S^c  eo  ccmpore quo  tcftamentum  ordinacur,nam  iam  e- 
rac  lubmerla:tua^.|p^lementum  di£^a:  conditionis  dicitur  im.* 
poifibjUeiac^-conerii^um  dcfundti  volutau,qui  volcbat,  quod  fi 
na^ydtiirecvtt^^pni  dcberetur » ^l^carius  iliud  adqui^* 
r^i^iquodfinauis  tfempore  teftamend  iam  vcnerat»  licct  qua 
a|^£lcmfi|p^  dicerecur 
pp^Ui^ :  quia  tamen  non  adueriatur  teftatoris  voluntact» 
'*^'^im  nbnviciac,Lh(cconditio,io.$.fiiinfra  hoc  rit.vbi  lcga- 
^^Si^^fi ntMigexAftave»erit jwiictii  teftatorc  ignorante 
tcttiporecondiri  tcftamcnri  vencrit,diccndum  cnim  cft,co  ca- 
fu  pro  implcta  habcri ,  1.  fi  iam  facta  infra  hpc  ricquam  c^iprtcn 
tcftator  crcdcbat  poiribilcm  cHc. 
'77      Pondcraut  t    pro  cprumfcntcntia  dccifioncmf  Lcum  ta^ 
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7i.§fallam  lo.i.infrahoctit.vbiconditiofal{a,quiarcpiitatur 
impofribilis,nonvitiat,&:  tamcncertumcft,  teftatorem  cam 
rcputairc  vcram  &c  poftibilcm. 

ConfirmantvIrcriuscorumdictumcxl.Iibcrtatc>2<^.  vcrfic-    178  ^ 
fbruusft-dc ftatulibcr  vbi fcruuscui  libcrtas  data  crat,  /7r/</w- 
nemreddtderit  ctiam  finullam  adminiftrationcm  habucrit,ni- 
hilominushbcrcrit.  quodidcm  deciditur  inl.Srichum^^.  §.fi 
Stichus  atrx.cod.tit- 

Tandcm  pro  didorum  confirmationc  adduccbant  Turif-  ^7? 
confulti  rcfponfum  in  l.ab  omnibus  104.  §.i.  ff.  dc  lcgar.  i-  vbi 
conditioimpoflibihs,  quamtcftator  putabat  poflibilcm,  pro 
non  fcripta  habetur,cuius  Tcxtus  dcciflonem,  nc  contrarictur 
communi  opinioni  &  rc(blutioni  (lipraipofltaf,  nempcnullam 
cflc  difpofltioncm  tcftamcntariam,  flib  conditioncimpoflibih 
fadam,quamputabattcftator  poflibilcm.  varic  cum  Tcx.Do- 
^orcs  intcrprctabantur  nam  Bartolusibidiccbat,  quod  tcfta- 
toripfcnon  exiftimabat,conditioncm  eflc  poflibilcm  neccre- 
didit  tabulascxtarcfcd  quod  teftatorrcahtcrdubitauit,&:id- 
co  ibi  coiiditionem  impoflibilem  reiici,&  lcgatum  dcbcri. 

Hacc  tamen  Bartoli  interprctario,  reiicitur  a  Sarmien.  fclc-    18  « 
.  ^l:a.intcrpret.lib.2.c-i.num.  15. ca  rationc.quia  6  tcftaror dubius 
cfl!ct,dubic  conditioncm  appofuiflcf ,y/ reperirentur  tabuU-  quod 
quidem  &  lic  animaducrtendum  fortius  cft ,  nam  diccbat 
rcdc  Sarmiento,  quid  intercft  dubius  flt,  dc  conditionc  poflR- 
bih,vel  impoflibili.  magis  enimexiftcrc  conditionemvultillc, 
qui  dubitatan  implcri  pofl^if,quam  ignorasrcum  errans^nullam 
diflScultatcmforeincius  implcmcnto  exiftimat  quamfl  cogi- 
taflTct,  forfan  condirionem  non  appofuilfetquod  indubitanrcr 
non  contingir,  cum  invtrumquccaium,  codemmcdocauifle 
vidcatur,argumcntoTex.in  l.cum  qui  noccntem,  §.fi.dciniu- 
riis ,  &c  cx  ahis  rationibus  longa  commcntatione  per  didum  ^ 
Sarmiento  dido  loco  cnarratis. 

Qjjarcprxrcrmiflis  ctiam quamplurimis  aliis  interprctatio- 
nibusad  d.I.  fcruo  manumiflb.  exiftimo  potius  cius  Tex.  deci- 
fioncm  (ic  c  fle intclligendam ,  vt  dicamus  in  d.  1.  feruo  manu- 
miflo,fidcicommiflumnon  fuiflc  rchdu  fubconditioncimpof- 
(ibili  fcd  cafuali,  idcoquc  dcfccta  conditionc  folutum  rcpcri 
potuifte  exl.qua'  hib  condirionc  i^.  ft".  de  condit.  indcbif.nnm 
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1  ite r  hxc  condi tioyfiad  Ubertatcm  ex  tejlamento fcrttcnerit ,  li  bero 
hominiapporicaritimpoiribilis,  quiatamcn  in  conditionibus' 
confidcrandaprimolocoi&prxcipuc  efl:  teft-atoris  voluntas, 
l.in  conditionibus  r^.I.pater  Seucrinaioi.  infrahoc  tit-  (i  dicta 
conditio  adiiciatur  ei  qui  bona  fide  lcruicrat ,  &:  in  libcrtatem 
prociamaucritjvel  faltem  fc  ingenuum  efle  iadaucrat,ex  men- 
tc  &  voluntatc  tcfl:atoris,cum  Ibnfum  habere  dicitur,vt  li  a  iu- 
dice  pronuntiatus  fit ,  &:  lic  libcrtatem  ex  tcfl:amento  confc- 
quatur,  fidcicommiflum  quoq;  habebat,  fl  vero  ingenuus  pro- 
i8i  nuntictur,a  /idcicommiili  i.cririonc  excludatur.  vndc  cum  du- 
;  biusfitlitis  cucntuSr&:incertus,l.fivcro  aduch.io.ff.de  peculio. 
tanquam  cafuaHs ,  dida  conditio  potefl:  exifterc  &  delficere,vt 
fup.  1.2.  diximus,  ex  qwo  locum  habebicdeficicnteconditionc 
repctit!o,cx  condidionc  indcbici- 
1^3  Vkcrius  conrrailludiurisprincipium,quodex  concextura 
noftrx  Ici^is  dcfumptum  fuic »  ncmpe  impoflibiles  condicioncs 
tcftamctariis  dilpoiitionibusadiedlas^non  vitiareipfamdift)o- 
fitioncm,obftatTcx.Tnl.LuciusTitius  83.  infra  hoc  tit-vbi  nlio 
->  inftituto  fub  hac  co!iditione ,  fifilmm  teffatorls  fe  ejfe  probaticrit^ 
tefl:amentum  nuUius  momenti  eft.  qux  taincn  conditio,quo 
ad  flicli  probationem  impoflibilis  iudicatur:  &:  ipflus  implc-» 
mcntum  impoflibile  prxfuppofito  illo  iuris  principio ,  /£f>it»a 
nobis  fupra  rcpctito,ncmpe  quod  conditiones  dcbent  in  fpeci- 

•  -   fica forma  adimplcri  ex  Lqui  hcrcdi.44.1-Mituius  S^-'^^^^^  'loc 
-    tic  appoiita  Cnim  illa  condiribitc  a  teftarorc ,  fifilium  matr^ife 

ejfcpyoba:terit.  apparcc  tcfl:acorcm  vcram  filiatioius  probacio-.^ 
^   '  nem exigcrc voluillc .  quar quo  ad  patrem  atnnct  impoflibilis 

•  '  '  cft,fccundumopinioiicmgIoflc,inl.r.fF.dcproba.«;Iofmc.Miw; 

chacl  defiliispresbyt.c.pcrtuascxcra  dc  prob.itioBaUNouelf. 
'  in  c.prx'Ccdenri.VCO^""^*^"  cit.qiii  fcudum  darc  pofllint  in  vfi; 

fcudo.      .    ,  -         ,  '  ^  "  "-^* 

184  '  Ex  d.l.Xucius Tirius  opprclli  quaniplurimi  fcribcntcs,  rcn- 
carunt  illura  Te>it.  fic  in rcrprctari ,  quod  dccifio  noftra:  Icgis 
tcrti.v  (cuiuscontcxturam  intcrpretamur)i'irlimitand  ^in  filij 
inftitutionc.facla  (lib  impollibili  conditionc:  quam  nullius  mo- 
nicnricrrcalliimant.itaquc  contcndcbanc,  hanclimirarioncm 

185  huius  noftra* Icgis  probarijn  d-l.Lucius.Scd  \\xc inrcrprccacio 
ridicula  cft,  ncc  aliquo  modo  admirrcnda :  namque  vc  docct 

:    '  Couar. 
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CouLir.dc  fponf>.i.partc,c.8.g.5,niim.5-filiatiopliiriluismocii$  ; 
probanpotcrt-.primoquidemduobustcftibuSjVtdocetPauliis 
Caftrcn.in  l.errore  C.de  teftamen.Dcci.con.272.&:  probatiir 
exc.pcrpctuascjui  filij  iintlcgit.tumex  tradatu  patcrno  infi- 
lios,& aliis motiis pcrdictum Couar.numcrisfcq.relatiSjmaxi-  /  "^^^^ 
men.io.vbi  rria  pr^cipuc  concludcre,aduocatos  cautosdebc- 
re  infiliationislcprima  probadone  docet ,  maximcobferuari. 
licct  h^c  tria  (im|  licitcr,  ad  filiationis  probationcm  ncccflaria;.  ^ 
non  rcquiirmur,  fccundum  Alcx.con.51.  vol.i.Iaircon.34.  &C 
ii^.vol.r.nempc  hxe.  Prinium,  an  fciant  Sempronium  eirc  fi- 
lium  Titij,cx  legitimo  matrimonio  inter cum ,  Sc  cius  vxorcm  187 
conccptum.Secundum,an  Scmproniusin  poHc/lione.feu  qua- 
fi  filiationis,  didi  Titij  cxtiterir ,  necne,  atque  vt  filium  ab  cius 
patre  fuift  tradatum.  Tertium,an  talis  fuerit  publica  vox,&: 
Fama  apud  eos,  qui  didtum  Titium ,  &:  Scraproniumcogno- 
uerunt.  &:aIiismodisproban  filiationcm,  tradit  Mafcar.  dc 
probatio.a  conclulione787.vfiqueadconclufio.801.  Antonius 
Ohba  dcad:io.z.p.lib.2.c.^5  num.5.  Hippoli.Montancr.inad- 
ditio.ad  dictum  c.^^.dc filiarionis  probationc  difputans ,  tam  jgg 
quoad  poircfiioncm  filiationis,quam  proprieratcm.  Vnde  di- 
cendum  cfl ,  falfb  aflbucraflc  prxdictos  audorcs ,  prxdidam 
fenccntiam  fcqucntcs,illam  conditionem  probationis  filiatio- 
nis  eflc  impoflibilcm ,  fatis  cnim  probata  filiatio rcmancbit ,  fi 
fecundum  iuris  difpofirioncm  probctur 

Sunt,qui  contra  hanc  rclblutionc  infiirguntdiccntes  ,qUod 
:  teflator  .  qui  talem  conditioncm  probationis  filiationis  appo- •  ' 
fuic,  fenfiifc  videtur  ,non  dehis  legirimis  probationibus ,  quas, 
fuit  pcr  ordinarios  modos  probandi,  pcr  conicduras ,  &:  prac-  ' 
fumptiones.Ied  dc  vcra  probationc,  qua:  impolfibilis  eft.  Cer- 
te  tamen,quihanc  rationcmabiiciunt,  nilad  propofitum  di- 
cunt  (falua  eorum  pacc)  quinimo  corum  didum  conflitatur  ex 
conrextura  diifbxI.Lucius ,  ibi Jiltum  meumfeejjejudici proba- 
uerit ,  apparct  igitur  tcllatorem  voluific  filiarionem  probari 
coramiudice,  coram  quo  Icgitimarprobarionescelifcnturil- 
la:  ,  quasiuspro  Icgitimis  rcputat,  &:fic  confcquentcr dicen- 
dum  cfl^^Iocutum  fuilfc  teftatorem  de  illis  probationibus,  qua: 
ficri  Iblcnt  coram  iudicc,  quiaccrrum  cft,  vcrba  prolataa  te  - 
ftatorcjincclligcnda  eflb,fccundum  qualicatcm  ilhus,  in  quem  ^9' 
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dirigunturj.plenum  ii.§.cquicijfF.dc  vfu  &habica.vbi  equicij 
lcgaco  vfu,  fccundum qualicacem  lcgacarij ,  legatum  ccniccur 
rcli^bum*  mcrico  igicur  dicicur,  dc  legicimisprobacionibus  lo- 
cucumfiii/lc  teftacorcm.nonvcro  de  impoflibilibus. 
}i  Vndc  alij  fequcbancur  Cumani  inccrprccacioncm ,  ad  di- 

ctaml.Lucius  cxiftimantis,  idco  ibi  tcftamcncum  viciari,  quia 
liccc  calis  condicio  non  clfcc  inuioflibilis ,  crac  camcn  difficilis, 
quafi  ccftacor  voiuilfct  aliam  cfhcaciorcm  probacionem.  hanc 
incerprecacioncm  fcquunturCrocusinl.  fciendum  num  ii.fF. 
de  vcrb.obhg.Alcia.de  prxfiimp.^.p.num.^.  Acos.in  §.  &:  quid 
fi  canmm,5.p.a  num.^.Mcno.dearbi.cafuS^.hb.i.num.y.cxi- 
ftimabac  malc  anbueralfc  eos  qui  dicebanc ,  Aurehum  Clau- 
dium  (dcquoincoccxtuexcmphimconftiruebatur)  fuiiTcfi- 
'  lium  teftatoris,neque  teftacor  eum  vc  eius  fihum  hejedem  m- 
fticuic  quodprobac  cxeo,  quod  non  fubnomine  fihj  fliicfub- 
fticucus.led  iub  illa  demonftracione ,  natum  extHa  muUerey  vndc 
quachbet c6ditio,cius  inftitutioni  apponi  pocuicquod  adco  fa- 
dilius  probare  vidcbacur  Forn,  h.  i.fcled.c^  •diccs  lurcconful- 
tum  rcfpondifl'e,habendo  pro  conftanci,  illum  Aurclium ,  ex 
legicima  vxore  non  fuiife  fulcepcum,  quod  probare  vidccur,ex 

nominuni  diuerficace,Lucij,Titij,Aurchj,Claudij. 
'  ^3      Ahis  tamcn  non  obftantibus ,  longe  verius  diccndum  cxi- 
ftimo ,  idco  in  dicca  LLucius ,  ceftamentum  cfTc  nullius  mo- 
menci,quia  illaconditio  noneracpoccftaciua,ideftfacihs,quia 
cumpcndeacexdidis^&aflToticracionibus  ceftium  ,non  potcft 

-dici  poccftaciua,id  eft  facihs ,  cum  ab  ahcno  fa(5to  infufpcnfo 
cxiftac.  idcoquenilmirumfiadicdafihjinftiturioni,  nullum 

.reddidit  teftamentum,  cum  filijinftitutio  nulla  fit,  quxfub 

i^conditioncnon  poteftatiua,ideftfacilc  fit.  vtm  l.fecundafu- 
pra  diximus.hanc  amplcduntur  Palcotus  dcnotis^  fpuriis  fi- 

vliis  cii.Meno.dc  arbi.Iib.i.cafuS^. 

Nec  mc  mouent  prxdictx  rationcs,  a  Mcno.  traditx ,  quin- 
imo  vcriflimilm  cxjftimo,IurcconfuItum  indubitanter  pr^fup- 
poncrc,Aurclium  (dc  quoinco  Tcxr.)  teftatorisfuiflc  filium, 
•  J  cx  legituna  eius  vxorc  lLifccptum,fuumquc  heredc  patri  f utu- 
rum,quod  infinuant  illa  vcvba,Jilium  de quo  ^udrftur.quod  con- 
firmaturexhacratione.  nam  lureconfultus  ob  idtcftamcn- 
lum  nulhus  momcnti  cfTc  ait,quia  inftitutio  fliit  fada  fub  coii- 
ditionc,quxnoncratinpoteilatofihj,  fcu  quscciusrcfpedu. 
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non  erac  facilis, vt  fupra  in  I.  z.  la tc  di dum  cft.  quocl  proprium 
cfl  fuorum  hercdum ,  dicta  l.fuus  quoquc  4.de  heredi.inft.ius 
autemfuihercdis,{ine  patria  poteftatc  cflc  non  poteft  1.  Cor- 
nelia.  12.  infine  iF.de  teflamen.  patriaautcm  poteftas ,  fblum 
datur  in  filios,quosex  iuftis  nuptiis  procrcauimus  I.5.&:  ^.iF.dc 
his  qu  i  funt  1  iii  vcl  alicni  iuris  princ.  inft  .eod. 

Nccobftatquod  tcftator  dixcm^atuexi/Iamuliere-quiSLhic 
faftidiofa  formuJa  vtebantur  tcftatorcs ,  qui  dc  vxoribus(iiis 
malc  fufpicabantur.  vtinl.j.tF.  dc  libe.  &:  poftJium.  nccvrgcc 
nominum  diucrfitas,  nam  licct  filij  fcre  fcmper ,  gentilitio  no- 
minc  vtcbantur,addito  pronominc ,  vt  intcr le  cognofci  &  di- 
ftingui  poflcnt,  vt  tracut  Pandinusde  antiquis  Romanorum  i^y 
nominibus,  capite-  Vnde  gentiUtianomina  emandrint  intcrdum 
tamcnnonvtcbanturfilij,  vt  docetidcmPandi.  in  qu^ftione 
an  cognominahereditaria  yWr/;7/&  apparet  in  l.Titia  35.§.  Lu- 
cius  lo.i.fF.  delcgat.2.1»  Thcopompus  i^.fF.  de  dote  pra^Ic- 
gata. 

Ex  pracdicta  vltima  intcrprctatione ,  didae  I.  Lucius  Titius 
duciturex  aliquorummcntc  .  hmitationcm  noftrx  l.^.rcfpe-  ^ 
£lu  infticutionis  filij,  locum  non  haberc,  quantum  ad  id  quod 
diccbacur,  impofiibilcm  condirioncm,  adicdamfiJij  infticu- 
tioni.eam  vitiare,cum  in  di^a  l.Lucius,idnonprobctur.tum 
quiaimpoflibiliscondicio,cx  noftroTcx.pronon  lcripcahabc- 
tur,vndc  Socin.in  I.3. §.purc  ft.dc hbcr.&:  pofthum.n.3.  cxpcn- 
dcbatl.fifihus75.fl^.dehercdi.inft.  vbifilius  cxcrancofiibfticu- 
tus,aquotliic  prxccritus.habccurpropurc  inftituco:  quia  con- 
ditio  iW^Jiextrancus  heres  non  eri/, bcncEcio  legis  tollitur,  rc- 
mittitunvtin  l.cxfado  43.§.LuciusfF,dc  vulga. 

Attcnco  autcmhociurc  Digcftorum  ,  longe  vcrior,&:re- 
ccptior  fententia  eft:ncmpeinftitutionemfilij  fub  impoffibili 
condi  tionc  vitiari,  contra  nofbomi  Tex.quse  colligitur  ex  Ac- 
cur.in  di6la  l.fuus  quoque  ^.verbo.  conflat.  fF.de  hcrcdi.inft.& 
inJ.i.lF.dc  conditio.infti.vbi  Bart;  &cooimunitcrahjicribcn- 
tcs,Mcncha.dc  fucccffionum  creatione  §.io.num.428.&  %,io. 
numer.8.quia,vt  tcftamcntum  iurc  Digeftorum  infirmarctur, 
nonrcquirebatur,  quod  conditiocfFct  impofIibihs,fedfuffi- 
ciebat  quatenus  ad  annullandum  teftamentum  rcquirebatur, 
quod£liu5reperirecurinftitutus,fub  conditionc  difliciii,  qu;e 
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faciliccr  ab  eo  non  poiTet  implcri  didal.fuus  quoquc  &  fupra 
l.i.dictum  eft. 

Sccundo  cciam  pracfuppofito  Marcclli  lurifconfulti  rc- 
fponfo,in  l.non  dubitamus  lo.infra  lioc  titulo ,  &  Impcratoris 
decifionein  I.reprchendcnda  C.dcinft.&fubft  ncmpc  tUrpes 
conditiones  ad  inftar  impoffibilium  habcri ,  quoad  elfcdum 
vtrciiciancur  a  teftamentis  ,hmihter  facit,l.filius  i^.fT.dc  con- 
dir.infti.vbi  turpis  conditio  perinde  annuUat  difpo(itionem,& 
inftitutioncm  liibeafadam ,  ac  fi  fub  conditioneimpoflibili 
fiiifletinftitutus. 

Huic  d) tficultati  Pichardo.ad    impoffibilis  num.14.inft.dc 

«    hercd  inft.dicit  ,  prscdidam  ditlicultatcm  non  pcr^inerc  ad 

Q  noftrum  inftitutum  (inquitenim)  quod  quamuis  hac  condi- 
tioncs  turpcs,autcontra  bonos  morcs  reiiciantur, non  tamcn 
quia  impollibilcs  de  iure  >  vel  de  natura.  (ed  quia  turpc,  ac  vi- 
tiofumcrat,aliquid  turpe.aut  contra  bonos  mores  admitti,  vc 
inftitutio  dcfcndererur,  vifum  fuir,  vt  conditio  rciicerctur :  Sc 
quod  per  errorcm  cenfcatur  fa€ta,  vt  tcftamcntum  valeat ,  &: 
ne  hcres  cogatur  quidquamfacere ,  quod  turpc ,  aut  ignomi- 
nioflim  fit  admittere »  quod  cius  honorcm ,  &  verecundiam 

201  Ixdac.quam  intcrpretationcm  confirmat,  cx  l  i.ff.de  condit. 
inft.  retcnca  ledura  vc  di£tum  cft  ,  dum  leeicur  fih  imp^fjihiU 
conditione aut  aUo  m€ndO'(\uih\xs  vcrbis  diccbat .  hoc  cflc  difpo- 
fitum,&:  hanc  efle  lurifconfulti  mentcm,  fcilicct  vnam,aut  al- 
tcram  conditioncm  vitiari. 

Scdhxc  intcrprctationon  toUit  prxdidam  difficultatera, 

.     quia  aliud  cft  loqui  dc  difpofitionc  tcftamcntaria,  qua-  fir  circa 
-  inftitutioncm  hcrcdis,de  pcrfbna  cxcranca,vcl  quando  agitur 

ioi  dcinftitutionehcrcdis,  filijfui  hcrcdis.  quialicctin  d.l.i.ff.dc 
conditioinft.impoflibihsconditio.inftic.  nonviciecinfticutio- 
nc,  tunc  tcftator  non  ccnfetur  quod  pcccaueritin  forma  te- 
ftamentaria  ,  qui  adiccithuiufmodiconditioncm  filijlnftitu- 
tioniipcccauitinformatcftamcnti.cumiusad  tcftamcntorum 
validitatcm ,  quoad  filiorum  Infticiicioncm  difponerec  ,quod 
fub  condicionc  potcftaciua,  (ideft  facili  vc  fiipradictum  cft) 
•  inftitui  tantum  polfct.Tam  rcquifiuit,  vt  filius  anrc  omnia  in- 
ftiiuerctur^alias  quidquidordinabarur,  ante  hcrcdis Inftitu- 
tioncm,  pro-non  lciipto habcbatur  §.antchercdisinft.  dcle- 
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g;at.exquibus  dubitabantmaximopcre  Dodorcs,  anexlicre-  i-oj 
datio  filij  antc  hcredis  Inftitutioncm  valeret. 

Cuiusdirticultatisoccarionc  ,  Accurf.inglofT'.  vcrbo  dehet 
m  I.i.fF.de  hcred.  inft.  docet,  noncUc  ncccliarium,  quodte- 
ftamentumabhcrcdislnftitutioncincipiat,  cxponitque  vcr- 
bum^r^^'/ vtproeolegatur  j^oteft ,  &c  licet  ibi  cum  rcqur.ntur 
Roma.&:  Immo-  nontamcn  cft  admittcnda ,  quia  violat  pro- 
prictatem ,  verbi^f^f/quod  importat  necciritatcm.&:  conuin- 
citur  ex  $.  ante  hercdis ,  cuius  lentcntia  cxtat apud  Vlpianum 
in  fragmen.titulo  i^.verfi.  artte  hcredis,  &:  apud  Paulum  lib.3, 
ienten.cap.6.  Vnde  vcrius  diccndum  cft ,  aregula  didi  §.ex- 
ceptam cfle filij  exheredationcm,  a  quaetiampoteratincipe- 
TCteftamcntum,&:folebat  incipere,tcftcPichardo  indido^. 
antcheredisinft.dc  Icga.&:licctfolumvnicumverbum,dehac 
materia  loquatur,tamc  exiftimo  vcrumfenfum,fic  interprcta- 
ii,&:  confirmari  exrcfcripto  DiuiTraiani  in  dida  l.i.tl  dehe- 
rcd-inft.fme  filius  iam  natus  fit,liue  in  vtero  ex  l.j.vcrfi.^';?^^  e- 
tiam  anteheredis.^Ac iniuft.rup.  Ratio  autcm  horum vcra  hsec  105 
cft  ,  quia  filiorum  exhercdationeceflariaerat  ad  tcftamcnri 
valorem,l.intercetera.',ft1dehbe.&:pofthum.  aducrtit  Cuma. 
indiaal.i.fF.dchered.inft.  Coftain§.&:  quidfi  tantum ,  &:  in 
l.Gallus  3.part.n.43.&:95.&:inc.fipater  ^^ir/^^^^^^^f/Vw.n.^f.Sar- 
micn.  adl.3.§.inrcr  mcdias  ff.dclibe.  &:pofthum.GafpnrPe- 
gadus  Lufitanusad  l  inter  cetera,  ^.p.c.vni.n.i.  &:  i.ff  codem 
quia  cumlcge  duodecimtabularumius,  ita  filio  etiamviucn- 
tc  patre  patcrnam  hcrcditatem  tribiieret,  vt  quodammodoin 
vitapatris  domini  diccrcntur  ,  l  infuis  fF.dc  libc.&:  pofthum. 
Michacl  Fcrr.^.q.obferua.  Regij  fuprcmi  Catalonia^Scnatus. 
c. 32o.num.  1  .intcrpretarunt prudcntcs,  non  pofFc  patrcm  filio 
pia:tcrito,alium  inftituere,nc  incadcm  hcrechtatc,  duo  infb- 
lidum  hercdcscxiftcrcnt,contral.fi  vt  certo.§.fiduobus  vchi- 
culum.fF.commo.idco  indudum  fuir,nc  priusi  patcrna  hcrc- 
ditatc  ,  per ciusexhcredationem  priuarcntur,  cx  I.filius  qui  in 
potcftatc  iF.dc  hered.inftitut.  pofita  autcm  cxhcrcdaticnc 
in  primo  gradu  ,  ad  omncs  fiibfcquentcs  gradus  rcfcrtiir; 
non  vero  fi  apponaturin  finc  ad  przrccdentcs.  quia  maio-  107 
ris  clficacix  cft,  claufula  appofita  in  principio  ,  ad  dcclara- 
tioncm  fequcntium ,  quam  polita  in  fine ,  ad  dcclarationcm 
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f  ra:cedcntium,vt  notatglo.iundo  Text.inl.quirquis  95.  vcrbo 
di^A  vero  de  lega.j.cxplicant  Bar.  in  l.fi  quis  cx  argcntariis  §.  i- 
nitium  numcro  2o.&:ii.ff.dc  cdcn.Pcraita  inl.fi  quisinprinc. 

tcftamenti.nu.i<J<>.dc  Iega.3.  ex  pra:diclis  dcducentcs  fupraci- 
tati  audorcs,nempcCofta,&:  alij  ind.l  GalIus,quodcurafili3e 
&:  ncposnondebuerintneceirario  in/litui,  cum  nec  praEtcriti 
rumpcrcnc  tcftamcntum,princi.dc  cxliereda.  libcro,verlic.  fed 
nonttadefltabui^aon  poteranc  exhcrcdariancchcrcdisinfticu- 
tionem,hoc  tamcnius  Digeftorum,  emcndauit  luftmianus  in 
l.ambiguitatcs  z^.C.de  tcftamcn. 

Ncque  prardidx  rcfblucioni  obftat  Tcxt.in  1.  ex  fado.  45. 5. 
Lucius.tf.de  vulgar.&:  in  l-ft  filius.tf.de  herc.infti.quia  illacon* 
diuoft  extraneus  heres  non  erttynon  eft  impolIibilis,(cdpotiusnc- 
ceilaria,ncc  tolliturdc  inftitutionc,l'cdpotiushabcturproim- 
'    plcca,quia  cercum  cft.extrancum  hercdcm  non poftc  circcx  co 

109  gradu ,  a  quo  filius  cft  prxteritus ,  6c  fic  teftamcntum  incipit a 
lecundo,in  quofihus  repcriturinftitutus.vt  conftat  cx  traditis 
per  DD.inl.3.§.fin.fF  dehber.&:pofthu. 

SolentquarrcreDD.  circaliiprapofitam  refolucionem,nepc 
impolfibilem  condicioncm  vitiarc inftitucionem,  an  locum  cc- 
iam  habcacpoft  dccilioncm  1.  quoniam  in  prioribus  51.  C.  dc 

110  inOif .ccft.vbi  liccc  prioribus  lan6tionibus  illud  fuiifct  ftacucurri 
vc  eo  cafu  quo  minus  lcgicima  portionc  rclictum  filiis  clfcc ,  li- 

-  ccrcc  qucrcla  inotficioli  inccncaca,iudicia  tcftatorum  rclcmdc- 
rcnouiccr  camcn  illud  rcplecu  fuicne  occafionc  minorisqiian- 
titatis  teftamentum  rcfcindacur.  Scdnouiccr  ftacucum  fuic,ccfi 
c^ilacionibus  quibufdam,aut  aliqua  dilpolinonc,mora,vcl  mo- 
dus.vcl  aUudi^rauamcn  apponatur ,  ipfa  condicio ,  vcl  dilacio, 
vcl alia  dilpoiicio,mora,  vcl  quodcunq;  onus collatur  &:ica  rcs 
proccdac,quali  nil  corum  tcftamcnco  addicumcftec 

An  auccm  hac  difpoficionc  Icgali  inccrucnicntc  inftirutio 
hcrcdis  fub  impollibili  condicionc  fada  valcar,an  vcro  annul- 
lccur,Ba'.inl.fipaccr.C.ic  m\\.^  lubft.n-y.  Alcx.n.13.  laiinu. 
lo.Paulusinl-condicioncsnum.^.  ft^-dc  cond-inft. 6^ prxcipuc 
Mcnchasd.§.io.n-4i8  cxiftimanc,adhuc  poft  dccifioncm  d-I. 
quoiiiam  in  prioribu<^.infticucioncm  filij  fubimpoftibili  condi- 
cionc  eJfcnuIlam,&:  praccipuum  fundamcncum  quo  corum 
fcntciKiam  conlirinant,  cft,quia  iamdciurc  digcftorum  rcmic- 

tcbatur 


Digitized  by  Google 


ET  Demonstrat.  Cavsis  et  Modis.  it^ 
tcbatur  condirio  impoffibilis  vt  in  hac  noftra  lcgc ,  &  tamen 
tercdis  inftitutionem  viriabat,d.  1  Xucius.concludcntcs  indc, 
quod  liccc  rcmittantur  conditioncs  de  filij  inftitutione,  cx  d.!.  . 
quoniam  in  prioribus.impoflibilis  tamcn  conditio  vitiabit  in- 
ftitutioncm.         .  .  jiJ 

-  Licct  autem  prxcitari  DD-  riipradi£l:am  amplcdantur fcn- 
tentiam,contraria  tamcn  longcvcriorvidctur.  Immo  valcrc 
hodic  tcftamcntariam  di(p/lirioncm,  vbi  filiusfub  conditionc 
impoffibili  inftituitur ,  ncquc  cx  hoc  corrui ,  vcl  dcftitui  he- 
rcdis  inftitutioncm :  quia  fada  fiib  impoflibifi  condirionc, 
quinimopcrpcnfa  rationcinqua  contraria:opinionisaudorcs   '  ' 
nitcbantur,potius  hanc  rcfohirioncm  fouct,na  Digcftoru  iurc, 
idco  inftitutio  fiJij  fub  conditionc  impo/fibih  corrucbat,  quia 
tcftatorpeccabatin  forma,  non  inftitucndocumfubforma.a 
iure  ci prxfixa,nepe  fub  conditionc  potcftariua,i.  facih(vt  fc- 
ptics  didum  cft)  hc  apparet  cx  rationc  (iipra  a  nobis  propoiita,  ' 
quia  quando  lcx  tradit  aJiquam  forma  fubltantiaJcm,  vt  fub  ca 
adus  fiar ,ea  dcficientc  adus  ccJcbratus  ipfb  iure  efr  nuJJus ,  vt  ^ 
docct  NobiJis  a  Pcguera  in  dccifio-  fiipremi  Rcgij  CataJonia:  *M 
SC.c-i^S.n.ii.infcrcdo  cx  hocquod  cum  cxl.fi  quando.§.£;c- 
neraJitcr.  C.dc  inof.  tcfta.ncccflaria  fit  /pccialis  lcgitima?  mcn- 
tio,vt  rcnuntiatu  cenfcatur  Icgitima: ,  non  valcbit  reniinriario 
gcncralis,criam  iurata.vt  Jcgirima:  rcnunriatum  ccnfcatur. 

Cum  autcm  hodic  fit  iam  rcnouata  h^c  inftitutionis  forma,  ^5 
ex  d-l.quonia  in  prioribus.non  annuJJabitur  fiJij  infti tutio,irao  * 
potiusvalebir.vttradir  Mcncl1ad.nu.428.  Suarcz  addJ-quo- 
niamin  prioribusIimit.S.ind.J.fipatcr.n.i^i.  - 

Vnde  limihter  cum  in  hac  ciuitatc  Barzc.  cxpragmatica  Rc- 
gis  Pctri  tertij,quae  cft  vnica  fut^rit.dc  tcftam.fit  fublata  omnis 
lurisfblemnitas  tefiandi.de  iure  ciuiJi  rcquifira,infritutio  filij 
fadafub  impoflibih  condirione,non  annullabitur. 

Vltcrius  contra  noftri  Tcx.dcciflonem  obfrarc  vidctur  Tcx.  ^'7 
in  §.fi.infi.  de  lcga.  vbi  re/ccata  nimia  iurisardura,in  lcgandi 
modoab  Impcratorc  lufiininnoftatuta ,  Jcgata  in  tcfiamcnro 
rchdavaJerc  docct,  dummodonon  fint impoflibilia ,  vcllet;i- 
busintcrdida.exquoTcx.inferuntquampIuresfcnbcntcs  va- 
nasinterprcrarioncs  Baldui-  Oroma-  &:  alij  ind  g.hanc  addu-  ' 
cit  intcrpretarioncm  ,  &:  dicunt  quod  Tcxt-  w  -  iiido  §.  final. 
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debct  mtclUgt,dclcgato  pomac  nominc  rclid:o,id  cft,  quod  co-^ 
crccndihcrcdh  caufa,  fialiquid£aaum(it,  autnifi  aliquid  fa- 
£him  fitrcUnmicbatur.  idquc  confirmabaatcxprincipio.ciuf- 
dcm  §.iunaofragmcnto  Vlpiani  in  titub  14.  Wrficpoenx  no- 
min c ,q uo d  lcga tum cx  conlBtutionc  luftiniani » in  lib.i.  C  de 
bisqux  pccnx  nominc.  validumcft,nififit  impoffibik»aut  bir- 
pctunc  cnini  in  po^nam  illius  fadi ,  non  debcri  legatum  actc- 
ftantur ,  &:  Ii;inc  cflc  luftiniani  mcntem  fatentur  praecitati 

audorc$,vbi  llipra.  ,  ^  n      1  ^ 

aiS       Accur.  vcro  hic  vcrbo  adfcrtftas  dittcrcntiam  confticucbat, 
qnando  impoflibilis  condirio  apponebatur  rcfpeaulcgatarij, 
quo  cafu  cxiftimabat  valere  difoofitioncm ,  fccus  vero  quando 
lcga  to  rclifto,vci  difpofmoncfataa,  apponcbatiK  coodido  im- 
poflibilis,quaIi  ab  ca  adimcrctur ,  quac  vidctur  cacfcm ,  quam 
tradit  Pichardoad  d.§.fina.vcrfi,wff^/r  vbiiaiiAciaidahmc 
diiiicukaci  diccbat.  quodquando  tisftator  italcgabat,  leg^Sdi 
fundumfi  tnlem  muUerem  fagritAdttlura$its^d' fi  hpcMiemm 
com?niferit,awitLU  dece?HX)c  primo  legato  reiiciaturturpitudo, 
•  & pcr  confcqucns  rciicicnda  clTc ca  omnia  qux  fcquuniurjalia 
vcro  omnia,quaE  poft  lcgatmn  perfcdum  lcquuntur,  refoluan-^ 
tur  in  conditioncm. 

Scdccrte  pratdidainterpretatio ,  non  eoliit  cbfficultatcm, 
nccmcntcm  Impcratoris  dedafat,nccdcdaratioquam  tradit 
Accunin  d.$.vcrbo  iw/^/Wii,ncqucadditio ,  quam  ibi  rcprc- 

hcnditIoanncsFabcr.>^^'^" 

Exiftimo  autcm,fic  vere  perdpi  fcnfum  d.§.<in.mft.dc  lcea. 
vt  dicamus  ibi  luftinianumnonloquidccondirionc  impo.iiw.. 


li,  aut  turpi,  quia  hx  conditioncs  cum  per  ^^^MP^T^ 
fl^ fcparari  poflTinc ,  cxgcneralino^lii  Tcxt-  deciijl*ifl«CCxhis 

•  ^^u?  {lipradida  func.  viciatur  impoinbilit.is  coftdirionis  feu  tur* 
-  pitudo.&: fic  manct pura  tcfhimenraria  difpofitio.  lcd  loqiHtuf 

-  'lmperatordelcgato,cui  prohibiciplcgaliscoh.vrct,  vclim^  o{- 

•  fibiIitascxiftit,vdturpitud9c6ri^ir^i^qiiando  lcgibuscftpro- 
hibita^&inipiamctrccxiftitpirohibino.vcluci  iilcgacur  rcsla- 
<:ravclrcligiola,quiatuncini^»a^i^^^ 

fcinipf^ictrc  qu(^  comp^J»R<>^  potcfl,rum  rcs  facrain  ho- 
minum  commcrcio  dfc  non  ^^t^  ^dandae  inftit.dc  rcrum  di- 

*tt  ui.!.fattdum.ft:eod.fic«ippWw^^ 

.    '  tioncm 
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tionem  rci  dcbere  prxftari ,  adinftar  rci  legata:  alicna:,  §.  non 
{blum  inft.de Jega.l.cum  feruus  39.  alias  incij  it  apud  lulianum 
40.§.conftat  de  Icgar.i.  vel  quando  res  principis  Icgarenrur, 
quia  (imilitcrnondicunturcflbinbonis  ,  dida  Lapudlulia- 
num  ^.conftat  dc  lcgat.i.  ibi  tjuorjiam  commerdumeorum,mJi  iuf 
fu prirjcipts  non  ef,  cum  dtlJrahinon  folcantMX.  ex  mcnrc  Cuma- A- 
lex.&:  aIiorum,tradic  Sanchczdc  niatrim.romo  difput.^. 
num.12.vndc  tale  Icgatum  tanquamin  fc  impoflibilc  pro  nul- 
lo  habctur-quo  cafu  ncc  a:flimacio  rci  a  Icgatario  crit  prxftan- 
da.vcl  quando  impolilbilitas  in  ipfamet  rc  legata  conflfl:cret,vt 
legaretur  phccnix,vel  mons  aureus ,  aut  tragclafus ,  hoc  enim 
cafu,  flmiliter  non  valcretlcgatum ,  cum  detrad:a  impoflibili- 
tate,nil  rcmanerct  Icgatum ,  vel  quando  alias  lcgata  funt  pro- 
brofa,  quod  intclligcndum venit,quando  turpitudo  in  ipfamet 
rc  Icgata  cxifl:erct,Ia:dens  honorcm ,  &:  xftimationcm  legata- 
rijjVeluti  fimulieri  honcfta^,  virgini,  vel  vidua:,  veflis  meretri- 
cia,  vel  toga  lcgaretur,  vt  tradit  Tiraquel.  ad  Icges  connubia.I. 
^.num-iy.  quia  ibi  loquensde  muUerum  ornamcntis,  verbo 
Toga,  aicobcinuifle  anciquicus,vtmulicrcs  dcadultcrio  coui- 
£l2e,in  pubhcum  togata:  egredi  cogerentur.  quodcxluuenale 
Satyra  ex  Martia.hb.z.  epigram.39.  confirmatcxquibus 
Toga  proinfami  vcftc  rcputabatur.  velfilcgarcncurvngucnta, 
&;mijdicix,  qu^-  Hifpanis  Affeytes  appellantur,quibusantiqui- 
tus,nonnifiinhoneftie  fccminxvtebantur.  vtexcongeftis  per 
Tiraquellum  di(Sta  I-^.connubia.num.i.  quodexfacra  fcriptu- 
ra  confirmatur,  vcl  fi  virograui,  &:  Scnacori ,  vcftis  parafitj,vcl 
fcccnica  lcgarctur.vtinl.vcftis  i^.j.mulicbria fF.de auro  &:ar  - 
gcn.jcga.  ibi  cjuthtis  vtr ftne  vituperatione  vti  nonpoterat.  atque 
ita  nil  mirum,(i  Icgataimpoflibilitatem,  feu  turpicudincm  co- 
tincntia  ,nuIlanbImpaatorein  di£l:o§.fini?.declarcntur:quia 
cum  cx  fupra  rcfblutis,id  quodcft  turpc,vcl  impofllbiic,(itdc- 
trahcndum.  dctradta  turpicudinc  ,  vel  impoffibihtatc  lcgaco 
cohcrrcncc,nil  in  difpoficionc  ceftamencariaromancrec,  argu- 
mcncol.apud  lulianum.  ahas  Africanus^S.  &:inaliis  Codici- 
bus  l.cum  feruuslcgacus  49.§.conftat  de  lcga.r.  vndenil  mi- 
rum>  i\  nullum  calc  Icgacum  iudicacur,  &:ficintcnigi  debct 
Tcxt.  in  I.turpia  lcgaca  dc  lcga.i-  &:  hxc  cft  vcra ,  &:  gcnuina 
inrcrpretatio  didi  §. fina.inft.de  lcga.&:  .ipparcr,  arccncc  pcr- 
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ledacontcxtura  didi  §.  &  fiipra  relata  intcrpretarione.  vndc 
'  clarc  maner.non  obftarc  didum  Tcxt-noftr-c  lcgis  contextu- 
rx.cxqiiibusapparctfupra  citatos  audorcs ,  vcram  mentcm, 
ncque  noftrar  lcgis,ncquc  didi  $.iritcJIcxifrc. 

ii6  HucvrqucratisIatccgimuSjdeduabusfpccicbus  impo/Hbi- 
liumconditionum  ,  ncmpcdc  conditionibusimpoffibilibus  a 
natura,vcl  dc  iurc,nunc  diccndum  cft,  dc  tcrtia  /pccic  impofl 
fibilitatisjncmpc  dc  impofiibili  conditionc  cx  fado.an  hxc  vi- 
ticttcftamcntariam  dilpoiitioncm  ,  vclandc  tcftamcntis  rc- 
iiciatur-  Accurfius  in  §  .impoiTibilis  inft.dc  hcredib.infti.vcr- 
bo  tmpoJjibiUscorjditiodoccZy  hanc  impollibilem  conditioncm 
dcfaci:o,tcftamcntariam  dilpofirioncm  annuUarc,  quia  co  ca- 
fu  air  ,  dccftc  animum  difponcntis ,  quod  confirmat  ex  l.cum  ' 
hcrcs  4.§.i-dc  ftatu  libcr.  vt  docct  Grcgor.Lopezad  J.4  rit.4. 
part.^^.verbo  MontedeOro  Pichardo  ad  didum  impoffibiJis 
n.^.vbi  lurcconfultusaitjUbcrtatcm  tcftamcnto  rclidam^nul- 
hus  cfTe  momentijfi  fub  conditionc  impo/libili  dctur.  harc  au- 
tcm  conditio  dcimpoftibili  dc  fado,  neccflario  cft  intclligen- 

aiy  da,ex  excmplo  ibi  appofito,^?  feruus  mUlics  dcderit^2MX.  cum  mo- 
rcretur  liberum  cflc  iuflifl[ct.  qux  tamcn  difficultas,non  folum 
contcxtura:noftri  Tcxr.  contrariarur,  fcd  ctiam  dccifloni  l.fi 
quis  ita  6.fl^dc  conditio.inftit.vbi  impoffibilitas  defado,  quia 
triduo  monumcntum  fieri  non  poterat,a  ccftamcntaria  difpo- 
fitioncfuitrcicdal.fimihi&ribiji.^.i.ft.dc  Icga.i. 
n  Hanc  diflicultatcm  fic  quamplurcs  componcndam  cxifti- 
marunt ,  diftingui  (cilicct ,  an  talis  impoflibilitas  qua:  in  tcfta- 
mcnris  conftituitur ,  fit  abfolutc  impolfibilis  cx  ic  vel  tantum 
rcfpcdu  eius,cuius  apponitur,  ncmpc,  vcl  hcredis,  vcl  Icgata- 
rij .  co  quia  ifti  de  fa do  cam  adimplcrc  non  poflTunt.  quo  cam 
dicunt  difpolitioncm  valerc,  quia  cumab  aliis  implcri  dida 
conditiopoflit,licct  abhonorato  nonpofllt,noniudicatur  im- 
poffibilis.  quopado,  loquiturTcxr.iJi  dida  I.4  ^.i.flldc ftatu- 
lib.nam  ibi  hacc  conditio  adfcripta  craty^" mtlle  heredidederit^  v- 
bi  lcgcdum  cft Ji  millies  dcdiJfetAic  cnim  cum  Tcxtimi  lcgcdum 
^cflx:  dicunc  quamplurcs,  cx  Anto. Auguft.fib-i.  E  mcnda.cap. 
ii9  (>.&nonw///f  vtrcfcrt  Pichardo  addidum  §.  impoifibihsnu.  • 
18.  Inftit.dc  hered.inft.  quia  magnam  fiimmam  eflicicbat ,  vt 
tlcclarat ad  Calculum Baldui-dc  condirio-c./  & idcm  Pichar- 
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do ,  quibufdam  verdbus  ibidem  num.  2 1.  quam  quanticatem  a 
feruo  prxflari  erac impoilibile.  cum  aucem  ab  alia  peribna  di- 
uicc  prxllari  pollcc,  noncracimpolilibilis,  &  idconon  rciici- 
cur,fcd  difficilis  appcUari  dcbcc.  vc  cradic  Grcgor-  Lopez  ad  !• 
^.tic.4.  parc.4  glort.^.  vcrbo  montede  oro  circamcdium.Iianc 
incerprecacioncmconfirmanc ,  ex  conccxcura  ^idcx,  J.^.in  di- 
£l:o  §.i.  ibi  famdtjficiiemtci^p^nefmpojjib/lemjns.m  iidifficuhas 
fad:i  gcncralis  cfTcc,  vc  ab  omnibuspra:ftarinon  pollcc,  vcluci 
in  hacy? phamcem  dederisyi\xnc  caquam  (i  cllbc  imponibilis  a  iu  - 
rc,vel  a  nacura,circc  calis  condicio  rciicicnda,a  dida  ccftamcn- 
taria  diipoficioncica  Arccin.di£to  §.impo(fibiIis  n-/.  Immo.  in 
dida  l.r.num.i^.dicic  communcm  Acos.lib.i.feleda.c.S.nu.^, 
CraflTus  in  cra^lac.  derucceffio.^.Infticucion.quxft.^j.  nume- 
ro  5. 

Hxc  camcn  inccrpretatio  pracdidam  difficultatem  non  tol- 
lit,  namfi  vcrum cft,pro  vcipfi  afiTcrunc,  condicionemillam 
non  efiTc  impo  fiibilem,  fed  dimcilem,  ideoque  non  elTe  a  liber- 
tate  reiicicnd^m ,  fcquicur  neceirario  dicendum ,  feruum  cui 
libercas  fub  cali  conditione  relida  fuit ,  ftatuliberum  efTe,  cum 
pendcatexconditione.cxl.i.fr.dcflatulibcr.  quodcamcnnc-  • 
gat  lurcconfultus  in  dido  §• 

Quarc  pro  vera  intcrprctatione  didcx  difficulcacis  aduerco, 
quod  ftaculibcr,dum  condicio,auc  dies  pendec,  ab  alio  manu^  . 
micci  non  poceft:  I.i.§.fi  fub  condicione  C  de  lacin.libcr.collcn. 
Texc.  qui  ficdcbec  incelligi  in  i.fina.verfi- hoc  ampliiis  fF.dc 
manumicc.ccfta.  cx  quo  ficbac ,  vt  qui  /cruo  fiio  libcrcatcm  in 
dicmmortis,  aut  fub  condicionc  difiicili  Icgarcc,  ncincerim 
manumiccerccur,  volebac  quo  calii,  quia  conftabac  dc  volun- 
tatc  teftancis  volcncis,magis  adimcrclibercacem ,  quamdarc, 
inutihs  erac  dacio  Iibcrcacis.  neque  feruus  ficbacftacu  fibcr ,  vc  *55 
in  di6^a  l.fina.  quod  probacur  ex  I.fcio.<Ji.fF.dc  manum-  ccfta- 
men.  vbi  dicebac  lureconfulcus  fiio  quofiiam  teHAtores  efficere 
volentes,  ne  firui  vnquamAd  libertatem  ferueniant^  ha^enus firihe- 
re foUtoSyStichus  cum  morietur  liher  eHo.  Sed luUanus  aitylihertatem^ 
quA  in  vUimum  vitd  tempus  confertur,nu//ius  ej/e  momenti ,  cum  te  - 
fiator  imfedienddmagis  y  quAmdanddiihertatts  gratia ,  ita  firiffijje 
mteiligatur.yndc  cumin  conditionibusprimum  locum  volun- 
tas  dcfunfti  obtincat ,  l,in  conditionibus  19.  infra  hoc  titulo. 
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cx  coniedurata  ccftatoris  voluntate,non  ccnretin'  libcrtas  da- 
ta,  Llibertas  17.ff.de manum.teftamen;  atque  itaindida  I.4. 
234  §-i-fF-deftatuliber.dubitabatur,  anidcm  diccndum  fir,  inli- 
bertatcrclidafubdirticili  conditione  ,  quam  fcruus  imnJcre 
non  poflcr,vc  ii  millics  dcdcrit ]icredi,&  inutilcm  cflc  rc/pon- 
dit.  quiancquchoccafu,  dandaclibcrtatisammus  fuit.  tunc 
235  cnimlibcrcasnulla  c/1.  veluci  quandorclinquebatur  lub  con- 
ditionc,  qu3cincamIongum  tcmpus  dilfcrcbatur  vtco  cafu 
Icgatarius  viucrc  non  pollic.  vtconftatexdiara  Lfina.fF.de  ma- 
num.tcftam.ibi  alitmde /iherfas,6c  ibi Autcum  moreretur-  iun- 
dadictal.Iibcrras,  &:  didla  l.fina.fF.de  manum.teftam  atque 
h^ccfirvcra&genuinainccrprecatiodia:?  l.^.^.i.  iFde  ftatuli- 
bcr.vndc  clarc  apparcr,ibi  impo/Tibilcm  conditionem  non  re- 
iici.quia  tcflator  rciici  cam  non  voluir^vt  clare  cx/upradldis 
hoc  rcmanctcomprobatum. 

Tandcm  pro  coronidc  impoffibilium  conditionum ,  iuxta 
diuifioncminprincipionoFtrxlegis  pofiram,  rupcrcfcagamus 
dc  impoiTibili  condicionc,qu5E  ex  perplcxitate  oritur^quae  qui- 
dcm  vcrc  impoffibiliras  nondrcitur,rcdquia  difpofitioncm  ef- 
fedumhaberc  impcdit:  idco  mulcicam, cciamimpoffibilcra 
condicioncm  appellanc.  &:  fic  obiccr  hic  folum,  &:  fummaric 
de  ca  aliqua  dicam ,  cuius  cxemplum  poninir ,  in  J-fiTitius 
id.fF.de  condicio.  infl-.  dc  hacdicebanc  quamplurcs,  quod  per- 
plexicas  di/poficionis  rcftacoris  ,  eam  difpoficioncm  iacic  im- 
ponibilcm,quja  in  fc  rccurric,&:  inccr  fc  rcpugnar^  &:  fic  fucce- 
dic  rcgula  l.vbircpugnancia  149.tF.dc  rcg.iur.Barc  inl.i.nu.^. 
Cdccondic.infi:.  vcluti  quando  tcflacorica  difponic  fi  Titiur 
henrseritySeitts  heres ef^Orfifecus  heres erit^T itius  hcreseft0,\-uc  cnim 
apparcc,  nullum  cxliispoffc  cfle  hcredcm  ,  quiaaJtcr  altcri 
obfl:ar,&:  (c  inuiccm  collidunt. 

Harcigitur  perplexa  conditio  ,  jnutilem  rcddic  difpoficio- 
ncm,  cnm  cxiftcrc  non  poflic,dido  §.fi  impoillbilcs  infc.de  inu- 
tiiibus  ftipula.in  dida  I.i.verfi.ccrtio  oppono,fF.dc  conditio.in- 
'ft/  Joan.  AndrcJn  c-contigit  num.3.  dc  iureiuran.in/i.  cacnim 
pcrplcxitas  ex  vcrbis ,  &:  cx  mente  tcitatoris  oritur ,  &:proce- 
dif.vt  attcftatur  Albcric..id  diaaml.fi  Titius  Bcroius  con.^4. 
num.9.Iibro  z.Galganc  decondition.  &:  dcmonft.  part.p.ca- 
pi,2.nmn;i4.hanc  condidoncm  concra  fublcantiam  a61:us,  np- 

pcllit- 
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pcllauic  Spinojin  fpcculo  tcftamcn.glofr.14.num.  15 cft  cnim 
contra  ipfius  teftamcnri  fubftanriam  ,  qukcum  forma  fub- 
ftanrialis,  &  efFcntia  illius  fit,  8c  capnt  totius  teftamenri  herc- 
dis inftiturio,&:  eius  confirmario  cx  aditione  pendcat ,  l.filium 
§.{edcum  cxhcrcdario  ft^.debonor.poflenionc  contra  tabulas 
(pluradcadirionccumulans  traditSpinoinfpcculo  tcftamcn- 
to.glofl.34  per  totam,  maximc  inprincipio)  cx  prardida  di- 
fj^ofitionc  infertunquod  neuter  adire  poteft.cum  aditio  vnius,  ^59 
alccriobftct.  vnde nemohcrcs eflcpoteft.Socin. in  I.iscui  ff. 
■hocrit.Ducnyasinreg.114.  Grcgor.Lopczad  l.^.rit.^.parr,/^. 
cum  igiturappareatimpo/llbilitatcmcxiftcntia:  hjeredis .  pro- 
ucnirccx  eademmet  difpofirionc ,  eidcmquc  hcredis  inflitu- 
tioni  adco  adliacrcat ,  vt ca fubJata  niJ  rcmaneat,nihil mirum, 
fi  cahs  teftamehtaria  dilpofirio  iic  nuJla' 
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Conditionibus  Pupillus>&  finc  tutoris authoritate  parc- 
re  potcft.ncc  qucni  moueric  •  quod  cxpleta  conditio- 
nc,  ncccflariushercsaliquando  cfTe  potcft.  namhoc 
iure  potcftatis  fieri ,  non  conditionis  cxpletae.  Itcm 
fcruus,  velfiliusfamilias,  finejuiTupatris, vcldominir 
conditionem  implcre  poflunt ,  quia  co  fado  ncmo 

fraudatur. 

'  »-  •      ....         •  ' 

'  I.  McnslMriJcoHjultihh  decUra^rjitJpeeiesfa^lifrofomur^^^ 
89.141.142.243 

1,  Ohligare  alium  nemofoteji^nifi de  eim  voluntate 

y  \^direhereditatemanijuiifoJJitfineautorita$eHIiuSyJIibcuius 
efi  foteHate.et  num»j^.^z,42.*66Ao6,^}Q 
**      .     .  iiy 

y 
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5  lujfus  &  mnndatum  in  cjuibtis  diffcrxnt  nu,  6 9 

6  RepudiArean  pojfn  quis  herediutem  fene  authoritate  illi/4s ,  fii 

cuiuseftpotefiate  nu.  1JM55 

7  MonAcho  deUta  hereditate,  temfus  ad deliberandum,  \n  ei  vcl 

Abbati  concedatur 

8  Filtjfamilids  quibus  adquirant  hereditatem 

9  Ji^us  eiusyfub  cuius  eft foteftate.quando  requiratur  n-  ro'.  27^ 

47. 7 1 .  vbi  quid de  iure  CaftelU 

10  lujfus  an  requiraturin  honorumfojfefftone  nuA^ 

11  BonorumfoJJeJJto  an  conueniat  adittoni  heredttAtis^t  in  qmbtsi 

num»iL 

15  Grauato  herede  dereftituenda  hereditate,  anpt  grauatus foffef' 

forbonorum 
14  Bonorumfoffeffor^indicaturgererefroherede 

16  ViiiuafamilLiSyvelferuus,  de  iure  an  haheat  liberamfacultafem 
Yj  G^dab  initio  non  valetytraBu  temforis  non  reconualefcit 

18  Prdtormagts  quam  iusciuilenaturamimitatur 

19  filiusfamilias anobHgetur ex contracfib/ss,  /^«.jj. 3^.41.^^4/1 

exadittonen,^^ 
zi  Ratihabitioincontra^ihus,anretrotrahatur 
zz  Emancifatio,an fendere fofftt  ex  ratihabittone 
€ 5   Afitss feccans  in formajft  iffo  iure  nullus 
44  Aausdeuentensadcafum,  a  quoincipere  non  fotefty  an  va- 

leat 

25    Ronorumfoffejfto  quomodoagnofcebatur 

16  Adquirinobis  inuttls^d^ignorantibus  quomodofat 

28  Hereditasjilioreliciayctnadqttiratur 

z  9  Obligationes  ex  contraciibusyvnde  initium  fttmant 

30  DecLaratur  tex, in  ^-neque  tamen  InftAcatttho.tuto. 

3 1  Vuftllus  an  fo Jft  fuam  conditioncm  meliorem  facere 
5  2   Reftitui  an  fofftt  hereditas feruoi  inuito  domtno 

3  3    Adiens  heredttatem  ,debet  fcire  caufam ftd  aditionis 
2  4  Aditio facia  fer  filium  infcio  fatre^an  valcat  n- 37 

58    obligationec  naturaliSineccitiilis  oritur  ,  vbi  lex  refftit  con- 
traciui 

j  9     ViltusfamiUas  an  obligetur  ex  dcli^o 

4  o   Viliusfamiliss  an  obltgetttr  ex  voto 
41    Vota  olim  quot  modisjiebant 

45  ^i- 
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43  FiUffsfamilias  an fojjtt  teftari  de  Caftrenphm 

44  /.  2.*%.'voto ff.de  Polltcita.declaratur 

45  Votum  ferfonale  in  quo  differat^  voto  reali 

46  l-qui  in  aliena  ^-ff-de  adqui.  hered,  declaratur 

48  Commodum  ex  contraEiihus  minorumyan  fatri  qudratur 

49  Pater  an  remaneat  ohltgatus ,  ex  contra6lu filij 
5  o    Minor  an  refiituatur  in  aditione  hereditatU 

5 1    Uinor  an  refiituatur ,  fi  cum  authoritate  tuPoris  vel curatoris 
htiget 

5  2    Hereditas  in  fe  quid  contineat 
5  5     Hereditatis  aditio  confufionem  oferatur 
55    TilimfamilMS  fine  fatre ,  an  fofftt  aduentitiam  hereditatem 
acceftare 

5  6    TiliusfamiUaSi  an  fo ffit  ignorante  fatre  hereditatem  accefta- 
re  n.^j.et6^ 

5  8    Juffusfatris  an  requiratur  in  refiituttone  qud fit  ex  SC»  Tre- 
hellian* 

5  9    lura  heredis  direBa^n  tranfeant  in fideicommiffartum 

60  Hereditaria  onera  an  tranfeant  in  heredem  farticuUrem 

61  Vfusfrufius folum  fatri  adquiritur  in  hereditate  aduentitia 
6^  l'quifoftinuitisff,dereg'iur*declaratur 

^5    Lfin'  C.deiuredeliher-deckratur 

6 7    Confilium  an  ftt  fequendum  ah  eo  qui  illud tenetur petere 

6%  /. fertto  inuitoff >ad  T rehelideclaratur 

70    JS(ullum  ftmile  eft  idem 

ji     Hereditas  vel  legatum  cuius  contemflatione fit  reU^ium^qtto- 

modo  cognofcatur  n-jj 
7 2    Legatum  quando contcmflatione fatris^vel filij^iffifilio relin- 

quatur,vel  e  conuerfo  nuM.y^ 
7  4    AffeHio  inter  ferfonas  coniun£fas  valde  confideratur 
7 5  Legatum  fa6lum  Vralato ,  quando  contemflatione  iffius ,  vel 

eius  hcclefia  cenfeatur  reli^um:quidde  legato  relt^o  Cann- 

nicis^quidde  ciuibtis  num.j6 
7  8  '  Adire  hereditatem  in  Catabnia fiUusfamilias  an  fofftt fine^ 

confenfufatris 

7  9  Verha flatuti  municifalis  quomodo  fint  intelligenda  /7.85  ^ 

8  o    Adiens  hereditatem^an  dicatur  contrahere 
81    Oh/igatio  an  fit  noua  ex  adtttone  hereditatis 
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8  J   Mtdieran  pojpt  adire  hereditatem/trte  mxrtti  liccntidifiex /^4- 

tHtofrohibita  Jit  contrahere  abfjt^  Ltcemia 
%6  Prohibitocontraheretnuirc^anacUrehereStatemfttpr^hHii^ 

87  Conftttutio i-^  i-*CatalomA^fHbtiud€minO'decUu$ttr 

88  Conftderatttr  tn  iure  quod friniripaUterMttttdUnr 

90  l*fimlim ftfariff'de  tulqui'hered.d9€l^^ 

91  ^irrJ/vffifadquireiidifW/^/yi/frf/ 
Aditiakereditdtis^nitmodkfakMi 

93  CretiifnidtUcntnr 

94  GererefreheredednqnaSfferMrieretiine 

95  l'geritff!^ddefm*hered'decUraturyd^n'io} 

$6  Cretio  deftderabat  verbaydr animum^et  qutbtu  verbis fiebat, 

97  ^ft-If^ft-dehered-quali^etdtfferen^declarutur 

98  Jnfansfifarinonfeffit^feJfet4dtreheredit4tenhetqHom$do 

n.iQuiot 

99  Udonatarum\»C»deadqui-f9ffeff'decUratnr 

100  U^i^indi^ifiimnrijfdeddquir-foffefdecUrMim 

104  Ammmet  *uoUmasimmlitimteitrf4ntie,  qnmedit  ftiffUtOnr 
10$  FerbttmyidmJenetatimfrofriantem 

109  FerbadecUrtmtmentemiaafrofertntif 

110  PilimifgtreinJ^tmfttbceneUtienefetefiminntgnfittini^ 

eejpirimheres 

111  .^ir/«9  ^;»   ///r  heredttate foterttn  rej^^u filiorum , 

yA»;?/  //?  potclhte^  etn-ii^ 
lii  Ftltjquare  nccelftnj  heredesdicantur 

113  Suiheredes anftant.etiamignorantes  -  ,  , 

1 1 5   Kefudiare  heredttatem^ea  aditayon foffnt 
xl6  AbftinereJeabhereditate^foJjmtheresUs^tqminre 
117  Pnterttenfscitheredes 
lA  frsttor  quareheredemnonfncua 
119  Nendeceditftneherede^  quifunm  heredem  tdtftinentem  re- 
Onfnit  *    .  . 

iio  l»iMndnUt4riff'dehered*inB'tkcUr4tnr9etn*Vt,hii.M2,6 

125  lusahfiinendi^antolUtfuitatemnu-izy 

124  Stibjhtutw  vHlgari6,an  tolLttfittatem 

125  Suitas  anfauorefatris^veljhqftt 
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117  Ififufillm  ff.de  cond-infi  dcclarAtur 

128  Iquodft forie,%.fn*ffdcfoltittoJeclaratur 

129  Conditiones quA  conffunt  in  dando ,  in  quibus  differAnt a.  condi-^ 

tionihH6  quA  conf  stunt  in  faciendo 
131   Bona  minorisyon pojpnt  vendipro  dotis refitutionCidr  num^i^ 2. 

.  .  . 

134  Determinatio  reficiens  plura  determinahilia ,  pariformiter  de- 

bet  dcterminare 

135  Tupillm parendo  conditioni,an  effciatur  hercs  neceffarim 
1^6  Aditto hereditatis per  quos  a&u-s fiat 

\yf  PuptUus  adimpkns conditionemfub quaeflinftitutHS  heres,  M  ex 

eo  adierit  hercditatem 
139  Decretumquandif  nfisa  r^f^uiratur ,  in  alicnatione  bonorum  mi- 

noris 

^140  Ifubconditione  ly  ff*  dehercd^infiit*  dcckratur  numero  141. 
142. 

AvLi  IurirconrultirerponrumIib.2.adSabinum,cu-  ^ 
iusfragmcntum  in  hac  noftra  lege  rcfcrtur,  difficilc 
tamin  primaciuspartercdditur,  cx  variis  &:  diucrfis 
iurium  difpofitionibus.cum  hic  in  ca  doccat  IC.  pupillum  finc 
tutoris  authoritatc ,  conditioni  parcrc  poflc:  quam  in  fecunda 
•eius  partc,afl'crcns  fcruum,  vcl  fUiumfamilias,  finc  iuflu  patris,.  , 
vel  domini ,  conditioncm  implcre  poflc:  quia  ex  corum  fadlo, 
ncmo  fraudatur-Et licct  Pomponius  ICli. i.ad  Quintum  Mu- 
•cium,cuius*dccifioliabeturin  l.fi  pupillus  26r.  ff.dc  condic.inft 
-aflfcrac  idem,doccns ,  pupillum  fub  cond*hcredcm  infl:itutum, 
parcrc  cidemfine  tutoris  authoritate  pofle:non  idcodiflicultas 
aliquantulumminuitur.Scriptum  cfl:enim  in  Lqui  in  alicna  6,  ^ 
ff.dc  adqu.hcred.  cxiftenccm  in  alicna  potcftatc  non  poflTc  in- 
uitu  hcrcdit.iti  obligare  cum,in  cuius  potcfl:.  cft,nifi  pr^cedere 
iuflii  cius  in  cuius  cft  potcftatc:quia  ex  aditione  obhgatus  he- 
res  dicitur,ad  omnia  dcfimfti  debita  :  idcoq;  lucrofam  hcrcdi-  4 
tatc  ctiam  adirc,fmciuflii  tutoris ,  vcl  ciusfiib  cuius  potcftatc 
cxiftit,nonpotcft,l.obIigarifF  deauth.tut  §.ncqj  tamcn.inftit- 
eo.prxccdere cnim  fcmpcr  dcbctiuffus  cius ,  qui  cum  in potc- 
ftatchabcr,vtinl.fiquis  mihi  25  §  iufrumiun6l:.  gl.  f^.dcadqui- 
ha:rcd.glo.in  d-l. qui  in alicna  vcrbo  inttitv.m  ff.  co.nam  fiiufliis 
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prxcedcrcnon  dcbcret,  obligatus  remancrct  is  qui  aliumin 
potcftatc  habet ,  contra  cius  voluntacem ,  quod  quidem  tam 
ius  ciuilc  quam  naturale  abhorruit. 

Praedida  autcm  rcfolutiojadhuc  fortius  augctur ,  ex  IC.  rc- 
fponTojin  hquos  lifortc  14-  §.fi.  tf.defblut.  vbi  lipupillus  hxrcs 

4  inftituatur  flib  hac  c6ditioncj/7 decem  ^/f^e'r//,parcrc  non  potcft 
prxdi^x  condiiionijinc  tutoris  autho.cx  contcxtura  d.l.obli- 
gari  §.pupillus  ibi  foluendo ftne  ititoris authoritAtenil agtt  ff.dc  au- 
tho.tuto.princ.inft.cod.l.flib condit.25.tV.dc  cond.infl.vbi fub 
condit-  hcrcs  inftitucuskruiis  finc  iuHu  domini  parcrc  condi- 
tioninon  potefl:,cuiustcxt.  decifioconfirmatur  exRcgioIurc 
CiiflclLv in  l-i5.ric-6.narr.().&:ibi  clarius  Grcgor.Lopcz  gJo-^. 

^  vcrbo  otorgarmento^  dilicrcnciam  ron fVitiicndo,inter  iuflum  & 
liccnriam.t]uodcxmentcBar.acccfl:atureire,vta(3:usqui  dcbct 
cx  Jiccnda  iieri/ufliciac  quocunq;  tcmpore  inrerueniat,vcnim 
fi  cxiullii  acbus  pcndcacprxccdcrc  iu/Tus  dcbcat:re(blucns  in- 

^  dcquod  eum  in  aditione  iuflus'interueniat,pra;ccdcrc  fcmper 
dcbct,fimihtcr  &:  in  rcpudiationc,  vt  neque  fihus ,  neq;  lcruus, 
line  iuflli  domini  rcpudiarehcrcditauem  poflinr.quod  Bar.am- 
plexus  fuit,in d-I.qui  in  ahcna  in  princ-f ui  1.  is  qui  hcrcs  13. §. 
fi.ff.de  adq.hcrcd.communem  attefl.atui- Alcx.  in  d.§.iuflum. 
totum  enim  ncgotium  Lzu  ccfctur  cum  eo,fubcuius  potcftate 
grauatuscxiflir,adeo  quodccmpus  ad  delibcrandum  rcfpC(5lu 

7  fcrui  dominoconccdarur/ccund.Pau.dc  Cafl.in  I.3.  ff.dc  iure 
dchbcr.qucmadnio.  &:  dclata  hcreditate  Monacho,  Abbas,& 
non  Monachus  ad  dchbcrandut?puspetec,  Grcg.Lopez  adl 
i-tir.<^.p.6.gl.7.vcrbo fieruo  interim  tniriCii  |.cndcncc  ccmpore 
conccflb  ad  dtlibcrandum  hcrcdicas  dcbcc  pcncs  heredem  in- 
fl:icutum  rcmanerc,I.fi.vQrh-fiautcm  hocC.dciurcdcIiberan. 
vtibi  dcclarac  Alcx.pofl:  FuIgo.6c  fcquicut  Grcgo-Lopcz  ad I. 
4.tir.<j.p.<?.gI.i.vcrbo  tor?htr» 

Ha:cautcmrcfbIurio,ncjnpc  quod  iuflliis  patris  ,vcldomini 
inadimpicnda  condinonc  adquificionepra:ccdcrcdcbcat, 
iuflam  liabuic  dubitandi  rationcm  cx  vulgata  iuris  rcgula,qiia 
cdoccmur.  iiliosfamilias,  vcHcruos  adquircre  fbJcrc  iJlis,  in 
quorumlimc  porcfl:atc,  ctiam  inuitis-exregula  I.ctiaminuitis 
%  3i.tf  dc  ;idquij-rerum  domin.l.feruus  vetante  ^z.fr.de  vcrbor. 
oblig  j.icem  nobislnftit.pcr  quasperfon.  vnde  cum  adeundo 

hcre- 


,  Coogle 


ET  Demonstr.  Cavsi?  et  Modxs.  l^f 
hcrcditatcm,  ijpfi  patri,vcl  domino  adquircrcnt,  vidcbatur  di- 
ccndum  co  caui  non  cfTc  cxpci9:andum  iufTum ,  vcl  conlcnfum 
patcrnum,  vcldomini,  ex  rcgula  1-  potcft  inuitis  fF.  dc  rcgul. 
iuris. 

Prscdida  autcm  rationc  non  obftantc ,  diccbant  quamplii- 
rcs,aditioncm  non  polle  licri  pcr  rcruum,vcl  filium>  niii  prarcc- 
dcnte  iuifu  &:  prxccpto  cius.fub  cuiuseiat  potcftacc  vt  tradic 
Pichard.in  d.§.  iccm  nobis,  pcr  coc.afngimns  |  ra:didam  ratio- 
nem,ncmpcne  contra  volutatemdoniiia  iprumdominum  vel  f 
patrcmobligarct.Hocautc^inaciicionc  tatum  locumhaberc 
cxiftimaDno  vero  in  bonorum  pofre/ricnejn  qua  iuHum  patris, 
vel  domini  no  debcrc  prxcedcrc  ftatuic.Scd  iiitficic  cjuod  fub- 
fequaturpoftca,quodconfirmatcx  l-qui  in  aliena  (J.ft.dcacqu. 
hered.&:  ex  §. Alicnus  quoqi  Inft.de  hcrcd.inft.6L  in  Lferuo  in- 
uito,verfi.necintcreft  ff.de  bon.poirc.l.i.C-qui  admitti.Quod 
quidem  Pichardi  dicbum^non  paruiim  vidctur  habcrc  difticul- 
tatcm,  cu  vidcatur  vna  cadcniqi  natura  aditionis,&:  bonorum 
poflcftionis  hcrcditatis,  qucmadmodu.n.  pcr  athtionem  hcrc- 
ditatis ,  fucccchtur  in  vniuerfum  lus ,  quocldcfundus  tcmporc 
mortis  habcbat,vtin  d.I.^.habcturin  princip.  itapcr  bonorum 
poflef  cx  quo  bonorum  poflcftbrcs.  in  cmnibus  vicc  hcredum 
habentur,!.  z.ft".  dt  bonor.poflc.  ibi  />  omnibti^  emm  vice  heredum 
bonorum poJfe[fores  hahentur^  Confundcbatur  cdam  hcrcditatis 
aditio  cum  bonorum  poflcflione  &:  pro  codcm  accipi  Iblcbat, 
l.hercditatis  appcllatione  138.  ft^-dc  vcrb.fignif-l.^.in  prinJ.he- 
rcdicatis  I.fin.C.qui  admitci,  ibi  contejlaticnmple&enddtheredita- 
//5f  tumctiamcxl.fad:a  ^.fi  quis  boRorumpofleflbris  ,ft'  ad 
TrcbcUian.vbi  hcrcs  a  teftatore  grauacus,de  refticucnda  hcrc- 
dicatc  ,  etiam  bonorum  poflfcflbr ,  dc  ca  rcftitucndagrauatus 
ccnicbitur.quod  tortius  probatur,cxl.  pubcrcm  C.  dciure  de- 
hbcran.vbi  qui  bonorum  poflcflioncmagnouit.diciturpro  he- 
rcdegcrcre.  Vndcmulta  dilfcrcntia  vidcbatur  confticucnda,  '4 
intcr  aditionemhcrcditatis,&:  bonorum  poflcflioncmrimo  dc- 
bcrc  iufllim  prxccderc»in  bonorum  poflcflionci  flcut  in  adicio  - 
ncchdum  cft. 

Quibus  camcn  non  obftvi(tibus,diccndij  cft,in  bonoru  poflcf- 
fioncn6rcquiri,quod  iufluspatris.vel  domini  prxcedat,itrd  liif- 
ficit  quodratiiiabitio  (iibfequacur.ad  allignada  vero  ratfoncm 
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difFcrentia* ,  laborant  fummopcrc  fcribcntes.  Vctcrcs  aurcm 
cxiftimaruntdcfumiexl.nonomnium  C-delegibus,Dccius  in 
I.i.  cohr»  C-qui  admitti,  atreftatur  prsedidam  rationem  lct^iti- 
niam  cfrc,  Bcllonus  lib-  3-  fupputa-  c.3.  nullam  congruam  a/fi- 
gnari  poflc  fcribit.Ex  variisautemrationibus,iIIa  reccptior  cc- 
}ctur,quam  tradit  Accur.inl.iglo.fi.C.qui  admitti,quamBar. 
in  d.l-qui  in  alicna.fic  expJicat,  quod  cum  aditio  licrcditatis  i\z 
,  dciureciuili,vtnoratgIo'inI.i.vcrbo  ciNitat/s yff-de  adquir.rer. 
dom.&: confiftat  prxcipueindcclaratione  voluntatis,  §.  finaJ, 
mftit-dc  hcrcdum  quali.  &:  dilfcren.  Filiusfamilias ,  vcl  lcruus, 
qui  iuLC  ciuili  non  limt  l\ix  poteftatis ,  nequc  voluntatem  lia- 
bcrc  dicuntur,pnnc.inflit.de  patr.potcft-&:  ibi  Pichar.nu,i.&: 
9.  Nccellarium  cft,  adum  aditionis  aliquo  modo  dcclarare, 
pra:cedcntc  patris,vcidominiiunii,  ne  alias  aditio  fir  nulia,ex 
dcfcdu  voluntatis :  &:  coniequcntcr  ratihabitio,  nullius  cflTct 
17  momcnti.  Quia  quod  ab  initio  non  valet,  tradu  tcmpo- 
risnon  rcconuale(cit>argumcnto  leg.  quidcrgo  15.  digcft;.  dc 
hisqui  notantur  infamia:  atvero  bonorum  polleirio  a  Pra:- 
tore  fuit  introduda ,  princip.  dc  bonorum  poflcifio.  qui  lcm- 
pcr antc  oculos arquitatcm habct,],quod  fi  EphcfK§.fi.  if.dc  eo 
quod  ccrto  I0C0.&:  magis  quam  ius  ciuilc  naturam  imitatur;,§. 
emancipati  in/l.dehcredita-  quxabinrcft-.defcr.cumauccm  a 
iurenaturah  fiHus,  vcUcruus  voluntatcm  habcant,  nil  mirum 
fi PrxtorindiHind^c  bonorura poflcHionem eis  conccflir,  qu;c 
poftca  a  Parrc  ,vcl  domino  rata  habctur.  ne  alias,proptcripfb- 
rumadquiiitioncm.oneribushcrcditari^sobligcntur. 

Qua:  quidcm  ratio  ncquc  vcra,ncq;fuflicicnsad  toJlcndam 
difHcuIt:ncm prc^didam  efl::quinimo  couincitur  cx  co,  quia  dc 
^9  jyj.^.  ciiiili  filius  obhgatur  ex  cotraL^ih.  dc  iurc  ciuih  inuentis.J. 
cam  cx  cor.tradib.ft.de  iudic.qui  obligari  ab/q;  voluntatcnoii 
poflunr  l-i.f  .conuenrionis  vcrbo  verJi.adco  ff.dc  pad-tu  ctiam 
quia  fihu'i:an.rccip]thcrcd!tatcmfibircfl:itutam  cx  SC-  Tre- 
bcllivi.hncy  nnsiuflii  i.filcgatus.^o.^.fi  filiol.feruo  inuitofF.ad 
Trehcl-I"ia:c  t-uncn  rcfntutiodciurc  ciuili  fit,  cum  a  SCTre- 
bclJ.hKrir  ir.troducta.l.i-tf.ad  Trcbcli.iundal.  lus  autem  ^.de 
luft.cv  uue. 

2:0  Arq;  ir  1  cum  hqc  mtcrpretatio  congrua  non  vidcatur ,  nlia 
adduci:ri:lij.  qu^frcquctioti  intcrprcrumplaufu  fuir  reccpta, 
aepe  quod  oi  licicditatis  adilio  fitde  Jegitimisadibus qui  cx. 
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iurisdifpolicionc  norccipiimt  dic,  ncc  condidone,iiixtaTcx. 
in  I.  ncrus  lcgitimi  ^S.ff  dc  rcgul.iuris ,  &  in  aditione  cxprcire 
probacTcxc.in  I.cum  qui  ^i-g.fina.  fF.  dc  adqui.hcredit.  tradit 
Pichar-in §.icem excrancusnum.^r.inft.  dcliercdum quali-  & 
differcn.Indc  fic,  quod fi  in  adicionc  filij  ratihabitio  patris  fiif- 
ficcrec,  pcndcrctaditioinrcrim ,  dum  patcr  dcccrnit,  &:  icn 
ratam  habcac  ipfius  filij  aditioncm,cum  aurcm  bonorum  pof- 
fcnio  non  fic  de  adibuslcgicimis  cnumcratis ,  in  dicta  I.adu^ 
lcgitimi.  pedere  redc  potcfl:,ex  pattis  ratihabitionc,quJa  tunc 
ratihabicio  pacris  rccrocrahicur.  nanc  rationcm  probac  Paulus 
dc  Caft.in  l.qui  in  ahcnan.ii.de  adqui-hcrcd.  Sc  ibi  Alcx.nu- 
mcr.7.  probabilcm.&rfacis  bonam  appcllauic,  laf.num.  28- & 
liccc  Rimin.inl.i  num.penulc.C.qui  admicci.  dicac  mcliorcm 
cflccx  illisqua^  afllgnari  poflimc ,  difplicuiccamen  Dccio ,  in 
dida  l.i  in  prima  Icill:u.num.io.&:  in  i.numer.ioo.cui  fc  fiib-  •  ^ 
fciibic  Cagno.in.pcnul.  ductus  cx  co,  quod  cmancipatio ,  qui 
efl:  aclus  icgitimus .  pcndcre  potcfl:  cx  ratihabitionc  Liubcmus 
ibi,^ pojlea  depofuerint  iunda  Accurfij  inccrprccacionc  ibi  vcr- 
ho depopierim  C.de  cmancipa.libcro.  &:dc  iurc  Caflcllxl  i^. 
titulo  i8.p  4.vbi  difponicur ,  quod  cmancipato  filio  ,  cx  Prin- 
cipisrcfcripto, pcndcccmancipacio,  ex ratihabitionc filij- 
modo  ieptcnnium  cxccflcric ,  ibi  pero fi  ejlea  (juien  emamipajfe, 
710  estando  delante  fuejfe  mayor  de fiete  annos ,  ha  mcnefer  qtte  qitan- 
do  uenga^que  lootorgtie  anteitte"^  quod  vtiquenon  eflctadmic- 
tcndum ,  fi  ratihabitio  non  poflcc  confirraarc  aclus  cnumcra-. 
tos,in  did:a  J.a<£luslegitimi. 

Quare  ne  longius  vera  diffcrcntixratio  protrahatur ,  cxi-  ^3 
flimo,dicendum,quod  ibi  ccrta  forma  a iurc rcquiratur ,  in  a- 
liquoaflu,  ca  omifla  vitiacur  adus  I-cum  hi  §.li  Prxror  fl^^.de 
cranfiic.Vndc  fit,quodhuicfoIcmnitati,&:  forma:  non  poflunt 
partes  renunciare  I.ius  pubhcum  fF.de  pac.Mcno.dearbitra. 
q.^o.num.^.  adco  quod,aclus  peccans  in  formanonpocc/lcx 
pofl:fa£lo  confirmari..exdo(5l:rinaglofla:  cclcbris ,  inMiccr  5^r,. 
glofla  fina.vcrfi.fcd  concra  puco  fl^idc  iudi.&:  in  Li.  glofl.i.ver- 
boitcmada,  C.dciurc  fi/cilib.io.docct  Surdusdcci/.  num.8.  ^'^ 
&  9-  quod  intclligcndum  efl:,  nifi  deuencritad  cumcafum,  a 
quo  incipcre  potcfl:,quia  co  cafu  valct  adus,  fccundum  ca  qux 
nacat  Surdus  dcaf.278.n1un.11.  vndecumin  aditione  hcrcdi-*- 
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catiSjiuflLis  prxccdcre  debeat ,  tanquam  forma ,  &c  rolemnicas 
aiurcprjcfcdpta ,  vtinfinuat  Impcratorin  l.^.C.deiuredeli- 
bcran.ibi  folemmtatiiurtsfitisfa^umvideri'  proptcrca neccfla- 
rio  praecederc  iufTus  debcat,  nulluiquc  iitactus,  vbi  non  prx- 
cedct.quod  in  bonorum  poflcflionc  locumnon  habct,  qiiia  ia 
ca foini.i  non  elt  prxfcripta^cd  vnufquitque  cui  dclata  cll,co- 
r.im  Pr^torc  cam  agnofccrc  potcft  I»lina.  C.  qui  admitti  l.i.l. 
Pubcrumii.I/uumliercdcrn  ij.C.de  iurc  dclibcran.  Picliar- 
do  ad  $.itcm  extrancus  num.i.in/Hc.  dc  liercdum  qualit.  &: 
ditFcrcn.  &:num.i9.necquidquam  aliud  ad  cius  validicaccm 
dcfideracur ,  fcd  (i  ab  co ,  qui  in  alccrius  potcftacc  cfl ,  poffcllia 
bonorum  agnofcatur,  ipljus  conien/iis ,  fub  cuius  eft  pocc/lacc» 
dcfidcracur,nc  inuicus  obligccur.  q^ui  quandocunquc  prscfta- 
h  poccll:,cumnon dcfidcrecurpro  f^orma  ,  jicc  ob/larc dicunC 
prardidam  racioncm ,  ncmpc  acquiri  nobis  cciam  inuicis ,  &  i- 
gnorancibus,iuxca  decilioncm  AiCtx  1.  eciam  inuicis ,  quia  acco  - 
ftancur,  eam  non  milicarc  iniicrcdicacis  adicione ,  quia  hcrc- 
dicatis  adicioncm  nominacim  cxcepic  luftinianus  in  dicco 
ittmnohis^w^xCi.  fedfihercs ,  ad  quarvcrba  refpexiffe  vidctur 
lureconfulcusin  didal.cciaminuicis,  ibi  fene  ex  omnibus  cxufi» 
iun£ta  Accurfij  inccrprccacionc  ibi  verbo  penes,  quaii  fpccialc 
hociicinadicionc  hcrcditatis,  vt  ca  ficri  non  poHic,  ncc  pcr 
cam  nobis  adquiri,  nifi  prarcedcntc  lufTu  noftro, racioncm  au- 
tcm  liuius  ipccialicacis  dicunc  dcfumi,cx  l-quiin  alicna  ^.fl^lde 
tdqui.  hcrcdi.  ibi  nec  Ari/ilfeno  pater  obli^etur  quafi  prxdida; 
fpccialitatis  hec  fitratio.quodcum  hercdicasfic  nomcn,cxiu- 
ris  difpolicioncvniucrfalc  ,  concincns  in  fc  commoda  ,  &in- 
Commoda,l.heredicacisappcllacio  ii^.tf.dcvcrb.iignif»  docct 
MoIinaTheoIog.de  iudi.&iurc  crad:.i.i.dilpuc4.^2.com.i.  ii 
fcruo  ,  vcl  filio  pcrmicccrctur  adirc  hcredicaccm ,  iinc  pacris 
vcl  dominiiuifu  ,  cis  vniucrfilircromnia  bona  adquircrcntur 
]. placctff.de  adqui.licrcdi.adco  quod  patcr  ,  vcl  dominus  a- 
ditioncpcrfihum,vcl  lcruumfada  hcrcdcs  diccrcncurl.z.&^. 
ff.dcpctit.hcrc.codcm  iurc,  &:  cum  cifdcm  qu.Uitatjbus,cum 
quibus  filius,  vcl  icruus  hcrcdcs  cllcnc  ,  vc in  dicca  l.qui  in  ahc- 
na.§  iiitcrdum,vndcpatcr,  vcl  dominusobligaci  rcmancrcnc, 
ad  omnia  oncra folucnda* ,  ad  qux  dcfiindus  crac  adflridus. 
Q^od  quidcm  iniquum  cllcc,co  quia  obligaciones  omncs,iiu- 
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Li.§»  adeo  tiF«  depacL^cat  5,C  (lie^ ^>i^'  ^  a^io.  late  Fercii- 
lian.Mei]doraIib.i.dirpuiici^risckiilis,  depac.c.3.  jper  tocum> 
quibus  flindamentis  nitebatur  I  C.  inl.morc  8.fF.  de  adqui.  " 

hcrcd.  adimprobandam  adicioncm  hicram  .ipiipillo  iinc  cii- 
toris  aiithoricacc  ,  iuxtacuius  Tcxt.  contcxturam,  dclumunc  ^ 
quamplures  lcribcntesmtcrprctationcm,ad  Tcxt-in  §•  nccjuc 
camen  Inilicdc  autho.  tuco*airci:cnccs,  cauendum  eiic  a  dccla- 
ratione,quam  lailcradebn  t  in  dicca  1-qui  in  aliena,num.  i.quam 
incerpretationem  >  nondefuenmtquieam  ampledarcnt  du>  / 
€ti  ea  ratione  >  quam  oradic  Spino  in  {pecula.tefti^ment.gloila 
33.num.i7.referens  fundamentum>in  quo  nitebantur  aileren- 
tes  ,pro  c€HiAi|ii^»pupilium  pofie  condiciouem  Iliam  mc^Uor 
rem  facere,  ex  1.  contra  iuristf.  de  pa(:*Tdfert  Conar.ih  c.cum  jp. 
efTes  num-9.de  tcftamcn.non  aducrtendo  i-ationcm  ,  cjuan  Jo  ' 
mchorcm  conditioncmpupilhisliiam  laccrcpotcf},t-}uam  tra-  •  • 
dunt  Ial^&:  Dcci. in  I.non  omnis,  ^.fipupillus  ft.li  ccrcunipcta- 
tur,qua:iicintcJIigi  dcbct:  vtco  calii  mcliorcm  conditioncm  ' 
pupillusfacerepollit>quonon  remaneatobligatus  crcditori- 
bus  lijcxeditariis,  &eaattenta>nonpotcritadirehercdiratcm, 
fine  tatorum  authoritate,quamuis  lucrofam,  prdpter  intrinfe- 
cumpericulum.  tenet  Riminal.inLbononim  C.qui  admitti 
col.3.  excuius  rauoniscontextura  dicebant,  ideo  edam  fie- 
jri  non  poilc  liereditatem  inuito  domino  fenio  rcfticui,  l.fcruo 
inuito       if.  adTrcbcl.  quiain in/Vitutionc  hereditatis,  non 
minus  vcriatur  obligario  ad  oiicrii  hcrcditaria  ibJucnda  cju.im 
in  aditionc  iprius,&:  fucceirionc  obJigatio  vcr/atur  I.non  cnini 
38.lf.dc  Trcbcl.qucm Tcxt.^idi  §.mclius  intcllcxit  Pichardo, 
princi.tit.infl:it.de  autho.tuib.nu.^.  dicens:idco  pupillum  fine 
tutorisauthoricacc  Ik  rcdifaccm  adire  non  poIFe,  quia  ad  il-  ^  . 
km  adeundam>neceiliarium  eftr^yc  quifque  caufam  hx  adicio- 
lusimeUigacyidclket  aniic  ,  aut  necefla- 

nus:anexteftameacoyidab^ilic£$fl^  U  15.  iJs  ad 

quem  22.hheres32.Lpater93.ff.deadqui(Iicrcd.vnde  cum  pu- 
pillus  eo  fit animi  iucficio  dcftitutus ,  quo  fcirc ,  vcl  dilccrnc rc 
caulamliix  athrionis  dcbet,l  pupillus  ^.ffde  adquir.hcrcd.nil 
mirum  li  can-  iinc  turorc  adirc  non  po/iir,  atquc  ira  nulla  cric  - 
aditto.cocalu«quominor  iuiecuCQXisauthonute.adieriC,  ie-  ' 
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cuudum  Pucci  dccilioncm  404.11^111.5. 

Pocell  cciam,  5c  alia  ratio  adignari ,  quirc  iuflas  patcrnus 
prxccdcrc  dehcit,vt  ca  fic.quod  adicio  nudam  voluncatem rc^ 
quirit,§.tiii.Infi:ic.de  Kcrcd.quali.&:  diicrcn.  glofia  verbof/*/- 
/4/itfinl.i.tf.dcadqui.rcr.domi.cuin  igitur  licdeiurcciuili ,  6c 
fiitus  deiureciuilinon  habeacvolutiuteiii,  $.i.iaftit.depatd. 
poteft.  menta  requiticur,  vt  mSwt  pMoe^ktt^^^  nuUa 
cenfebititr  aditio  »  iuxta  quam  iiiterprct''^  ""^"^  ^-^^wl 
quod  cam  bonorum  poflTemo  Pr^^torisfit^ 
lum  arquitatcmnatiiralcmcoiifidcpabat,  §.eiiiiiftei(Mlt^ft.<lft. 
hercd.qu.ili.iSi:  dirFcrcn.valebitbonorumpofrcflio,  abfque  co 
quod ,  lulfus  pacrispra;cedac,  quia  dc  lure  Pr«torio,^_  a^qui:^ 
tatc  filius  voluiicarcm  habcreprxfumirur. 
Pracdidam  vcro  Vlpiani  rationcm ,  vt  ilipra  cxplicatam  di- 
H  cebaht  quamplurcs ,  non  circ  iuiiicientem^>  eum  praefiippona- 
tur  in  pr^dis  iuiibus ,  aditionem  fi^i|yii||jife  refyc6ta  filij, 
vei&miy^tatio  'qaama(7ignat  Vl^Mfiije&i^  ,pa- 
tfcm,ycijeminimt^ 
tktneitp^iH^i^fiiina^ 

pcrTona  fiKif^mifia#mcbattitf^  ,<;<imls»rttd««^radhi, 

tanquam  patcrfamilias  obligctur,  hfiliusfamilias  59.fF.de  obli-» 
gat.actio.l.tanrcxcoMcraifbibus  57.tF.dc  iudi.l.  fiquiscum  fJJio. 
44.  fF.dcpccu.l.3.§./cdvcrum,  fP.de  mino.hxcaatcmobliga- 
tio,  concra  iihum  fuum  habct  cfficaru^^cxcqui  potcric  do- 
cetIoan.Guticr.dciuraincn.cdrificp3^^^  nu.6.&:  hanc  o- 
piniohcmampicclitur  Antho.Gom'C2.1ib.  i.varia.ca.i^.dcler-. 
Uita^Himuii.  vbi  tii^^^<^^  ^o^^s  po^sit  ficri  hoc  cafu e- 
'^cutio  iL  ■UiffilMft^'^^'^'^^^  quod  di6l:um  fccundttp»  Gtt« 
tierretuUid^^^^^^^^^'^"  niinoreviginctquiiiquc  an- 

(inqui^^^^Wiidid):.  quia  pupillus  httUdmodof^olEcft  ci^ 
uiliccrfalt^i^>%^n,  ncc  adultusfinetiltorisaittiioritace,# 
'iutcfhc^fi^^^^'^"*^'^  habcar ,  poceric  obhgari ,  rcuocabilitcr 
.      CJiift^  pcr  rcfticucioncin in  integrum  fi  liedatur.  vcdocecBc- 
.    <^edic.  in  c.Rauiucius  vcrbo  mortm  iuqne  teflitorc  Io.T-nu.;;4. ; 
lcctinriM  quadricnnium  ,  debita  licrcdicaria  ranquam  hcres 
jxcgiiicc  a  dcbitoribus  haercditariis.  cx  1.5.§.fciojtdcmino.fc- . 
cunduaxi^i^«i^|UQaa^^  in  U 
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damni  $.Sabini  fF.de  dam.infcdo. 

Bar.autem,in  di6taLquiin  alicna.  de  adqui.hcrcdi.vtlurif- 
confiilti  rationem  defcndcretait ,  aditionem  cfTe  nullam  ,  c- 
dam  rcfpedu  filij.ncc  obftarc  quod  illc  folcat  obligari  (inc  co- 
ibnfu  patris,  quoniam  id  proccdcre  ait ,  in  conrradlibus ,  qui  ;i 
duorumaut  plurium  voluntatc  pcndcnt  ;  Cartcrumhoc  non 
habcrc  locum  in  aditionc  hcrcditatis,  quq  pcndct  a  fola  volun* 
tateadeuntis,vt  in  1-  cum  proponas  C-dc  hcrc.infl:.  &:  in  §.vlt. 
inft.dehcredumquali.&idiifer.  quiahoc  cafudicunt,  fiUum- 
familiasnon  obligari,  quiaco  cafu  quolcx  rclifl:itcontra(5tui,  3^ 
vcl  obJigationi,  impedit  oriri  nonfblum  obligationcm  ciui- 
Icm,  fcd  8c  naturalcm ,  vt  dcclarat  &:  notat  Bartolus  in  I.cum 
lex  if.dc  fidciunb.Spinoinfpecu.tcftamcn.glofl'i5  .princ.dc  fi- 
liis  Icgitimis  num.50.  Plot.intrada.de  in  litcm  iuran.^.^.num..' 
47. &:  4b\Couar.inc.quamuis  padum,  z.p.§.4.nu.<j.de  pac.in 
fcxta  iuxta  Tcx.in  l.z.§.voto.fF.dc  pollicita.  iccundum  Barto- 
li  interpretationcm,vndc  diccbat  Accur.  inl.^.f.fcd  vtrum  fF. 
dc  mino.  minorcm  non  rcftitui  aduerfus  votum ,  quia  cx  voto 
non  obli^atur. 

Scd  harc  Bartoliinterpretatioadmitti  non  potcfl: ,  cx  co  39 
quod  communitcr  a  Dodoribus  improbatur,  vt  attcfl:atur  Ri- 
minal.in  I.  i.numcr.io.  C.qui  admitti.contra  qu.im cfl:  clegans 
fundamentalis  ratio ,  quiafiliusfamibas  obligatur  rationcdc- 
lidti,  vtindidal.tam  ex  contradibus  57.fF.dc  iudiciis ,  Sc  ta- 
mcn  indclidis  fblum  confideratur  Sc  actcnditur  voluntas 
pfius  dclinqucntis. 

Poteft:  ctiam,  Sc  contra  Bartolum  retorqueri  ratio ,  quam  i- 
pfc  de  votoin  iiii  confirmationcm  adduccbat,  cum  contra- 
rium  fit  vcriflimum,ncmpe  filiumfamilias  ex  voto,cxquo  non 
refultat pra:iudicium  rci  familiaris  patris,  obIigatur,vt  dccidi- 
tur  a  luftinian.in  LDco  nobis  vcrfi.  hoc  etiam  vbi  notat  glofl'. 
verbo  ^//^«/7/;/^r<r///w.infinc  C.deepi/copis,  &cleri.  &:gcncra- 
liter  cft  rcccptum,vt  in  omni  voto  quod  finc  patris  damno  po- 
tcftimpleri  filiusilludadimplcat.  vtattcftatur  Diuus  Thom, 
z.2.qua'ft.88,art.8.Soto.Iibro  jAc  iuftit.  &:iurc q.i.art.i.Na- 
uar.in  Manuali  cap.iz.num-^i. 

Vtautcm  pcrfcdcfupradida  pcrcipiannir,animaducrtcn-  4' 
dum  cft,  votaolim  apudantiquos,  duplicitcr  ficn  fi^Icrc,  vcl 

Cc 


Digitized  by  Google 


101  Ad  L.  Q,vintam  D.  de  Co  nditionib. 
publice  pro  Principis  raliice  ,  qua:  triduo  poil  Kalcndas  lanua- 
rias  ficbant,l.ri  calumnictur  i^y.verfi.  foftKakncUs  lanuArias.^. 
de  vcrb.fignif.  aliquando  vcro  ficbant  vota  apriuatis,  quaec- 
rogationcm  aliquam  proprij  patrimonij  continebant,  vtinl. 
vnic-C.dc  obla.  voto.  Iib.12.  vndccum  filiusfamilias  nil  ha- 
beret»  cx  quo  perlblucrc  vota  pofTct,  voto  non  obligaba- 
tur. 

Obftare  tamcn  &:  huic  dodrinxvidctur ,  quodfi  quis  di- 
xcrithacratione  ,  filiumFamiHas  neque  ex  contradibus  obli- 
gari  poHc ,  cum  contra6tus  fcre  fcmpcr  alicuius  rci  dationein 
contincanr.Huic  rationi  faciliseritrefponfio,fi  aduertamus,in 
contradibusprohibitum  non  cfic,vt  quis  fupra  fuas  facuJtatcs 
obIigetur,argumcnto  hcontinuus  i^y.l.iljud  if.dc  vcrb.oblig. 
in  voto  vcroillud  fpccialc  efl,vtis  qui  bona  non  habet,ex  qui- 
bus  illudpcrlblucre  non  poflit,nonobligctur. 

Ali)  autem  ad  fupradicla  facilius  percipicnda  dicebant, 
quod  filiusfamilias  milcs  liabcrc  potcrat  bbna  caftrcnfia,  qua: 
non  adquirebantur  patri,&: fic  de  illis  potcrat  tcftari  &  difpo- 
ncrc,  l.i.§.ncquc  callrcnfc  ff.de  colat.bonor.l  cum  oportetiu 
fincprinc  ibi  exccptts  cnftrenftbtis  feciili^s  ^  quorum  nec  'vfutnfru- 
cium  patrern ,  i'el auunh  i'el proaunm ,  hibcre  vctercs  leges  concedunt 
C.dc  bonis  qiia:  Iibc. 

Licctautcmharcinfcvcra  fint  ,  non  ramcn  aliquidcontra 
prxdicla  concludunr.  quinimoTcxc  in  diao  C^.voto,ncccfia- 
rioinrclligcnduseft  in  filio,quinuIlahabcns  bona,votum  fc- 
ccrat  dc prxHanda  alitiua  rcqua:  valorcni  in lc  contincret ,  &: 
quod  ncccilario  didusTcxt.fit  intclligcndus  dc  tah  filio ,  ap- 
parct  maximecx  co,quod  hircconfukusindidfo  §.voto.gcnc- 
rnlircr  dcfiniiiitobligationcm  voti  ,  dc  qua  ibi ,  ad  hcrcdcm 
tn^.nfin^  quod^quidcm  non  conciiidcrct ,  fi  votum  non  conti- 
ncrcr  pr^-fiationcm  alicuiu.s  rci,  in  lc  valorcm  contincntis,  fcd 
iblum  conrincrctfachim  alivjuod  pcrfbnaJc,  argumcnto  hv- 
nica:,^'"<-^'''^'^^'^^^  Cdc  cadu.collcn.quod  agnouit  Accurf  ind. 
J  i.Yeibo^'i^//i7;/;.,Mj!r}crcniiam  conlHtucndo  .  intcrpcribna- 
Jc  vocum,  cv  rcalc ,  vi  hocad  hcrcdcm  tranicat ,  quoad  imple- 
jncntii^ii oiicris:  tV  rranlmittatunpcrlbnalc  vcropcrlbnam  vo- 
iicncis  non  cgrcdiatur. 

^i,uiircrJij  adpra;diclam  diliicultatcm  componcndam  di- 
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xerunt,  Vlpianum  ind.I.qui  inalicna,  iolum  aircucraire,  iJ 
quod  atteftatus  fuit,quantum  ad  patris  obligarionem  ,cx  filij 
aditione.  vndc  attcftatus  fuit ,  illa  vcrba  nc  dri  dicnopaierohli' 
^^/«r,  cxprimcrccaufamvoluntatispatcrna:  prarccdcntis  ,  an 
autcmaditio  valcrct.vcl  non,dccidiircIurccon(iiltum,nec  ra- 
tioncm  affignauitVlpia.  licct  ex  aliis  contraclibus  obligctur, 
nondcfunt  tamcn  plurcs  rationcs ,  qucK  cx  diucrlis  inlerpre- 
tibusconiici  polluntjmaxime  ex  Balognc.in  I.i.num  iy.C.qui 
admitti.  Riminal.  ibidem  numcro  iio.Alciat.lib.^.paradoxo. 
cap.2. 

Reicdis  autcm  quamplurimis  interpretationibus,  amplc-  ^ 
^tcndam  cxiftinio  rationc,quam  Paulus  Caflrcn-tradit-  ncm- 
pcquod  cum rcipcdu  patri^  potcftatis,  &:  readqui(itionis»pc- 
nes  filium  hercditas  exifterc  non  poflit ,  fcd  in  codcm  inftanti 
patri  adquiratur,  vtind.l.placct,  &:ex  aliis  fundamcntis con- 
^cftisper  Pichardoin§.igiturlibcri,num.i.inft.  pcrquas  pcr- 
fon.nobis  adquir.  (\  filius  cx  aditionc  fada,abfque  iullu  patcr- 
noobligarctur ,  commoda,&damna,  oneraque  patri qua:re- 
rentur,ab(que  cius  confcnfu,&:  voluntatcvt  attcftatur  Moli- 
jia  TheoIog.de iufti.&:  iu-trada.i.difputa.r^i.quod  naturali 
quitati  dircdo  contrariatur,dc  quainl.fecundura  naturam  ff. 
dc  reg.iuris,&:  in  1. vni.  §.pro  (ecundo  vcrfi.  ncc  cnim  fcrcndus 
C.decadu.tollen.  * 

Ncc  mcquidquamin  contrarium  mouct  ratio,  quam  ali-  ^ 
quipondcrabant  diccntcs,quod  qucm.ldmodum in  contr.Kfti- 
bus patri  commoJum  quxritur,  vtin  I.r-  ff.fi  quis a  parcn.  fuc- 
rit  manum.ibi  qnippcJiJilitisfAmilias  ejjeiyqnodcuyjqne Jibi  adqutre^ 
ret  eitis  cynQlumerJtnm patri  adqiiirerct-,  &:  tamcn  ipfc  non  obligc- 
tur,  niliquatcniiscft  inpcculio-  fiiiusautcm  famifias in foli- 
dum,  vt in l.fi  quis  cum  nfio  44.ff.dc  pcculio.  prxtcrquam  fi 
iuflupatris  contraxcrit  fihus,  vclinpatriscommodumverfum  ^ 
fucrit,quibuscafibus,patcrrcmanet  obligatus  inaditionc  he- 
reditatis.  hoc  cflct  fimilitcrdiccndum  vt  patri  commodum 
adquirerctur,pcraditioncm  afilio  facbam,abfquc  eo  quod  pa- 
cerrcmancrcr  obligatus :  cxquo  ficri  dicebant ,  quodctfimi- 
nor  rcftitucndus  fit ,  ctiam.fi  iit  fui  iuris ,  quando  hereditatem 
damnofamadiuit,I.ait  Pr^tor  y.g.non  folumvcrfi.fcd  ctfi  hc- 
reditatemff.de  mino.§. cxtraneisinft.de  hercd.quali-  &:diliC- 
•    '  r  Cc  ij 
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renc.  tamcn  iifiliiisfamilias  minor  hcreditatem  damho(ama-« 
llierit,iuilupatriS|reflituendas  nonerit,nequeipfc  ncquceius 
patcr*  tum  quiaipfcnonmanctobligatus  cx  glofninl.quiin 
5'  aliena fF*  de  adquir.hered.  quia  fic  nonintcreft  fua^  fcd  potius 
ipfuis  patris.quod  proccdcrc  cxiftimo  vfucntcpatre,  fiqindcm 
co  momu)  rcllituerctur.  quia  ii  minor  ctiamli  cum  authonta- 
tc  ahcuius  htigcc,  ii  Ixdaturjrcflituitur.vtrclbluit  Canccr.lib. 
2.varia.c-i.a  num-iij.  conrtrmansid,cx  l.etiam  C.(i  tutor,  vel 
curator  intcrucncrit,l.pcnult.&:  vlt-  C.iiaducrfus  rcmiudica. 
quod  incelligcndum  venit>quando  la:iio  in  ipfbcontradu  ixh- 
ccrucnic  >  vcnotatGucicr.  dccutc«^curis2*p.cap.ii.iiiune- 
roi8.  ••  _ 

.  ^     Scd  pracdidamracioncm  nilprobatc  in  contraj^ni^  «diiH- 
mo,  cum  diucr&racio  militec  in  i»io  cafii ,  atquc  in  a(lo»  nanv 
hcreditas  vniucrfiim  ius  defiindi  continet,nempe  commoda, 
&:oncra,qux  mtra  hcreditatem  reperiuntur  l.i.  &  ^.tf.dc  bon. 
pofTcnio- qucmadmodum  & bonorum  appcJIatione,  veniunt 
iura  omnia ,  &c  adlioncs ,  vt  quamplurimis  iuribus  comprobat. 
Don  Ludouia  Peguera  infuis  deciiioni.c.i.n,  iS.vol-i.hxc  au'- 
53  tem  infeparabili^k^j^>adeo  q^     hercdicasfinc  oneribusad- 
quirinoftpoffic«'^^^^<^  C^^tfii^  lib.i.  fuorum  confiliorum> 
con.io.num.^i'.  icebajUicreditadsaditiohcm ,  confbfloncm 
operari,  qi^kxxa&ndunturadiones,  coramircentur&  iura, 
vrdeM^^i^Eiili^f^         ^^^^^^  Ancho.  Oliba  dc  adio. 
^MMl$^^^0'^^'  Surdns  dcci.aa^.  numer.7.&  144. 
3i5.n.z-  cxtcolWnSliiscofltraaibus »  re^  qaacadquiritut,ffe- 
parariporcfiabobhgadoneadqiiircntis,  ex  quorede  quacri 
if  pGirdit,vni,&:  alius  ex concradu  obhgari ,  vt  apparet in fihofa- 
i  miliascx  contradu  adquircnte :  cuius  fidem  fequitur  is ,  qui 
^  cum  cocontraxit ,  &:  fibiimputari  dcbet,  cum  fciar ,  vcl  fcire 
>;1debcac  ,  pacrcm  inuitum  pro£iiononobligad  l.:.C.ne£lius 
propatrc. 

54  £x  quibus- colitgcbant  fcdbenccs j  quod  ciim  nouo  idrc  6- 
liusadicnshcrcditatcmrcccifantc  patre  obligctur  xri  alieno: 
l.£na.in  princ-vcrfLfiue  c  contrano  Cde  bonis  qux  liber»noa 
efle  ncccfTc,ad  adeundamhereditatcm  luflum  patiis  cxpcifU- 
rc  quam  /cnrcndam  fecucus  tiiit  Accurf  in  didal.  qui  in  alic- 
na,vcrbi  imuum  mfinc  fF.de  adqui.hcrcd  &:apcrtc  cxpref^ 
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Ct  in  dida  I.fina.  verbo.  recujknte  in  princ.diccns,  in  hoc  corri- 
gi  iiis  vetus,  quia  olim  non  antea  potcrat  hercditas  qu  ari ,  nifi 
iLilfu  pra;cedentepaterno,Bcncdic.in  c.Rainuciusvcrbo  mor* 
tno  itcique  tefiatore  lo-i.num.;;^!.  gloir  fina.  in  I.i.  C.qui  admit- 
ti,  quatenus  pcrmittit filio  adire  hercdiratcm  rccufantc  patrc, 
l.fina.^.fm  autcm  vcvh./hi  ante/n  rtcuf.hj/epatre  C-dc  bonis  qux 
hbcr-  Bcnedic.  did:o  c.Rainucius  vcibi)  wortuo itaque teflatore» 
lo.i.nu.35i.verfi  imo  dicens  quod  Imc  pacrcpotcft  adirctalcm 
aduentitiamiquia  a  iure  cft  capax  bonorum  aducntitiorum,ex 
l.cum oportct  C  Jc  bonis  qua-  Ubcr.indc  diccntcs ,  quod  mul- 
tomagisidpotcratfacerecoinconfulto  ,  &:  ignoranre ,  argu- 
mcnrohqui  potcftinuitis  z.6.fF.dc  rcgul.iur.l.4  §•  illud  vidca- 
muSjff.dc  fidcicommif.libcrta.l.i.C.de  donatio.Bcncdic  di-  ^ 
6toc.Rainucius,vcrbo;;7i7r///<?^/f<7//f /^/f/i?r^lo-i.num-33i.circa  ^ 
principium. 

Tum  &  aha  rationc  pra:di(fVam  corum  fentcntiam  confir- 
mabant,quia  cum  hcreditas  in  quohbct  euentu  futura  fit  filij, 
fiue  patcr  confentiat,fiuc  non,fru(lra  chcitur  cxpe6landum 
fc  eius  iuiTum^argumcntoI.fiquisita  ^^.fl-de  hcrcdi.  inflit.ma- 
xime  cumius,  &  hcredisnomcn  pcncsfihum  fcmper  cxiflar,  57 
exdida  I.fina.§.  vbiautem  C.dc  bonisqua:  hbc.  vbi  adioncs 
nomine  filij  intcntat.  antiquitustamcn  cum  patcrex  pcifbna 
filij  hcres cxiftimaretur,  vtin  I.quihominem  5^.§.  quidamfi- 
hum  fF.de  folutionJ.cum  filio  ii-fF  dc  lcgat.i.  maximc  ho- 
die ,  cum  nil  interfit  patris  fcirc  vcl  ignorarc  aditioncm  fi- 
lij  ,  vt  in  didta  lcgc  finali.  iuffus  patris  confcquentcr  non  c- 
rit  neccfrarius.  argumcnto  l.nam  ita  Diuus  59.  ff.  deado- 
ptio. 

Nitebantur&vltcriuseofundamento,  quodin  rcflitutio- 
nehercditatis,  qux ex  Scnatufconfulto  Trebclhanoficbat  fi- 
liofamihas  ,non  requiriturPatrisiuilhs,  l.fcruoinuito^^.ff.ad 
Trebcllian.ca  rationcjquia  in  fideicommiflarium  folum  tranf- 
cunt  iura  vtiha>non  dircdla.  cx  quibus  motus  Acofla  diccbat 
xnc.fipatcr,i.p.verboTrcbclIianicaEnum.3.  quodcumillc  cui  ^8 
pars  hcrcditatis  rcflituirur ,  non  tencaturfuflincrc  oncra  ah- 
quahcrcditaria ,  neque  ad  xs  ahcnum  fit  obhgatus,  argumen- 
to  1.  fi  quisfcruum,  fina.fF.  dclcgaLi.I-  bonorum  fF.dc  vcrb. 
fignifi.§,fcdquiahcrcdcs  inflic.  de  fideicommifThcrcdit.  non 
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^9  dicecarverushcresjncqucincumiuspatronatuscranribit,  fcd 
incci^rum  apuJ  hcredcmrcriptum  mancbit',  quamfcntentiam 
actcllatui-  Cofta  d.loco  nu.^.Tcquutum  Riiirc  Couardib.i.va- 
riar.c.iS.nu  S.Bcncdic.  dido  c  Rainutius  vcrbo J/  abjtjue Uberis 
lo.i.dcrubft:i.compcn-n.24-cumigiturpatri  fccundumiusno- 

6i  uum  ,  in  hxrcditate  aduentitia  fblum  qua^ratur  vfusfructus, 
quod  cftmulto  dcbiliusius ,  quamilkid  quod  transfcrturin  fi- 
dcicommiflTarium,  idcm  in  co  diccndum  (it,  quod  iulllis  patris 
non  requiratur. 

Concrariam  camcn  fcnccnciam  fciliccc ,  quod  ctiam  cx  dif- 
poficionenouiorisiuris  rcquiraturpatris  iuflus,  autlaltim  con- 
lcnfus,nd  adcundam  licrcdicatcm,tencnt  Angc.  &:  ahj  in  d.I.i. 
C.qi!iadmicci,idqucfundabant  cxco,  quod  luftinianusind.U 
fina.C-dc  bonisquxhbc  ibkimcoiTigitius  antiquum,  quando 
iiliv.sadibac  hcrcditaccm  pacre^ecufancc,vcapcrcc  cxprimicur 
in  §.  fin  auccm  ciufdem  Icgis ,  vnde  dicebanc  non  clfe  idcm  di- 

^3  ccndum  in  ca("u  ignorancix,  quia  hunc  eafum  dicunt  omiflum: 
&:  lic  icmanere  in  difpoficione  iuris  communis  antiqui  iuxta^ 
difpoficioncm  iioftrx'  lcgis,  &:  iuxta  difpoficionc  lcgis  commo- 
diiiimcf^.dc  hbc.&:  pofth.I.li  cum  dotc  iz-  ff.fol.matrim.quia 
cum  cxpreflc  non  fuerit  mucata  difpoficio  iuiis  anciqui.ci  flan- 
dum cft  cx  I.prxcipimus in  fi.ibi ^mdquidautcm hac lcge (pedaU- 
ter  non  vidctur  ex^rcffimh  idveierum  legum  conHitNtioniimcj^  omncs 
reUclumtntclUgaftt^C-dc^-^^^cWa. 

64  Ncquc  huic  rcfolutioni  ob/tarc  dicunt  difpofitioncm  ccx.in 
l.qui  pofl inuicis  if.dc  rcg.iur.  nam dicuc  d.  Icgc  proccdcrc  can- 
tum  vbi  crt:  cadc  rario,vtnot.{cribcntcs:  vbi  aucniilicac  diucr- 
fi  rario  diucrlii  ctia  iuris  dilpoficio  milicac,vc  a  prxdicta  regula 
cxcipianturccrci  cafus,vcinl.arbici  um  43.ff.fam.  hcrcifcl.duo 
cx cribus  39.  ^-dc  rc  iud. I.fi  in  cccs  20,  if.dc  rcccp.  arbirr.  in  adi- 
tionc  auccin  non  mihcac  prxdicla  racio,  quia  fcqucrccur ca  ad- 
milfi,q'-iod  paccr  ignorancc  hho,cui  dclara  cil:  hcredicaSjpoAct 
adirc  hcrcdicaccm.cfi  polfcccoinuicovcind.l.fi.quod  quidcm 
jCicgabanc, quia diccbant pacri  non adquiri licrcdicaccm  inlcio 
filio.qucnudmoduni  fcruo  hcrcdicas  dcIaca,non  adquircbacur 
dommoiniuco  feruo.  ex  1,3.  C.  dc  hcrcd.  inft-it.  docct  Molina.: 
.  "Thcolo.dc  iui]:i.&:  iurc  rratfl.z.difputa.i^o.circa  mcdium  vcr- 
•  fi .  -^jon  foiHin  hona  qu x  reUgioJUs» 
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Etad  did.iflindamcntafuprapropofita{ic  rcfpondcbiint:  &:  6^  ' 
ad  primumde  d.l.fin.quatcnuspcrmitrcbat  filio  recuisntcpa-  . 
tri  adirc  hcrcdicatc,non  conucnire patri  ignornnti.Qiiia  mcns 
&  finis  d.Icgis  fuit,dirimcrc  altcrcationcs  qu.Toricbantiir  intcr 
patre  6c  filium  occafionc  hcrcditatis  aducntitia::  quac  quidc  al- 
tcrcationcs  cciranc,in  parrc  ignoracc,&:  pcr  colcqucs,  calus  cx- 
prcllx  rcculiitionis  paccrnc,n6  dcbcc  cxtcdi  ad  casu  ignoratia:. 

Ad  lccundu  fundamcncri,ncmpc  quod  hcrcdicas  in  quocuqj  66 
caiu,fcu  inquocunq-,cucncu,(ilio  cracadquircda,  diccbar,non 
obftarc.na  hcccvcrumfic,cocafu,quo  filius  pcrlcucrarcc  adire 
nolcncc,vclconcradiccnccpacrc,Iocum  habcrcc,atcamcn  quia 
potcratpaccr.vcl  concradidionc,vclprccibus,  vcl  mctu,h'liimi 
induccrcadrcpudiandum,idquod  ciuscacicurnicas  nonpofict 
hoc  opcratur :  vt  ad  alium  inlhcutum  conlidcrauit  la/bn  in  1-ir 
in  trcsjff.dc  rcccp.arbi. 

Ncq; in  concrariu  prxdiif^a  dcfcndcntcs,moucbat  ratio,q«a  ^7  * 
diccbant,pacri  inrcrcirc,  an  fcircc  vcl  ignorarcr  filij  adicioncm, 
quia  dicunc  nilobflarc  ,  an  fcircc  vcl  ignorarcc  filij  adirioncm, 
faccnim  cd.quod  filij  inccrfic,cxpIorarc  volutatcni  pacris,  licct  . 
cancglccla  polfit  adirc,vtaliasdiciturdcco,qui.Utcriusconfi- 
lium  rcquircrc  tcnctur  .  liccc  illud  fcqui  non  ccncatur ,  vc  lare 
Acoflain  l.cum  talc,§.liarbirracu.ft.  hoc  tic  Bar.in  l-i.  §.fi  plu- 
rcsanu.i.  li^.dccxcrci.acl-.  6c  nosinfra  diccmusin  LTitio  ccn- 
tum,§.Titio  ccncum  lo  i, 

Ncq;  obffarc  dicunt dccifionc  l-fcruo  inuiro,  ff.ad  Trcb.nc- 
pcquod  in  rcfiiturione  hcrcditatisnon  rcqiiirarur iuffuspntris, 
quia  etfi  fimiliscflcccaufa  rcftirutionis  hcrcdicatis,adicioni  fa-  • 
cbv  pcr  filiumfam.cx  hoc  Iblum  cllccdiccndumjunum  noii  dc- 
bcrc  ncccfiario  pxccdcrccft  ramcn  ncccfiaria  volutaspacris 
vcl  doiviinijiccccx  ^^olffadofiiiiiccrc  atrcilcntur. 

Obircr  tamcn  aducrccndu  hic  cric,di.fcrrc  fiquidc  iuilum  a  •  6^ 
madato,quia  qui  cotrahit  cx madato,  taqua  rrocuracor  6c  cx- 
trancuscotrahir,quiainmadaro  rcquiiirurlibcra  concrahcndi 
voluncas  novcrol"cruiIisncccfiiras.l.acquinatura§,i.lf.dcncg, 
gcfi.vndc  mandatarius  non  obligatur,/cdtantum  mnndnntcm 
obligac,qni  autcm  iuffu  contrahic,  &  ic  &:  iubcntcmoblitrar. 
hic  autcm  ficcontrahcns,pcr/bnam  /cruilcm  habct.qu.r  dnfc- 
rctiaprobatur  cxI.i.§.fcdcgo,lf  quodiullu.&:p6dcratibi  Acc-.  - 
vcrbo  qu€mad?^jod:irNyi\un\  dwiz,  dili^^crcntrim  cfic  inrcriuiluru 
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&:  mandatum,  cum  libi  ad  inuiccm  afllmilcntur,  quod  non  cf- 
{ctjfi  elTcntidem:  cumnullum  fmiilc  fit  idcm,LquodNerua  fF. 
dcpoiit.  Sc  idcm  ait  confirmari ,  ex  1.  etiam  &:  ex  lCi  mandator 
C-quodcumco. 

Ha;c  autcm  pra:dida,(aIuo  mcliori  iudicio,  (cui  in  omnibus 
mciubicribo)  mpunclo  mris,  tanquam  vcradetendipoircexi- 
flimo.m  praxi  autcm,  priorcm  icntcntiam  fcquendam ,  maxi- 
mcautcminRcgiio  Caftcllre,  cx  difpofitioncl  ij.  tit.^.  part-^. 
qu^quidcm  di/ponit,  quod  liliusfamilias  co  cafu  quohcredi- 
tatcm  adicnt,&:  patri  cam  adquirerc  dcbcat ,  tuncpatris  con- 
fcnfus  rcquintur,vtibi  apparct.  E  cjfo mifmo deT^mos  delhijoque 
cflk  en podcr  dc fu padre-  ca  Jtaqttel que  lo  eftahlecio  for  fu  heredero ,  1$ 
ftzecorj  tntencton ,  queganela  hcredadpxra  fu  fadre,  efloncenopuede 
clhijo^ganar  la  hercdadfara fh  nias  fara  fu padrey  con  fu  otorgamien^ 
to,  Quod  fi  filiusfimiliaseo  cafu  quo  adcat  hcreditatem,  non 
patri>  lcd  iibi  adquirat ,  tunc  non  dcbct  prarcedcre  con/cnfus 
patcrnus,  maximc  fihcrcditas  pcr  teftatorem  ei  itaflierit  re- 
lida.vtfilio  &:  non  patri  adquircrctur.  Quia  co  cafu  pra:cipuc 
potcfl:  hcrcditate  adiFC,abfquc  iuflfu  paterno,vt  ibi.P^r^» fitalfya 
como  cHefobrc  dicho  tubtene  herencia  ,  dcpartc  dc  fu  madre ,  o  deotro 
algunotfjuc  loeflableciefje por  fn  heredcro.con  intencion  que  el fijo  hayx 
U  hercdadiC  non  el padre^eflonce  bien  puede  el  fijo  gxnar  Uheredadyfin 
otorgamiento  delfadre.  Apparct igitur  iuilum  patris  ncceflario 
non  rcquiri,  nifi  co  cafu  quo  patri  adquircnda  iit ,  ex  principio 
d.l.i3.tir.(>.part.<^.  quod  quidem  didum,  ncmpc  iuflum  patcr- 
numnonrcquiriinaditionc  hcreditatis  matcrna:,  non  fblum 
cflintclliircndum  in  marcrna  hercditatc,  fcd    in  quacunquc, 
quxpcr  Imcam  maternam  rilio  aduenit  ,vt  notat  Grcgor.  Lo- 
pcz  in  d-Icgc  vcrbo  de fu madre,diccns ,  idem  cflc,  fl  ab  auo,  vel 
auia,cxhnca  matcrna  feuproauo,vcI  proauia,!.i.&:  i.C.de  bo- 
nis  mater.I.r-C.dc  bonis  qux  liber.  &:  idcmfl  abauuncuIo,vcl 
alio  cognato  cx parcc  mncris ,  I.(cd  crfi  plures,  §.in  arrogato,  &c 
ibi  Bar.6c  Doclorcs  HF,  dc  vuJg->.  &c  fimilitcr  in  quacunquc  hc-^ 
reditatc  filio  dcIata,ciuscontcmplatione  ,vtpondcrat  Grego- 
Lopcz  in  d  lcge,vcrbo  fucde  elfijo  aflcrcns ,  huiufce  Icgis  parti- 
txdecifioncmconfirmari ,  &confonamefl'c  I.fin.  C-  de  bonis 
qux  liber-vndc  diccbat,corrcd:am  cflc  didam  lcgcm,qui  in  a- 
liena  fl^.Jc  adqui.hercd.  QjJpmodo  autemcognofcaturherc* 
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ditatcm  fuifTc  filio  rcli(3:ain,vt  fibi  Sc  non  patri  quaTatiir ,  vel  e 
contra,qiiandorelicla,vtpatri  &nonfilio,docctGrcgo.Lopez 
ad d.l.i^.tit.^.parr.^T,  vcrbo conintencmi  glofl.^.rcfcrcnsfc  ad  1. 
£liofamilias,4i.ff.hoctic-vbilegato  filioTamiliaSjfiinpotcIlatc 
patris  man<iilec,magis  rcfpedu  patris,  quam  filij,  lcgatum  rcli- 
d:um  cenrctur.qucmadmodum  c  contrario,li  quis  filiofamilias 
iilrcrius  aliquid  lcgct,&:  poftca  rcm  lcgatam  ci  tradat,  vcl  prac- 
ftari  mandct;tunc  non  contcmpLuionc  patris,{cd  hlij,lcgatum  ji 
rclidiijn  ccnfcbitur.I.fi  vrusfrudus,§.fi  quisita,  tf.quando  dics 
Icga.cedat.qucmadmodum,&:  lcgato  patri  fado,  coquc  roga- 
to.de reftitucndo  ipfi  filio ,  magis  refpedu  filij  relidum  ccnlc  -  75 
bitur,qua  refpedu  patris,docct  Alua.de  coniet^u.mcn.teflan. 
Jib.4.c-3.a[n.d.Bocr.dccifr39.co  quiaqui  magishonoratur,ma- 
gis  dilcdus  ccnlctur.notat  Albcr.cx  tcx-  in  auth.  hocamplius, 
C-de  fidcic.qucmadmod.fi  vni  ex  filiislcgatii  dedcrit.vcl  quid 
aliud  fcccrit,magis  vidctur  honoratus,ficuti  magis  diledus ,  I. 
cumoportct§. cumautcmjC.de  bonis  quarhbcr-  maximeau- 
tem  adprsedittafaccre  cxiftimo  conicd:uram,exaffcci:ionc  in-  74 
tcrperfbnasteftatoris&legatarij  ,vcl  altcrius,cuius  conccpla- 
tionclegatu  fieri  p6t:vtdicebat  Aluar.dccoied.  mcnte  tcflan. 
li.3.c.i.n.Z5.&:fcq.dicens,quodlcgatu  fedtuab  extranco  alicui 
Pra:lato  alicuius  Ecclefia%  ipfius  tcftacoris  valde  amico ,  &  fa-    7 j 
mihari.iioncontcmplatione  Ecclcfia:,fed  ipfius  Prxlati,relidii 
cenfebitur.  quemadmodum  Icgatum  Canonicis,  Ecclcfia^ad- 
quiritur,nifi  Canonici  nominc  proprio  nominenrur.quia  tunc 
particulariccr  vnicuiqipro  rata  adquirimr.Cafian.con. 44.^.2. 
vol.  j.dc  lcgato'ciuibus,nifi  nominib.  propriis  nominatis,quod 
ciuitati  adquiratur ,  d.c.  nu.  19.  fic  intcr  coniundos  scqualitate 
gradus  cognationis  cx  maiori  dilcclione  &  amicitia  clecl:us,lc- 
gatariuscognatusccnfctur.quiapotiirunumdebetinfpici  atfc- 
d:io  difponcntis  crga  lcgatarium,rcfcrt  Cafla.d.hb.i.con.io.n. 
4i.quodinrcbusodiofisnon  habcre locum,refcrtidem  Calfa. 
lib.r.con  51.nu.51.  Hoccnim  cafu ,  non  valct  argumcntum  dc 
m.ngis  dilcdo,  ad miinis  dilcdos ,  fcd quia ha:c  matcna  cft  am- 
pla  rcfj^cdu  diucrfbrum  capitum,  videndus  cfl:  text.  in  d.  I  fi-  77 
liofjn-ili is  42.infra  hoc tir.&:  ibi  communitcr  fcribcntcs,Mc- 
no  dcprafum  lib.5.pra:fumpM<^.n.i8.  cumfequentibus,Ioan. 
Guticr.  praCtic.:.qua^ftion.  hb.i-  qu^rft.iz^.  nimiero     &:  4. 
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Scdnunc  vidcamus  quid  deiureCataloni^ficobferuandum, 
numfcGridumdilpofitioncm  conflitutionu  hiiius  Principatus, 
rcquiraturconfcnfus  patcrnus  praecedcnSjCum  excoftitutioni- 
Luis  prima  6c  lccunda  lUb  tit.de  mmorib.  i5.annis,prolubitum 
fir  minonbus,abfqjconfenfupatcrno  c6trahere,adeoquod  ta^ 
liscotraduSjCtiamii  fitiuramcnto  firmatus.nulliusfit  momcti: 
fufpcndcndo  authoritatcm  fcribis,  nc  limiUa  inftrumenta  au^ 
thorcnt  6c  rccipiant.  Hanc  quxftio-tradat  Canccr.hb.i^vana- 
c-i.a  n.y^.liib  tit-  dcminoribus  i^.annis.  prxfuppofito  princi- 
pio  illo,  dcl.conftiturionibus  ff.admunicipal.  I.3.  §-hxcverba 
tf.de  ncg.  gcft.  cum  hmihbus.  quodvcrba  ftatuti municipaJis, 
dcbcnt  iiitclligi  in  propria  lignificationcpotcrir  fihus  nonob- 
flantibus  prxdidisconftitutionibus,  abfquc  patris  confcnfu  a- 
dirc  ,  quia  cum  in  diclis  conftitutionibus ,  folum  prohibcatur 
contradus  cclcbrarc,  non  ccnfcbitur  prardida  aditio  hcredita- 
tis,quia  pcr  aditionem  hcrcditatis  non  dicitur  quis  contraherc, 
fcdquali  contrahcre.  qua  rationc  diccbatBar.  inl.  apud  luha- 
Bum,§.i.n.5.ff.quibus  cx  caufisin  pofTeff.catur.quod  fi  munici- 
pah  ftatuto  proliibcatur,muhercmcontrahere,abfque  propin- 
quorum  hcentia,quod  potcrit  non  obftantc  tah  ftatuto ,  hcre- 
ditatem  adircvt  attcftatur  Tiraq.pofl:  lcgcs  connubiaJcs,glo.8. 
n./S.cxAng.conjiy.&inl-nuitum,  ff.dcadqu.hcrcd.Cuma. 
inl.morc  tf.  co.  proptcr  pra-didam rationcm ,  quia  inadirionc 
hcrcditatis  non  diciturc6trahi,fcd  quaficotrahi.  Ex  quoquafi 
contraau,dicitur  in  iurc  totuncgotium  gcri,i;ncr  dcfundhim 
&:  hcrcdcm,cui  dcfcrtur  hcrcditas,  aigum.  §.  icd  ncquehercs. 
Inftir.dc  tcllam.dcbct  autcm  hcrcdiras  cum  clfcctu  adiri,quia 
antcquam  rcahtcr  adcatur,  nulhim  ncgorium  diciturgcftum. 
vnde  diccbat  IC-in  I.prccia rcrum,ft'ad  I.Falc.hcrcdenon  cflc 
locuplctiorcm,antcquaadcat,ncc  ivugcrcpatrimonium ,  quod 
diccrcnon  potuiflct,  fi  aclio  ahqua,  vcl  ius,  ci  ante  aditionem 
fuilfct  qua  (itum.quia  iura    ad:ioncs  patrimonium  augcnt,  & 
intcr  hcrcJitiiria  bona  c6numeranrur,l.aDiuo  Pio  §.in  vendi- 
tionc  tf-dc  rc  iudica.docct  Hippo.Monta.in  addad  Antho.O- 
liba,2.p.dc  aclio.Iib.i.c.29.n.<j.cxpra:di<3:a  etiam  rationc  dice- 
t>aLPciv.Ita,inl.hcrcd'5,n.i4  (f.dc  Icga.2,.  quod  quamuis  aditio 
licrcditatis.ctiarc/pcLlu  crcditorum  coflituat  quendam  quafi 
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concradu  hcrcdis  ad  crcditorcs,vtm  J.apud  lubamin  fi.fF.qui-  Zt 
busex  caufao  poilcil.cacur^tamcn  cx  ipia  aditione  AOA^cicuir 
noua  obligado  >  reipedu  cceditoi»  ,&cl  pcttlanet  andqtCji  ob- 
ligacio  iquxpropter  repradbitatioiicnieictqndintr  paffiue  j  Tt 
declarat  Ctuna-ind.l.apudlulia-in  fi.&cfid0notabili,quia  non 
didturnouauoyvbi  nouusnonintcruenitcontra£hii^£t fic  hac 
fcntctiafequcrer,cxfudanierisrelatis,&:ex  his  quc^-  did^Cacer. 
d.c»n.79.adducir,quiain  aditioc  hcrcdicatis.rKut  &:  iii  cctcris, 
^uod  prius  cfl .  &  principalitcr  ht ,  id  attcnditur ,  &  inf  j  icitur, 
cftq;  iplamctaditio.inculcqucntiani  vcrd  cll:  tacita  obhgatio, 
dd  dcrundi  oncra  lolucda.  Vcrbaauciurismunicipali^icmpcr  ^3 
debcnc  iiicelhgi  pcr  prius  &  non  pcr  pofterius,neque  per  illud, 
quodin  conicquentiam  venic,l.hoc  legacuin^fi^delega.^.l.qui 
liberis  §.h^c  verba  iF.  de  vulgari.neqi  inelegans  ratio  cft,  qua  ex 
mencc  Alex.inLmutiiin.8.infi.£p.de  adq«hercd.  addudtd*lo^* 
quod  cii  contradus  a  duorum  pendeant  voluntate,l.verbac&- 
traxerunt»£F.4e  verb.fig.  poflunt  (c  ad  inuicem  dcciperc>cu  lid- 
Cuhocfir.l.in  caufx  la.i.  §.pcn.  ff.dc  muio.  contrarium  tamca  ^4 
cflcinaditionc  licrcditatis,  qux  ab  vnius  dcpcndct  voluntatc- 
Idi  auia,C.dciur.dehb.I.pro  hcrcdcri^  dc  adqu-hcr.quodattc- 
ftarividcturMaticnco,h.5.nou<^  rccop.ti.j.l.z.gl.^.n.^.quiacQ 
ex  difporicionc  d.I.z.ccnfcaturprohibica  repudiatio»fine  mariti 
licencia;  ica  quaficoncrahere ,  abfq;  cius  faculcatc  prohibicum  8f 
cenfcbitur.  £xqualegisdifpoj$tloacdicebat,deaiii:«|S^^ 
tolli  controucrfiam  noMiodicam  qux  inter  DD,  crac,  an  pro- 
Jubicamuliere  ex  H  jia<  l  jlifii<liliiWII  ^'"Xl^^^^ 

ihere  ^cumprohi^ 
bita  repudiadohe>qu4fi  contrafaereiprohibitii  effe  cenfeatur. 

Ncc  nic  non  (blum  non  mouet  a  predifta  fcntcnria  ratio 
Alcx.in  d.I-apud  luhanum ,  §.fin.  H .quibus cx  cauiis  in  poflcf- 
lioncin  catur,lupcr  doclrina  Bar.iii  diclo  §-Hna.quam  Cance- 
dicl.  Iocon.75.canquamcontrariam.huicopinioniadduccbat. 
vcrum  ctiani  ca  rccrcpcrpcnfa ,  potius  mcum  inilitucum  con- 
firmatjdum conllituic  diflcrenciain in  modo  loquendi  %cuci, 
diccns:quod  fi  ftacucfi  prohibcat  ahquq  concrahcre,  non  ccn-  8^ 
^  fcatur  pcr  confequcns  prohibita  adicio,  cii  in  adidone  propric 
no  c6rrahacur,fed  quafi  cotrahacur. Si  aiit ftaiudi  loquaturpcr 
verbiit)bligadi,vel  obligati^em  prohibendi,  cucnbn  ccfcatur 
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pcrmiflaaditio/cdpodus  prohibica.quia  in  aditionchcrcdfca-. 

tis,ilic  quiaditobligaturhcrcdiuriiscrcditoribus.I.morc  fF.de 
ftdqtti.hered&  ibiBar.Pau.  Alexnn.  laf  &  alij.  quia  locttl^iliAi 
hanc  rationcm,potius  dicendum  cft,fliumfainiMas  in  Giiiiit 
nia hetcdicacem&ieiDflavcl  i  ^iiiiCui  niijil||iift<illi^ 
didis  Conftittirionibtt&felttm  pP&hibc<lttMMiMii^ 
•  ^7   licrc&fc  rationc  conttaftus vCti  obligare,vt  apparct  cx  vcrbis 
d.conftiturionis  primx.ibi    pugne  feralgunscontra^csobligatO' 
r/>,qua?  vcrbaponiis  prohibcnr  contrahcrc,quamrcobligare, 
non  igirur  prohibctur  obligatio  prxcipuc,vnde  licecex  adino- 
neiilijtamiiiasobligcntur,  non  ccnTcncurprohibiti  adire,qiii4 
prindpahtcrnon  contrahunc.nccobligancur.  Scdpriuslttatdf- 
cionc  adquiiitio  confideracur  >  &  in  dOAfequeniiam  lil^iigicio. 
Oiiodautem  pnncipalicerfit^id^iui^^we^Qcli^^ 
caufam  *   fi  cectcim  pccac.  I*hocfegatiiiifi^  WMkfji^^f^^ 
Caft.con*9X^n*j.9i>feY*in  caufa  appelkfe^lM^ii^t^  cftf^  ratio- 
nem,prafdidaftf#i»lfatiamartpiiittl^^ulgo.con 
d:onu.4.  circamcdnun,  Rodcri.Suarczinl.i^.tit.^/p  Usdendas, 
num.13.verfi.exquibus.V1nccn.de  Fran.  dccii'.^!^.  i  p.num.ii. 
&:pr^'fcnliire  vidccurT^raqu^poftlcgcsconnu.dida  glo/iS. 
^    num.79.  '      -  . 
^      Supradidis  wrilor ica  confHtuWi id:  dcclaratisrvcram cfTc  c6. 
dufionigm  noH^I,  in  prmcipio  huius  legis  dcfumpCam  cxifti* 
r       •  ''^igcftorum.proquorumperfcccacognition^ 
ifcruandum  cft,  Q^od  licct  haac  condicto>jF 
irr//,poteftariua  Cit,Sc  fic  aioecc  cam,  dcr^' 
p]cre>ficadimplcnda:iuxcacaqu^fupraiiil*i-; 
P"P^^^"^  ^^'^^^"^^f^  dcfiincripaniiftcvidcbicur 
(plicioiuVfi  qiilitbcunq;  ^dhionicus.ex  fua  volucatc  &  affcct  u, 
^iiiiitnopatcndi  tcftamcnto,in  Capiroliu  ail cndcrir.dummodo 
'bimc  fitcapax  rationis  &:inrc]]cctus.Qi7ia  nli.iscxpcrfbnatu-. 
toiis  fcu  JuraLorisfuppIcri  dcbcr,  minorjs  j'crlbna,h'c-n.mtclli- 
gcncius  ci\  tcx.in I.puniUus  fi  fari,ff.dc  adqu v  hcrc.  vbi lipupil- 
lus  iari  |  oi ii r^quoquomodo poficc adquirerc  hcredtcacem>cutn 
tutorisauccoricacc>ncmpecamccmendo)  fi  ccuncrcrioneadi 
cupcrucnerit  vclgcrcdoproheredc,  fi  finecrctionc  hcredicas 
ci  adquirerccur.yndc  IC.ind.l.pupiliu5fi6ri,fF.dcadq.hcrcd» 
gcncraU  vcrbo4(/{/^/i^xritf  vfiisniit>quod  quidcm  vcrbu  gene- 
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ricum  cft,rub  fe  comprchendens  plures  adquifitionum  fpecics,  91 
docet  Pichar.ad  §.fina.  Infl.  dchercd.quah.&:difFer.  num.io. 
dicens  num.27.  quod  cxcrancishercdibus^duobusmodisdi- 
flinctis,  6c  fcpararis ,  hcrcditas  adquirebatur.  ncmpc  vcrbis, 
quando  aditionc ,  vcl  crctionc,  auc  quando  fadlo  hoc  cd ,  pro 
hcredcgcflioncvt  in  l.pro  hcrcdc  fl.dc  adqui.hcrcd.§.vlr.in- 
fti.de  hcrcd.quah-&  diitcr.  Crctioncm  aucem  non  cognouillc 
vctcrcs  atrcftatur  Spino,in  fpcculo  tcftamcn.gloira  ^^.  dc  adi-  ^j' 
tionchcrcdira.  numcr,29.  atteftaturtamcnSpino  diclo  loco, 
j1um.30.quod  crat  Cretio  /paciumccntum  dierum.quod  con- 
cedcbatur  hercdi  inftituto.vc  dchberaret,vcllct,nccnc  hcrcdi- 
tatemadquircrc.    Ccrncrc  autcm  diccbatur ,  coquodhcrcs 
quafi  dcccrncrct,  fc  hcrcdcm  c/lc  velle,  quomodo  accipi  de- 
bct  Tcx.in  ditfla  Lpupillusfi  fari-invcrfi.  necerJtmfcire  &C  inl. 
is  qui  hcrcs  §.pcnul.hF.dc  adqui.hcrcdi.  formulam  autcm  Cre- 
tionisjtam  cx  partc  inftitucntis ,  quam  hcredis inftituti ,  refcrc 
Vlpian.in fragmcn.titu.ii.verfi.f^r;7e'r<',&: vcrfi.  Cretio itx^M- 
cat  Cuiac.lib.y.obfcrua.c.iS.  Duarcn.Hb.i.dilputa.ca.^i.Go-  ^4 
ucan.lib.i.varia.c.25.  Couar.hb.^.varia  c.io.  Diftcrt  autem 
Cretio ,  a  gcftione  pro  herede ,  ex  co  quod,qui  ccrnere  potc- 
rat,nonpoteratpro  hercdc  gcrerc,  cx  Vlpian.in  fragmcn.titu. 
2i.vcrfi.r,v/r4;/r/^y,ad  quod  rc/pcxiflcvidctur  lurifconfultus  in 
dicta  l.pro  hcrcdc,&:  in  dida  I.gcrir.vbi  pro  hcrcdc  geftio  ani-  - 
mo  fir,decIarato  rc,&:facbo:nonvcrovcrbis.  ncquchuicrcfb- 
lutioniobftarcdjcunr  hgcrit  ff.dc  adquircnJicrcdi.  quialicct 
geftio  dicacuribi  quod  <ir  animi,vnde  diccbant  infanrem,  qui 
nullum  habct  nnimum,ncquc  iudicium ,  qui  fari  non  potcrarr 
non  pollc pro hcrcde  g;crerc,quia  diccndum  cft , quod  intcllc-  ' 
ci:us  infanci,&:  ci  qui  fari  non  porcft,fupplctur  per  tutorcm,ta-     -  - 
uorc  ipllus:  qui  fauor  ncccftarius  crat  pupillo ,  qui  farinon  po- 
tcrat,  qui  hcres  cum  Cretioncinftitutuscrat.  Cretio  cnim  9^ 
non  fblum  verba,  fed  &:  animum  deiiderabat ,  &:  iudicium ,  vt 
apparct  cxvcrbisrelads  a  Vlpia.  dido  loco.  ncir\y.C)Cerfiiu,m 
dichu^  centumfroximisy  quthHs  fcieris,fotuerifcjue  ^  ynfi  ita  creueris^ 
exhcresefto-ttadit  Pichar.in  §.cxtrancis,  num.  z.de  hcrcd  qua-  " 
li.Sc  diflcrcn.  oporccbat  cnim  hcrcdem  intclligcre  cau/am  iuq- 
aditioniSjI.fi  is  ad  qucm  ft^.dc  adquir.hcrcdi.  cum  ahis  allcgacis 
a  Lara  decftcnda  intancis-ca.i^nnum.j.  vndc  quod  dcflcicbaE 

Dd  iij. 


Digitized  by  Googl 


114  L.  QVINTAM   D.    DE  CoNDlTIO>^lir 

in  piipillo,qui  farinon  poterat.Fauorabiliter  (upplct  tutoris  au-r 
thoritas. 

P7  Nec  obftatTcxt.in^.fina. Inftit.de  hcred.quali.&:  dilFeren» 
vbi  Iinperator  Iuftin.ait ,  geftioncm  pro  hercdc ,  vcrbis  etiam 
debcrc  ftcri,  quia  Impcrator  loquitur,  habens  rationemlUi 
tcmporis,quo  hxc  folcmmtas,  &:  differentia  fcrupulofa  Crc^ 
tionum  fuitfublata,cxl.Crctionum,C.dc  iurc  deliber.Yt  de- 
clarat  Pichar.in  dido  ^.fina-nu.jz. 

98  Ex  quibus  quoad  ca,  qux  de  infante  dida  funt,dicendum 
cft,vna  cum  Pichar.dicto  loco  numcr.34.  quod infans,ctiamfi 
fari  non  poHirjpotcft  niliilominusadquircre  hcrcditatem  tu- 
torc  authorc>vtdocct  Bcncdic.  in  c.Rainutius  vcrbo  mortuoi' 
tAqueteft.xtoreXo.i  nu.532.&: fcqucn.quia folum  hoc cft fadi,vt 
inl.i.§.adipilcimur,fF.dc  adquir.  poflefli.l.quamuis,$.infans  if. 
i:od.fitiscnim  crat,adadquirendam  poflcirioncm ,  6c  adgc- 
ftioncm  pro  hcrcdc ,  quod  infans  rci  infiftcrc ,  &:  dc  fado  pro 
hcrcdc  gcrcrc  polfit :  quamuis  non  intcUigcret,  quidagcret. 

•  quia  ab  huiufmodi  adu  naturali,  nullus  cuiufcunquc  (^tatis  fir, 
cenlcturexclufus,argumcnto  Lca  quarciuihtcr  ibi  fer  qtiemU- 
het  ft.dc  adqui.  rerum  dominio. 

99  NechisdiciisobftatTcxt.  inl.  donatarum  ^.C.de  adqui. 
poflcffi.  vbiabfblutcdiciturinfantcmadquircrc  poflcpoflef- 
fioncm,&:Iicctipfiuslcgisdccifio,fupradi«3:a:refoIutioni,&:l.i. 
§.  adipifcimur  fl:dcadquir.pofldr.concrariarividctur,  adco 
quod,coegcrirAccur.diccrc,dicl:ainl.r.indicl:o  §.adipiicimur, 
corrigi  pcr  diclam  l.doiiatarum .  ad  quam  fuftincri  non  pof- 
funt  plurcs  intcrprctacioiics  rclatx'  a  glofl. vcrbo  Alioqntn'.  cum 

100  hic  obitcr  hxc  atcing.incur :  brcuitcr  diccndum  cft,  in  dida  I. 
donararum,tradirioncm  ficlam  fuiflc  pupillo,  cum  tutoris  au^ 
thoritacc.  vclcncic  loan.  rclatus  .i  glolfa,ibi  verbo  vcl  dte  qucm 
fcquuncur  Bal.&;  Angcl.ibi,&:alij  communitcr,  vt  attcftatur 
Laradccflcnciain[ancis,c.4.num.4.quxintcrprctatio,non  di- 
uinac,  ^cd  ponit  tcrminos  habilcs  luxtaTcxr.  in  hqui  in  tcfta- 
mcnto,rt.dc  tcftamcn.&:iuxta  hxcnoncarctdubitandi  ratio- 

101  Tcx.  vt  quidamfalfocrcdidcrunt.  quiadubitarimcri- 
ro  potuit,an  infanti  adquircrctur  poflclfio  carum.qux  ipfi  cor- 
porahtcr  crcdcbantur ,  &:  vidcbatur  diccndum  non  adquiri, 
quiacorpu?^,&:  animusadquircncis  rcquiruutur  l.quemadmo- 
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dum  fF.de  adqui.lierccl.&:  licecinfantiscorpusinterueniat,ta- 
mcn  afFcclus  cius  animi  plcnus  non  cft.  ncc  vidcbatur  autho- 
ricatcm,&: confcnfum tutoris fufficcre,  quiancmo  potcH- alie- 
no  animo  adquircrc  poncirioncm,  quod  quamuis  plcri(quc 
vi/umfucrit,tamcnobtinuitcontraria  lcntentia,  qua:  conful- 
tior  cifc  dicitur ,  in  dicta  I-donatarum.  &c  vtilitatis  gratia  recc- 
pta  cft,iuxta  didaiura-  quam  probat  Impcrator ,  ex  fcntcntia 
Papinian.iingularirationc-  quiali  infans  nonpollctadquircre 
polVcirioncm ,  cum  tutoris  authoritatc  ,  quia  non  habct  animi 
plcnum  afFedum,nec  tutor  infanti  pollct  adquircre  poflcffio- 
ncm:  cumautcm  (vt  didumcft)  pcrtutorcm  adquui  polfic> 
potcrit  etiam  ipfc  infans,  authore  tutorc  adquircrc.  Apparcc 
ig;itur  exprsedidis ,  non  aduerfari  decifioncm  di3:£  1.  gcnt,  v- 
bi  pro  hcrcdc  gcftio,animi  elfc  diccbatur ,  vt  fupra  dictum  cfi:. 
Ex  quibus  etiamapparct,  malc  fiquidcm  aliquos  aneucralle,  103 
ijifantcm,  quiriulliimanimi  iudicium  habct^nonpoHc  ctiam 

pro  licrcdegcrcndo,'icrcditatcmadquucrc  ,ncqucpoflelfio- 
nem  ,  qux  animo  adquiritur,  1.  qucmadmodum  tf.dc  adquir. 
poflefll.  &:  fimilitcrvidcbaturdiccndum  ,  quoadimplcmcn- 
tum  didx  conditioniSyfi in  Capitolium  afcctident^  non  polfc  cius 
implemcntum  propartc  pupillificri,  cummtcllcdusquando- 
quc  in  co non  rcpcrictur,ncc  animus ,  proptcr  impcrfcdam  x- 
raccm.  quiahuicdilficultati  refpondenduni  cft,  uidicium,  &:  104 
intclledum,  animum,  &:  voluntatcm,  qux  in  prardidis  adfibus 
rcquiruntur,fupplcri  pcr  cutorcm,fauorc  ,  &:  vtilitatis  caufai- 
pfius  pupilIi,quod  aiurc  fuit  introdud:um,vt in  di€to  §.infiins. 
innuere  videturIurcconfuItus&:indid:o  §,fi  pupiIlo,vcrfi.yj;/^ 
€mm  hercs.  vbi  non  ait,vcrbis  cxprcflls,quod  pupillus  pro  hcre- 
dc  gcrat,flniplicitcr,fed,quod  pro  hcrcdc  gcrcre  videtur.pon- 
dcrando  didioncm  ilIamT7^m  ,  quximproprietacem  dcno- 
tat.l.i.§.dcicciflcvidetur,fF.dcvi,  &:  viarmar.  Eoenmi  cafii 
proprius  dicerctur ,  tutorcm  pro  hcrede  gcrere ,  vel  conditio- 
ncm  adimplercquia  conicnfum,iudicium,&:  voluntatcm  pra:- 
bct.  quampupillus ,  gui  nullumgcflionisaaum  pricbcr.  hoc 
cnimfauorepupilli  fuitindudum,  vtipfius  animi  defcdum, 
pcr  tuiferis  pcrionam  fiipplcrctur. 

Ex quibus  apparct ,  crraifc  lafl^on.in  Lmorc num.iS.  &: in  1. 
pupilius  fifan>aim.2.ff-de  adquir.licrcd.&:  in  l.potuit  num.4. 
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C  dciurc  dcliberarL  vbi  dcfumcbat  argumcntum  X  contrario 
fcnlii ,a(rcrcns,quod  li  pupillus  fari  pofTct ,  &:  intelligcrct  quid 
agcrctjpollitfinc  tutorc  hcrcditatcm  adirc.  quia  iure  Digcfto- 
rum  attcnto,falfum  cfl:  talc  argumcntum  ,  &:  contrarium  con- 
tcxturx  dictxI.more,&:  dicti  §-ncque  tameninftit.  deauthor. 
tuto.(Sj  nullo  modo  dcduci  potcfl  talc  argumcntum:  quoddi  - 
6tus  lairo  dcduccbat.quiaprartcrquam ,  quod  argumentum  a 
contrariolcnfu  deduci  non  debcf,quando  abfonusclicicur  in- 
tcllccl:us  cxrcguIal.i.C.dc  condir.inter.l.conucnticula  C.dc 

107  cpifc.&:  clcric.  notantvtrobiquc  Dodores  ,  cftaducrtcndum» 
qiiod  in  dicla  I  pupillus.  non  pcrmittebatur  (impliciter pupii- 
lo,  qui  intcllccl:um  non  habcbat .  cum  tutoris  authoritatc  ad-  i- 
quircrc  hcrcditatcm,lcd  fauorabihtcr  hoc  ci  prxflari,&:  indul- 
gcri.  vndc  clarecolligitur,  quod  iipupiJIusintcllc(flum  habd- 
rct.polfct  (inc  vllo  fauore  adquirere  hcrcditatcm ,  funilitcr,  6c 
condicioncm  potcflatiuam  adimplerc.  cum  dcfcclus  illc  vo- 
luntatis  illius,prxcipi|e  in  adimplementopraedidarum  condi- 
donum  rcquifitus,  p</r  authoritatcm  tutoris ,  legitimc  cx  iuris 
di(pofitionc  fupplea^ur. 

loS      Ex  quibusapparctrectc  Pichardo  in  dido  §•  itcm  extra-  • 
ncus,nu.2i.inftir.dchcred.quah.&  difFercn.Accurfij  interprc-  > 
tationcm  imprpbairc ,  in  I.pupillus  fi  fari  vcrbo fupilltis  n.  dc 
adquir.hercd.  dum  diccbat ,  infantcm  cciam ,  qui  nuUo  modo 
fari  poterat ,  cum  tutoris  authoncacc  adquirerchcrcditaccin 
ponc.  diccns , quod  in  dicla  l.puj  illus , debcrfubincclligi  ver- 
bum  i\[nd,maxme'  jca  vc  lic  icnfus.pupillusmaximc,  li  faripoA  i 
iit,  cum  tiitoris  auchoricacc  adquirit.  quafi  mcns  lurcconfulti 
-cfl'et,non  eftc  ncccilaria  vcrba  infantis.ad  adcundam  hcrcdita- 
tcm,quia  huiufinodi  Accuriij  intcrprccario,  violac vcrba  didae 
l.pupillus/i  hnj,ficniminquitPichard.pupilh  voluntas  defide- 
raturin adicionc,  quomodoea  cognoicctur.  abfqucillius ver- 
bis.-cum  vcrba  mcntcmiHius  qui  ca  profcrt  cxpliccnt  cx  vulga- 
ta  I.Labeo^.infine  iF.de  fupcllcc.  Icgat.quod  clare  docuitBc^ 
nedic.in  c.Rainutius  vcrbo  mortno itaqne  lo.i.nu.j^^. 

Vltcrius  ti\  obfcruandum  quod  fl  pupillus  apatrc  fub  cuiils 
cftpoccftarctcmporc  mortisinfticucrcturfub  condicioncpr^- 
dicca  ncm^cfi in  Capitolitfm  Ajce?7cUrit  &:line  authoricate  tuto- 

ii^  ris  albcdcrit,  crit  patri  hercs  ncccffarius:  in  quopr^cipua  ratio 
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noftri  Tcxr.fiindaciir,quamneccflicatcm  lurcconfiiltiis  cxcu- 
fatex  eoquodhafc  ncccflitas  magis  conringac  iure  porcflaris 
quamimplcmcnri  conditionis.-quia  filius  qui  fuus^hcrcs  parri 
crar,ncccirarius  eriam  dicebarur ,  hi  aurem  neccflarij  hcrcdcs 
erant  filius,  6c  filia,  dc  ca^rcri  dcfcendcntcs ,  qiii  rcmpore  mor- 
ris  tcftaroris  in  eius  porcftare  primum  locum  occupanr,  qui  i 
deo  fliidicebanrur,quiadomeftici  hercdes  cranr,&:  viuoquo- 
que  parrc  quodammodo  domini  exiftimanrur  I.in  fuis  if.dc 
liber.&rpoflhum.cuiconformat  dciurc  CaftclI^.Lii.rir.^.par- 
tic. <3 -i bi  percfue fon  como  vna  perfona^e  vna  coft,  con  eltejlador-  qu a 
decaufa,rc(pcd:u  carum,non  diccbarur  adirio,  necipfbshcrc- 
dirarcm  adirc,vcdoccr  Benedic.did:o  c.Rainucius  verbo  w^r- 
tuo itaque  teflatore,  lo.i.num.6o. lcd  immifcerc {c,gIoflCin Rub. 
C.derepudi.vclabflin.hcred.  &:neceflarijdicebantur>quiac- 
riam  inuiri  parri  heredes  fiebant ,  vtdiximus  in  l.r-in  princ.a 
num.iQ.cum  fequcn.  &:comodo  inrelligi  debccTcxr.ind.I.in 
fuis,fF.de  fuis  &:  lcgit.  hercd.l.lege  Cornclia  12.  fF.de  refl:amen. 
ibi  na  dr  Jilius  eius.  qui  infoteftate  hojlium  decefftt,  inuitus  heredi  oh~ 
ligaturxx  quibus  iuribus ,  loan.Gutier.in  rcpcti.  §.iuiinflir.  dc 
hercd.qualir.&rdiflercn.  in  prima  ampharione  num.6i.dicc- 
bar,quodfuih^rcdcs, criamficbanrignorantcs ,  quiaftatima 
mortcparris  conrinuabarurincosdominium,  vndcncque  tii- 
toris,fiue  curatoris  authorirate  opus  crar,  adadquifirioncm: 
cum  etiam  inuitis,vcl  ignorantibus  adquircrerur  olim.  vnde  n  j 
in  pr^difto  cafunil  mirum,fl/iliusinflitutus  ,non  dicarur  fuc- 
cederc,ramiurecondirionisimpIec^,  quam iureparriarporc- 
ftarisrquafi  fihus  fiiifrcr  inftirurus  purc,iuxra  rcx.in  I-fi  pupillus. 
fF.dc  cond.  inflit.  quiaimplera  conditionc  j  proindc  efl ,  quafl 
purc  h^rcdiras  vcllcgarum  ei  fuiflct  rclidlum. 

Efl:  &:  vlrcrius  obfcruandum,quod  licer  prgdido  cafu,filius  114 
h^res  dicarur  parri  neccflTarius^quia  licct  antiquitus  filij  fiii  h^- 
rcdesneccflrarij  diccrcntur,  vr  fupra  diximus.  fauorc  fiquidem 
parentum,  ne  fciliccr  finc  hxrcdc  morcrcnrur ,  vr  norar  Porci. 
ad  §.fui  autem  verfi.neccflarij  Inft.dc  h^red.quah.&:  difl^er.eo  A 
quia  vcllcnr,nollent,tam  ab  intcftato,quam  ex  teftamento,ex  ; 
legc  duodccim  tabularum  hercdcs  ficbantiita  extranei  qui  fc-  115 
melflue  foloanimo,liue  rcalircr  ahcuius  h;;eredirarcm  adic 
rinr,fiue  vcllent,flue  nollcnr,h(^redcs  cranr,  nec  repudiarc  po- 
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tcvnnr.^.  cxtnincis  Inllitur.dc  hcrcd.qii.-ilir.  &:  difTcrcnt.  i- 

,    bi  1  itc  PicIi.M-do.  Sic  qimndo  mortiio  patrc ,  filius  aut  alius 
(•lus  iicrcs ,  con.tinuationc  quad.iin  ficbat  Dominus  ,&  pof-- 
lciibrrcrum  pacernarum  ,  ncccllarius  diccbatur,  ncc  abfti- 
ncrdpotcrar*  cjitybus.a  iurc fic conflitutis ,  flicccnit  PraetO'» 

ii^riumius,  quod  illis  pcrmifir,  a  fimili  hcrcditate  abftincrc^  . 
.  1*  necedariis  ii:.de  adquir.  hcrcd.  nam  doncc  dedaraucrint 
iiiam  voluntatem ,  hcrcdcs  funt  >  &  vt  talcs  reputantur.  ad 
jquodrcrpcxiirc  vidctur  Vlpian.  in  li»§,  qui  runtinpoteibtc, 
ii.ii  quis  omifr.cau.teftamcn.  ibi  anifimt  infoteJlAte.flatimhere' 
.  dcsftmt,ex  teHamento ,  necquod fe  abffinere  fopnt ,  quidqu.tm ftcir, 
fignificatcnim .  cos  niiiilominus  hercdis  nomcn  rctincrc,/cd 
nudum,  «^v  fincrc  I.i.^Jibcri  vcrlic.  fcdfifunt  fni  hcredes  tf.ad 

117  Scn.itulconllilnim  Tcrrullian.  quia  qucmadmodum  Prxtor 
hcrcdcm  non  tacit ,  §•  quos  autcm  Prxtor  inlht.  de  bonorum 
poiTeniatancchcrcdisnomcnadimit,  quia  Prxtor  dominum 
facere  non  potcft  l-qui  vfumfru&um  in  finc » ff.fi  vfusfrudl.pc- 
tat.  l'fina.  C.  de  iure  domin.impetran*  hcrcs  autem  i  dominus 
dicitur.§*fina.inftitut.dchercd.qualit.&:di(FcrcD.  &  hereditas 
^  iacens  domina.  l.his  verbis  •  Lnon  ipinus  IF.  dc  hered. inftit.  L 
libcrhomo  ij.l.i.  fF.ad  legem  Aquil.  Ex  quibus  pcrcipitut  il- 

j.-  hid  di6^um,  quo  dicitur,non  dccftdcrc/inehctedc^quiiiium 
hcrcdcm,ctiam  abflincntcm  rchquir,I.cumquafi ^o.^.fcdct-  ' 
fitf.dc  Hdcicommiflllibcrr.  cxplicat  Conna.lib.io.  commcn. 
**  cap.^.num.S.  quod  lusab/lmcndi ,  &:  dclibcrandi  ,cx  bcncfi- 
cio  Prxroris  fuit  conccnimi  I.i..4^.dc  iurc  dclib.&:  dc  lure  Ca- 
iicWx  approbatur  J.i.titulo  6.  partic.^.vt  artcftarur  Pichnr- 
do  $.  extraneis  autcm,  num.^.  inft,  de  hcred.  qualic-  6c  diffc- 
rcnr. 

Aducrfusqu.im  rcfolutioncm  obftat  Tcxt»  inJ.iamdubr-:,  > 
tari  86.in£inc»ff  de  hered*tnitit.  vbi  lurcconiultus  icribitiuos 
hercdcs,quiconditionibus,qua:in  eorumiunt  potcftate  pa- 
ruertint,  lusabilijicndi  aftequi  non  debcre*  Quarquidemdif- 
iicuitas  augctbr  cxeo,  quodius  dicentis  propofimfn  fiiit,  ab 
oneribus  nonfpontc  lli/ccptisfilioshbcrarc,  1. fi  filiusquipa-  \ 
tri  ft'.dc  vulga.  at  filius  inflitucnsfub  condjrionc  ,  //  iri  CApito- 
/;//w/ryrrWf77/,fpontc  fufccpir  oncra,  dum  conditioncm  fcicas 
adim|;lcuit»vttcftamento  ^arcict  L2. 1-  fi  iam  id^CU,  u-i§  iina- 
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fF.  hoc  titulo.  crgo  iiiflinimc  dcbct  ccAarc  rcpiuliationis  bc- 
ncHcium. 

Acofta  opprefTus  prxdida  diffieulratc  rcfpondcbat ,  di-  ^2,1 
ccns,  hoc  proccderc  in  maiorc  impubcrc  ,  iccus  vcro  cllc 
in  pupillo-  vt  declarat  Acoflad  hanclcgem  ,  3c  Fulgo-  in  di- 
d:a l.iamdubitari, numer.^.^F.  dc  hcrcd.inft.  diucrfitatis ratio- 
ncmartignabatdiccns ,  quodfui  hcrcdcs  maiorcs ,  qui  condi  - 
tionibus  parucrunrncccilarij  hcrcdcs  funt,  noniurc  potcfta- 
tis  duntaxat,  fcd  conditionisimplctx  fimu^  quafi  hardux 
rationes  coniundx  fint  ncceflarix,in  quo  intclligitur ,  volun- 
tatcmillam  quam  conditioni  impendcrunr ,  faccrc,  vt  in  ne- 
ccllitatcm  cx  patria  potcftatc  proucnicntem  ,  quafi  volun- 
tanc  incidcrint  ,  &:  pcr  hoc  ius  abflincndi  aiTequi  non  dc- 
bcanr-  cxdidal.iam  dubitari.  quod  in  pupillo  non  cnc  rcci- 
picndum  attcftantur.  quia  ii  conditioni  parcat,  hcrcs  qui- 
dcmncccffarius  eft.  iic  fanc,  non  quafifuafj^ontein  volunta- 
tcm  inciderit,  bcneficio  abftincndi  carcre  dcbeat,  idenim 
contingic,  magis  iure  patrix  poteftatis ,  quam  conditionis 
impletx ,  vt  infinuat  lurcconfultus  noftcrhic.  non  cnim  hbc 
bcneficium  abdinendi  a  Prxcore  conce/rum,  de  quoindi» 
{ko§.  fiii,  &:in  didal.  ncccfTariis  &:  in  I.fi  fihusqui  patri,  ff. 
de  vulgar.  tollitfuirarcm,  &c  cius  crfcdus :  fcd  rancum  neccf- 
fitatcm  ,  vt  attcflatur  loann-Guticr.  in  rcpctit.§.{ui  inftitut- 
dehercd.qualir.&diffcr.  num.^o.diccns,  quod  pcr  fubftiru- 
tioncm  vulgarcm  ,  qux  fitfub  dcpcndcntia  voluntatis,Iiccc 
^auferatur  ncccilitas  fucccdcndi  ,  non  ramcn  aufcrtur  fui- 
tas,  co  qui.iiimiJitcr  cx  bcncficio ab/lincndi  a  Prxrorc  con-  j, 
cc(lb,non  ccnfcarur  fublaca  fliitas,  imo  rcmancc ,  cenlccur  ta- 
mcnfublaca  ncceilitas,  quod  atteflatur  Bcncdic-in  c-Rainu- 
cius,  vcrbo  monuoitaque  tesUtore  I0.2.  numcr.189.  cx  Bartolo 
in  l.i.fF.dc  vulga.&:  in  I-fifihus  quipatrilf.cod.quiafuicasprin- 
cipaliccr,  vc  fupra  dictumcfl ,  fiuoreparentum  fiiic  incrodu- 
cla :  propccr  nccclficaccm ,  nc  finc  hcrcdc  dcccdcrcnc ,  cui  fii-  j ,  - 
uori  parcnccs,  cx  appoficionc  fimilis difpoficionis  ,  dc  ncccf- 
lario,ciIiciuncipfum  voluncarium.  vc  fignificac  Barcol. num. 
4.  quodcxprcficprobacI.C.Papinianus ,  in  didal.fi  f.Wus  c.ut 
pacri  ibi ,  etemm  tus  dicentis propojiitimftiity  liheros  cncrthtis  hcrc- 
dttartis non Jjfonie Jijceptis,  IthcrarC'  non  autem  cos  innitos.ih  hcrt- 
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MM€  refMttere,  ExquibusPichardo  indido^.  extrandsau- 
1ncr.z5.de  hered.qudi*&di£Fcren.incerprctabatur  Tcx  in  di- 
da  1.  iam  dubitari.  dicens ,  quod  illa  conditiojf  T/^^fri/>  non 
tollcbat  fuitatem  in  filio,  fed  potius  fiiTpcndcbat :  ita  vr,  filio 
volciitc,  non  voluntarius  fed  necefTarius  patri  efficiatur  hc- 
rc5.  &:  hoc  cft  quod  attcllatur  lurccondiltus  in  did.i  l.iam  du-  . 
bitariin  finc.  alias  enim,  hullra  ibi  dubitarct  lurcconful- 
tus ,  an  huic  filio  compcccrcc  ius  abiluicndi  provc  dubi- 
tatur. 

Ex  his  intclligcndus  vcnit  Texc.  in  I  fi  pupiilus  ff.dc  con- 
dicinftit*  iaBrM»  vbiI-Crdiccbat,quodcondicione  expleta, 
pro  eo  eft  quafi  pure  hereditas,  vel  legatum  eireU^hun  fiu 
quod  quidem  magis  venit  co  cafii ,  propter  itnplcmentum 
conditionis*  PraeiUdatamen,  nempe  condicionemillam,y 
voluerit  fuitatcm  non  toUcre ,  ita  tntelligenda  docet  Alua- 
ra.de  conicc.menteteftandib.i  cap.i.§.i'namero  loi.  &:ioi. 
vciiic.  reJpectueYgOyVt  dida  vcrba,y/  voluertt^  non  tollant  /iiita- 
tem, & efFe(5tus,quoadillam  porrioncm  hcrcditatis,  quarin 
legitima includicur:  quoadalia  vcro bonaiicredicaria,fuica- 
tcmtollant* 

U8      Ncquepracdiftac  refolutionij&obferuationi,  quidquam 
argumentain  contrarium  addu^ba  fiiciunt-   &  imprimis  nil 
obftacprimum,  quod  defumcbanc  ex  Text*  in  i.quod  fifbr-* 
te,  §.fina.  fl^.de  fcMUtio.  vbi  lulianus  dicebat;  pupillum  fine 
tutoris  authoricatc ,  fiiluere  non  polTe,  q[uafi  indc  dicatur  p 
pillumfinetutore,  conditionfcmadimplcrenon-poflc  ,  u  in^ 
dandoconfillar.qux  quidcmab  Accurfio  inI.fi  pupillus,fF.dc^ 
condit.inlH.gloif.i.  cxplicatur.  &:in  glolf  vcrbo  conditionem^ 
infrahacIcgc.BarroIus  hic,&:in  princ.conftitucndodilicrcn- 
tiam,inrcr  condicioncs, quxconllfhnir  indaiido,  &  cas  qux 
in  £icicndo  confiftunr.Diccns,quod  pupillus,rcclc  abfquc  tu-. 

.1*9  toris  aurhoritatc  adimplerc  poccil  conditioncs,  qux-  confi- 
ftuntin  facicndo,  &:  cas  oimnes ,  quae  cx  mcro  fado  pupilli  dc- . 
pcndcnc  vcluti  fi  fcruicrit>  fi  in  Capi tglium  alcendcrit:  con- 
trarium  tftmen  proccdcre  ,  in  conditione  dandi ,  quia  taiis 
conditio  »  adimplcri  a  pupillo  fiiie  ttitorenonpotcft. .  refi>luic 
Galganc*  dc condit.  & dcmoiift.2.p.cap.i.q.98.in princ  quia  - 
•  danoi  conditio>  dominij  tranfiationcminducit>$.ficitaque  di- 

'  icrects» 


Digilized  by  GooglC' 


ET  DeMONS  f  RATIONIB.  Ca  VSIS  EtMoDIS.  lU 

fcretis,de  adio-docct  Olibadido  ^-Iib.i.de  adio.i.p.n-^.  &!: 
i.C.dc  fiindo  dota.l.vbi  aiitcm  non  npparct,  §.fina.  de  vcr.  ob- 
lifr.  qux  quidcm  intcrprctatio  Accurfij  non  poreft  diuinato- 
ria  appcllari.  imo  potius  confirmatur,  cx  i.fi  lcruus  dcccm  68. 
ff.de  {blutio.  vbi  diffcrcntia  conftituitur,  intcr  conditioncm 
quxconfiftitin  fado ,  vt  ha:c  a  pupillo  fme  tutorisautlioritatc 
adimplcri  polllt ,  ab  ca  qua:  in  dando  nititur:  quia  hxc  turoris 
authoritatcm  ad  ciusimpicmcntum  rcquirit. 

Hanc  autcm  diffcrentiam  Bart-.hic  lic  intcrprctatur,  n.4. 
conftituendo  difcrimcn ,  an  adimplcmcntum  conditionis  pu- 
pilli  haberet  caufam  mcdiatam  alicnationis ,  vcl  immcdia- 
tam,  diccns :  quod  fi  adimplemcntum  conditionis,habct  cau-  i^i 
fam  mcdiatam  alienationis,poteft  iplcabfque  tutore  adimple- 
rc:  fiautcm  caulam  habcatimmcdiatam,  tuncnonpoflit,  nili 
iam  caula  alicnationis,  vcl  obligationis  pupiUi^a  lcgc  proccde- 
rct-vt  dcclarat  excmplo  ahenationis  rcrum  minoris, pro  dotis 
rcftitutione  5  quiahabct  caufam  immcdiatam ,  alcgctamcn 
proucnicntem ,  vt  in  l.fi  conflantc  if.lbluto  matrimodate  tra- 
duntDodorcsibi. 

Cuma.vcro.ad  l.fubconditionc  ff-dc  condi.inHr.ahter  pra:- 
didamBartoliintcrpretationcm^fic  dcclarat,vt  rcfertGalga- 
nc.dccond.&:dcmonfl:.2.p.c.i.q.9^.diccns,quoddcbct  attcn- 
di,  an  conditio  appofita  filiofamilias ,  contineat  ahcnationcm 
rerum  pupiUi.ita  vr,ad  ipfius  conditionis  implcincntu  icqiura- 
tur  ahenatio  bonorum  ipfius  pupilUiquo  cafu»nonpofIitpupil- 
luSjCoditionc  finc  tutorisauthorirateadimplcrc,vtindJ.quod  135 
fi  fortc,§.fi-flF  de  folurio.docctur.at  vcro.fi  conditio  qui^adim- 
plcnda  vcnit,pupilli  rcrumalicnarioncm  non  contincar,}:crcu 
ablque  tutoris  inrcrucntu,rcdcporcrit  adimplcri.  quarintcr- 
prctatio  cxcontcxtura  noflri  tcx.cnfirmatur,  exfinalibusvcr- 
bis  lcgiSjibi  ^uiaeo ftcto  nemo  frAudAtnr-c^^x^  vcrba,  licctgencra- 
hafint,  &:ad  particularcm  hunc  cafum  non  ardcntur,  dcbcnc 
tamen  ita  percipi ,  &  ad  noftrum  particularcm  cafiim  adapta- 
ri,cx  vulgata  iurisregula  dcfumpta,cx  l.iamhoc  iurc  ff-de  vul-  154 
^a.ncmpequod  dctcrminatio  rccipicns  plura  dctcrminabilia, 
pariformitcr  dcbet  ea  dctcrminarc. 

Ncqucpra:didis  quidquamobflatid^quod  deduciirquaplu- 
rcs,diccdo,quod  pupillus  parcdo  c6ditioni,fub  qua  hcrcs  in/li- 
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cuitLu-,cf]icitLiilicrcsncccflaniis,&:pcrcorcqucs  adirc  tcnetur, 
quia  pupillus  cx  adimplcmcco  condicionis  no  vidctur  adiuiflc 
hcrctlitaccm,ctiamii  fub  ca  licrcs  fucrit  inftiturus,  niCi  exprclle 
dcclarct  animoadcundi  adimplcuiflcconditioncm.quod  cla- 
rc  iiiiinuauir  Picliar-ad  §.  iccm  cxtrancus  n.i^Jnft.dc  hcrc-qua- 
li.&:diffcr.diccnslblum  animpm  non  iiifliccrcad  hoc  vt  hcrc- 
dicacis  idicioinducacur  nifi  pcr  aCtus  exccrnos  alias  cxprefle 
dcclarctur.rcfcrc  Accur-lic  ccncnccm,ml.mutum  ^.glo.i.ff.dc 
adqui.  hcrc.Bcncd.d.c.Rainutius,vcrbo  i/t  eodeni  ieflamento,\o. 
i.n  3S7.  nonii:;icur  {^ilHcjcadimplcmccumcondicionis,vt  adita 
hercdicaUiicatur ,  quod  probatur  argumcnco  l.eumqui  bonis 
87.jf.dc  adqui.hcrc.ibi  r/.v//  honh'  patrisfe  mifcere conuenityquire- 
7noto  f.tmibx  vitjcnb  pro  hcrcde  gercre  videtur'  Rcquiritur  cnim 
prxci[:uc  adimplcmcntum &: realis  a<5tus,fblum  cniinpu- 
pillus  in adimplcmcnro  conditionis ,  per  cum  fat^o ,  videtur 
mouiflc  ob{laculum,(5i:  aperuiflc  (ibi  viam  ad  adeundum  iuxta 
t^x.in  d.j.li  pupillus  (f.  dc  cond-inff.  quod facere poteft  vt  ibi. 
5j  quod  fiat  ncccflarius,  vt  hic,quod  non  contingit  fado  pupil- 
li/ed  cx  lcgis  dilpoficionc,<]ux  euni  £icit  hcrcdem  rcmoto  ob- 
ftaculo.  Qjicmadmodum  cnim,  licet  bona  minoris  immobilia, 
flnc  cucorc  (Sc  iudicisdccrcto.non  pofliint  alicnari  l.i.  §.fi  ahas 
niaij^isputofl.dcrcb.corum.camcn  fipupillusconrrahat  matri- 
monium,&:  bona  aliqua  in  dotcm  reccpent,pro  rccuritatc  do- 
tis  rccc[ic.v ,  pcr  ipliiin  minorem  potcrit obhgari ,  ctiam  in  fuis 
bonis  immobihbus,adipfius  dotis  reftirutioncm,argu.  l.:.in  lif 
princff.dc  rcb.  eorum  doccntcommunitcr  lcnbentcs  in  d  I.fi 
conftantc  fl.iblu.macr.  Cancc.lib.i.  var.c.i.nu.^i.vfque  ad 38. 
relbUiens,quod  liccrex  diipolitionc  dicbarur\confl:itutionum, 
farpius  allcgacarumfub  tit.  dcminor-  2.5.  annis ,  interdidum  fic 
filiisfamilias/cobhgareihoc  tamcn  nonfit  leruandumin  doca- 
Ubus  ()bhgationibus,quiaa  iurc  aliasiam  dilponitur  circacas, 
flcut^c  dccrcta  intcrponcnda  in  alicnationibus  rerummino- 
rif.vt  qumdo  caufam  alicnacionis  a  minoribus  habcanc,dccre- 
tiun  non  icquiracur ,  vc  in Lr.  &:  toto  tic  C  quando  decrcto  o- 
pus  non  lic.Vinccn.de Fran.  dcci.2o<>.  i.p.n. 23.  Cancc.  hb.z  •* 
^.dc/blutio.a  nu.io;.tuac  cnim  alicnatio,  habcre caulam  prx- 
ccdcntcrr:  dicitur,vnde  ex  iuris  diipoiitione  obllaculum  ccnfc- 
ruradcmptum.  Et  iimiUtcrcritdiccndum  ,  non  cflc  occcflra- 
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rium  dccrctum ,  in  oMigatione  fada  a  riitoribus  li  cauilim  ha- 
bcnnt  ncccllhriam  antcccdcntcm ,  quo  fiquidcm  iiindrmcnro 
obrinui ,  in hoc fuprcmo  Ciitnlonix- lcn.'.cn,  in  K ccroclamo  cx- 
polico  contni  pupiilos  Carai^oras,  non  crar  ncccOarium  dccre- 
tumin  inflrumcnro  pcr  cormn  tutorcs  Hrmaro  qui  tirmarunc 
illud  Francillo  Bru  ciui  honorato,  cx  quo  quia  Rcgia  lcnrcntia 
in  d.  Rcgio  concilio  cranc  dicli  j  upilli ,  6:  pr.vdicH  curatorcs 
condcmnaci  ad  fblucndum  d.Dru.didam  ouanULatcm  Rctro- 
clamaram,  habcbat  igitur  didlum  inHrumciuum  caufiim prns- 
ccdenccm  ncccflariam  qux  cxccurioncm  paratam  h:d^cbat. 
vnde  dccrcro  non  mdigcbat  obligatio  prxdicb.  fuir  fada  dida  .i 
promifliodie     mcnfis  anni        {criba  caufo:  pro  col- 

lcgio  Hieronymus  Bofc. 

Ncquc  tandcm  nottn  tcx-dccifloni  obflarc  dicunt  Modcfli-  '4° 
ni  rclponfum,  in  1-  fub condirionc  zyfl-dc  condir.inflir.vbi  di»  \^ 
ccbatur,(cruumhcrcdcm  inflitutum,flnciuflii  domini,  ccndi-  ''^ 
tionc  parcrc  non  poflc ,  cuius  tcxtus  dccifioncm  vtnoflro  tcx. 
noncontrarictur,Cuia.Iib.?.obfcr.c.7.dixir,legcndumcflb,rc- 
icda  didionc  illa  negatiua ,  hotj^  quafi  pura  difpofitio  manear, 
ncmpcpoflcferuum  adnnplcrc  condirioncm.Qu<^  quidcm  in-  >, 
terpretatioridiculacft ,  &:  conuincirur  cx  co  quodcorrcccoria 
flt.contranaq;  Pandccris  FIorcntinis,vbi  ncgariuclcgirur,flmi- 
li  cnim  intcrprctationc  admifla ,  totum  ius  facilc  ad  concor- 
diam  rcduci  potcft  in  antinomiis- 

Accuriius  vcro  infira  hac noftrn  lcgc  vcrbo condhionem.di^iiC-  '4' 
rcnciam  confticuicquando  }^arcr  vcldoininusfCicrunthcredcs 
inftituti,  a  cafu  in  quo  non  patcr,non*dominii.s :  icd  vcl  /cruus, 
vcl  filiushcredcsinftituuntur  diccns,  quod  noftcrrcx.loqua- 
tur,quando  parcrveldominushcrcdcsinfticuuncur.quali  ca  lic 
noftra:  Icgismcns ,  quod  hoc  cafii .  pupillus  fine  tutorc  poflic 
coditioniparcre.atvero  quandofiliusjvcl  icruusheredesinfti- 
tuuntuceo  cafu  non  pofllnt  adimplcrc  condicione  ab/q;  liccn- 
tia  &:  voluncace  patris  vcl  domini,quomodo  ait  Accur.  incclli- 
gcndum  cflb  ccxtum  in  d.  !•  flib  condirionc  ft-  dc  condic.inflic- 
quod  confirmanc  cx  d  Jcgc  ihijjercs feruns injlitutm*  ^ 

Scd  hxc  fblucio  admicccnda  non  cft,nam  cx  contcxtura  hu~  ^A^ 
iufcc  noftrxlcgisconuincitur.  quinimoibinon  indiftinctelC.  : 
idcm  continunt  argumcntum,in  princ.  &:  iu  fine,  fcd  quodam-  *. 
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modo  arqiiiparatcain  cfFcctu,  proptcrrationcm  finalcm»  cum 
cnimin  princip.  lcgis ,  IC-  Paulus  propofiiiffct  ipccicm  facti, 
circa  adimplcmentum  conditionis,rclpecmpupilli, tutoris 

diccns.pollc  parcreconditioni,  &ipiamadimplerc  fineintcr- 
uentioiictutons,  ad  inftar  dicti  cxempli ,  decidit  in  fine  legis, 
relpectu  (crui  &:  domini ,  idcm  llatui,  cum  cadcm  lit  finalis 
lcgis  ratio.  quianempc ,  ncquc  dominus  fraudatur :  ncque  pa- 
tcr. 

Exquibusconcludcndum vcnit ,  quod  ficut  nofter  tcxt.  in 
v     prima  eiuspartc Joquitur  in  condicionc  faciendi ,  refpcdu  pu^ 
piili,ita&infine  inteliigcndusefttex.ineafaciendiconditio- 
ne,quaeiion  femdaret  (bminum,velpatrem.  Si  enim  condido, 
aut  dandi  eflet,  aut  alienadonem  condnerec,  fine  tutore ,  fine 
domincvel  fine  patrc,conditionemimplcrenonpoi?cnt,filius- 
familias,fcruus,vcl  minor:  quia  corumfa6fco,patcr ,  vel  domi-* 
nus  fraudaretur.ceffaretque  noftri  tcxt-  ratio  quod  prxfenMe 
•  videtur  Accurfius  hic  ,  vcrbo  conditionem  in  prima  dcclaratio- 
nclicet  non  ita  clarc  cxplicata,maxime,cuin  conditio,  qux  in 
£1^0  confiifacctiam  volente  domino,  potcfl:  fcruus  cius  adim- 
plementum  recufare.  &  non  adimplerc,  Lcum  proponas, 
C.  dc  hcrcd.  infti t.  in  fine ,  ibi  fotuit  enimtpumnk 
nimtimnmmlletit^*  Ecfinitur 
haec  lex  quinca* 
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AD  L  MVCIANAE 

CAVTIONIS    SEPTIMAM  D, 

HOC  TITVLO. 

Miiciana:  caucionis  vtilitas  confiftit,in  conditionibus 
quae  innon  facicndofuntconceptse:  vtputa  fi  in  Capito- 
lium  non  afcendcris:  fi  Stichum  non  manumifcrit ,  &  in 
fmiilibus,&  ita  Anrtoni,&  Hcracio,  dc  luliano  vifuni  eft, 
Qux  fentetia  ex  conftitutione  Diui  Pi)  fic  comprobata 
cft.  Ncc  folum  in  lcgatis  id  placuit:  veru  in  hcrcditatibus 
quoquc  idcm  remcdium  admiftum  eft.  Vnde  fi  vxor , 
maritumfuumcuidotcm  promifcrat,  ita  heredcm  fcri- 
pfcrit  ex  partCi  fi  dotcm^tjuam  ei  promifii  nccjue  peticrriti 
neque  cxcgrritrdenuntiarceum  pofle  coharredi,paratum 
fc  acccpto  tacere  dotcm,vcl  cauerc :  &c  ita  adire  polk  hse- 
reditatcm.  Sed  fiex  afle  fit  inftitutus  maritus  lub  ca  con- 
ditionc,  quoniam  non  cft  cui  caucat :  non  impcdin  eum 
quo  minus  adcat  hereditatem.  nam  lurc  ipfo  videcur  im- 
pleta  conditio  i  eo  quod  non  cft  quem  poffit  de  dotc 
conuenirc  ipfe  adeundo  hercditatem. 

z  Legatmm  nifi imfUta.  conditione^  legatMm  non  admittittttf 
drn*6 

1  Mens  lurifiopfulti  in  hac  lege  declaratut 

3  Conditio  negattua  quando  impleta  dicatur 

4  Hereditates  (fu.f  caducahantur^  quare fifio  apfUcabantur 

5  Legata  fub  conditione  negatiua^an  tranfmitterentur 

6  Legataquarerelinquantur  '       '  -  . 

7  Cauti0Mucianaquar€indu^a(i^n*2.^<6h6z 
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8  Cdutto  Muc/afta  quare fic  di5fa 

9  Jureconfultiquamauthorttatemdeiurehaherent  n.^j 

10  Mucianacautioquomodofuerit  introdu^an^iyi^Ayi^  * 
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1 5  ModalU  difpofitio fuh  conditione  refolutiua^quado fortiat  effe6lti 

17  Lex  noftra  quomodofit legendAjn'i%.i^*zvz2, 

zo  ^<3//>r  hereditatem  quis,quando  foffit 

21   Cauere  an  pojfit  comfelli  heres  vel  legatarius 

24  Conditiones  negatiua  qux fint^quit  Muciana  cautione  requirant 

2 5  Mttciana  cautio  in  quihifs  condttionihus  negatmis  locum  haheat 

/n.i^-cf  2,7 
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cite  negatiuam  continentihus  n-}^ 
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Vi V  s  tcx.matcriam  cxcraordjnanam  appcllac  Bar»in 
princ-  &aullibiin  iuceprouc  hic  declarari  acceflatur* 
Viildeeam  commendans^procuiaspcrfcda  macieria ' 
cognicioneobfeniadumeiliilud ,  quodexfupradidisdeclara» 
tum£uisUquideremanec,indi{pofidonibtt$  condicionalibus, 
ipfam  condicionem  efle  dominiim  &  reginam  ipfius  fieftamen- 
tanx  dilj  ofitionis.  Vndc  vcmcns  IC.  Vlpiahi, lib.i^.ad  Sabi- 
num,ciiiusFragmcnriim  in  hacnofl:ra  lcge  rcfcrrur,  pcrcipia- 
J    tur :  {cicndum  cfl,  vulgatam  luris  cf]'c  rcgulam,  lcgararium  vcl 
inftitutum  lub  condicionc.  ncquc  ad  hcrcdicatcm  admitti,  ne-- 
quelegacum adquircrc,m'li pnus  implcca  condicioncJ.qui  he- 
redi44-  infra  iiocxic  U[^k6^,  §.  fifub  condicione  circa  rae- 
dium  ihitVtiqiiigitttmiefiiaormfiexfletafitCMdm^^j^fi^^^ 
heredem  adbereditatem  viecaidt^^ue  ferimntiBi  vehdtreftitm  be^ 
reiHtatem.  C  ad  TrebelL  ex  qaipos  dedodcur  quod  is,  cui 
^  quid  fub  condicione  negatiua  non  &ci^ndirelinqtte6acur^n 
potcrat  ad  cmoJumcntum  aflequendum  admitci.dum  viuebac: 
licquc in cius  vita  iiliidnon  adquirebat.  quia  condinoncs  illar 
ncgatiua:  quar  innon  facicndo  confin-cbant,nonnirimortc/e- 
.  ;  cucailliusjcuius  rcfpcdkuappoiita  crat ,  implcca  dicebacur ,  1. 
•  Ticio  fundus  75.  fr.hoc  titiiJ.I.hoc  gcnus  niha  codcm  ibi  hoc 
-jnenusiegati  j?T//ww/»»«y>/ffr/>  ^pcrincb^  habcndum  eft,  acfi 
pofl:  mortcmTicij  lcgatum  ftii/ret- 1-  fcruo  inuiro^^.  §.i»fF4id 
^ jFt^ellian. quis  ica  Inflic  de  verbor. oblig>  cuios  fiquideitt 
iuris  dif poficiom's  pccafione ,  plures  heredicaces  ex  lege  fii- 
lia  &Papia>  canquam  caducae  fiftoapplicabancur.quia(cri- 
4  pcus  heres,  anee  implecam  condidonem  adire  non  p^Mlik. 
condicioncm  auccm  fub  qua  ei  emolumentum  relictym  erac, 
;  jn  vlcimo  vitxinftanti  quo  ip/c  moiicbacur ,  adnnpleri  dice- 
.  ;  bacur,Lfinal  digcfKquandodics  Icgat.  ccdat.  hercdicas  igicur 
]  vcl  lcgatum  fub  dicta  forma  rclictum  caducum  cfficieba- 
'  tur,  &  fic  filcus  in  eoiiicccdcbac,  1.  vni.C.  dc  caduccoli.  . 
f ' .  £c  iicet  fimilia  legata  ad  heredcs  legatanji-0aliAMcterentdr> 
quia  in  vIcimoviCfleinflanci,condicioiUanojii  raciendiverificaa^ 
cii  dicebacur^ai^mdiieresnl^s 7^  iuncto  d.$.  fi  quis  ita  •  d4«' 
ieruoinuito  ff*  ad  TrebelL  fiunquam  tamea  ad  ipfiim  r 
.  rium>cui  teflator  profpicere  voluit>peru<AfM)!iii^l^  ^ 
^  dicacis ,  vcl  lcgaci  c6modQ6^bmuiti({V^^ 
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•tfeftantis  eflc,manifcftc  apparct  :  cimi  licreditas,vcl  lcgatiim  a 
teftacore,obmentaipiiuslcgacarij  vtplurimum  lelinquatur^  - 
cx  l.nequcadiccitff.pro  focio. 

H9ecaatcmculndahirimaeflent,& vttaliaaQuincoMa-  T 
cio<eimcaitnttur,adhxcremediumexcogitans  ipSQointus 
Mudus  Scaeuola  procofifttl  Adx  >  poi:  interpretationemTndu' 
xit,  vt  rclida  fub  tali  conditione  ncgatina ,  ftatim  pcti  podirit, 
"^'    oblaca  c.UTtionc  a  lcgatario  ,  dc  iiuii  coiuratacicndo  pra:di£tx 
ncgaciiuc  coiiditioni:  autcocafu  quo  contra  faccrct,  fc  rcfli- 
tuturum  cmokimcnrum  acccptum.  hax  aurcm  cnutioadiclo  ^^. 
i^uinto  Mucio  nomcn  acccpit,  (icquc  canquaiii  a  luo  audorc 
ilLOnien  accipiens,  Muciana  cau  tio  appellatur^vt  adderti  t  g^l* 
ifiprarfenti,  Barr,  hfc!'^^^  a)ij  communiter,  ^  probac  Tcx. 
in  authentico  denupciis  f.qui vero  cola.4*  verii-  fid  ^ftttis  ' 
jUfiNyMfyMolina  Theolog.  deiufliti;  driure,trafta*2.difput.207.' 
&omniumnottifltmeGalgane.decondtc.fc  demonftsz»p*c^|!u '  . 
q.^.mim.i. 

Sedhuic,  rcfolutioni  obflatgrauc  dubium ,  prouc  in  limi-  9 
li  notat  Sarmien.hb-^.fclcda  ad  l.Galkis  in  princ.numcr.5.  cx 
co,quod,  cumlurcconiulci  fokim  habcrcnt  authoritatcmin-  ^ 
terprctanditnonverocorrigcndi,vclcmcndandi, vt Infbt.de  ■ 
iurc  natur.  genci.  &  ciuil.§.  rcfponla  prudcncum  L2.$«eodein 
temporc  ff.de  origineiur.  admifla  Pioiardi  inteipretadone  in 
diAo§»re^oii&prudentum,{2K»mdamOtoma«  c  . 

quomodoiieiDenir'^  Scgijgj|^|alem  c^umc^" 

Qua  difl&flftiiftf  opprcffui  Albericus  fic  diccbat,  quod''^*  • 
Quintus  Mucius  non  rcddidcrat  legaca  inuahda ,  quia  dcci- 
dcndo  vahditatem.vcl  inuahdiraccm  fimjhcmlcgatorum,  c-      .  . 
mcndarc  diccbatur  ius  ciiiile,  quod  lurcconiultisnunquam 
fucrac  pcrmi  flum.  Quia  legaca  rclida  fiib  conditionencgatiua 
nonfaciendi ,  fcmper  valida  fuerant,  iicct  enirapoft  morccm  ' 
legacarij  legari  non  poifit»  $.poft  mortem inftic.  de  Icga.late  i  \f 
hobis  fuprain  la.4.par.ntun.io»  legata  tamen  fub  coj^dicume  .    • . 
non&eiendirelidbt^  vaHdanihilominusdicebancar.  qukiUa' 
conditib ,  invltimo  vitae^iritu  purificabanir.  &  fic  in  vita  u 
plius  Icgacarij»  dcberi  tale Icgatumincipicbatur I.qui.duos  iS.  '1 
*  Ff  ii; 


Dig^ized  by  Gopgle 


Ad  L.  MvciANi€  Cavtionis  7.T). 
f  hxcconditio  ff.de manum.teftamen.I.i.in  verfi.penul. J.hc- 
rcs  meus 78,^.  hoc ciculo  late  anobis  %rain* J.i.^.part.a  nul 
mero  5. 

Hxc  aurem  Alberici  interpretatio ,  fi  rcarcperpendatur 
non  colliromiiino  difficultatem.  quia  licet  Quintus  Mucius 
non  conHrmauerit  validicatcm  ilmihum  Icgatorum,  fub  nc^a- 
ciua  condicionc  rchaorum  :  tamen  introducendo  fuam  cau- 
cioncm  fccir,  vc  hercs  commodo  legacorum  priuarccur  medii 

^cmporis,quodpcrcipicbacur,inrerimdumIcgatariusviuebat 
l.nonideod(J.tt.dc  rci vindica.I.fi fundumio^.  ff.hoc  titull.j 
§.fin  aucem  C.communia  dc  lcga.  quia  commodum  intermc* 
dij  tcmpons,  adimplcmcnti  condicionis ,  ex  diGtis  iuribus  infi 

5.  varia.c.  zo.  num.2.8.  nifi 
ccmpus  dlccaciiedum  fauorc  Jegatarij ,  quia  frudus  medij 
rempons,  ad  Icgacarium  co  cafu  percinerent ,  quod  confirmat 
'  ^^'incc.cxl.fi  ica  rclictum  44.§.Pcgafus  if.de  lega.i.&:  ex  J.eum 
qui,&ibi  Dodorcs  ffdc  annuisIcga.VndenuIlomodo  potuic 
bC9uoIa,ab  hcrcdc  inuito,cciam  caucionc  obl.i  ca  aufcrrc  com- 

modum  prxdictilcgaci.argumcnco  l.idquodno/lrum  ff.de  rc- 
guLiuris. 

'3  Vt  autcm  huius  difficultatis  vcrus ,  & gcnuinus  Ccnfus  pcr- 
c.putur,rc.cndumcft .  Quintu.n  Muc.nn  hoc  caut.onis  rc- 
mcdiumno.i.nv,.T.  legisinduxifrc,  fbd  pcrinterprctationc.n 
voluntatis.phus  tcftatoris,  &iuris,coniiderabatcnim ,  volun- 

•  tatcm  teftantis cllc.  vt  lcgati  com.nodum  ad  Jcgatnrium  per- 
tnicret, .deocn.m  lcgatum donatiodiccbatur, .-i  dcfu.iaore- 
hcla . ab  hcrcdc  pra.-rtanda.  p.inc.p.in/l,t.dc  lci;at.  ha:c  autem 
non  poterat  etfcau.n  /ortiri .  quia  vcrba  illa  cond,tio,iaIia  ne- 
gat,uc  conccpta  ,  &:appof,tain  lcgato,  vcluti  y?  i„  Cmloliu», 

^  mna[ccnclem.&m  vimconditionisli.nicbantur,  fpeci/ice  ad-  ' 
implcnda  crant.iuxta  i  nobis  notata  iL.pra  in l.i.nua  f.ouidcm 
cond,r.oncappofHaduo  voluit  teftator.  primu,ii  vt  Cawto- 
hum  noii  alccndcrct,  altcrum  vt  adniitterctur  ad  cmolumcn- 
tu  lcg.it,,^]uod  hcrinonpotcrat,  nili  adimplcta  conditioncvt 

■<   dictu  eft.&l.lcgato  .nfra  hoc t.tulo.coditio  autcm  q„x in  non 
taccndoconccptacrat,  non  potcratdiciadimplcta  ,iili  fccu- 

•  "  morte  c,„n  toto  vita:  temporc  clFct  in  mnnu  &  porcftatc  lc-  , 
gatar,j,  ilhin  ad.niplcndi,vcl  non  adiniplcndi,  difta  Lfcruo  ,n 
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uito  $.1.  cum  autcm  in  conditionibus  tcftamentariis  dirpofi- 
donibus  adiedis ,  prxcipue  attendenda  fit  teftatoris  voluntas» 
(vtfcpties  dictumeft;)  pofteaveromodus,autconditio  rcfb-  i 
lutiua  ,  cuius  propria  natura  eft  vrdilporitioncm  nonllifpcn- 
dat,rcdquodftatmifortiatur  etfedum,  dcindcvero  qiiodo- 
nusimpleatur,  didaLquibus  diebus,  §.rcrmiliusinfra  hoc  ti« 
tulo  &:  in  rclido  fubmodo,  tcncatur  lcgatarius  caucrc,lc  mo- 
dummiund:umadimplcturum,l.cas  caufas  80.  infra  hoc  titu- 
lo  lil  ribi  19  fF.dc  lcga.3.  ica  Qjiintus  Mucius  incerpretatus 
fuit,  prarftandam  eftc  cautioncm  de  modo  negatiue  conccpto  i 
obfcruando,&:  adimplcndo. Vndc  intcrpretatus  fuit  talc  lega- 
tum  liib  conditione  negatiua  conccptum,  eflb  a  principio  pu- 
rum,rcfolui  tamen  fub  conditione ,  vt  potius  tale  legatum  va- 
lcat,  quampcrcat.  argumento  l.quotics  15.fF.de  rcbusdubiis, 
&  propterea  legatum  illudpeti  poterat,  oblata  cautionc,cum 
hocditfcrat  modusa  conditione  dicta  l.quibus  diebus ,  hanc 
intcrprctationcm  tradit  Cuma.  in  didral-Mucianx,  &  Cuiac. 
lib,i4.obfcrua.c.3z.  triftis  enimeucntus dicebaturille,quivix  j 
expedari  poterat,  cum  legati  commodum  poft  mortem  cx- 
pcdandum  efltt.  vt  diccbat  Accurfinl.^.g.i.  vcrbocohcredi 
in iine  ibi Jed (riflts ff.dc  condi.infti. 

Ex  qua  interprctatione  infcrcbat  Spino.in  fpecUrtcftamcn. 
gloft.i^.in  princ.nu.85.  noftrumTcx.  c{^c\cgcnA\imMucian£ 
CAutionis  necefjitas^  proutin  pandcdisFIorcntinislegiturrnon 
autcm  C^ucian£cautionis  •i///////«fvcinvulgatisIcgcbatur.quod 
cdam  oblcruare  Duarcnum  inadditionibusad  Pand.  Floren. 
atteftatur  di£ius  Spino  indi£lo  loco.  quiacum  Scxuola  inter- 
prcrarctur,  conditiones  ncgatiuas  accipiendas  in  vimmodi, 
conftat  ncccflariam  cflecautioncm  ,  quemadmodum  in  om- 
nibuslegatismodalibus.eondemnando  Dodorcs  tcncntes  in 
dida  Lcautioncm  Mucianam habcrc  Iocum,cauia  implcmcn- 
ti  conditionis,  cumconftct,  Q^intum  Mucium  non  potuifl^c 
in  praeiudicium  hercdum  talem  cautioncm  introduccrc.  vc 
fupra  didum  cft. 

Scd  cgoalitcrhanc  remcxifti|^ocomponcndam,  vtvtro- 
quc  modo  conccxtura  noftra:  legis  accipi  poftit « &  Icgi  Muctd- 
vd  cautionis  njtilitas^  &:  MuctanA  cautionis  neceffitas  vt  obfcruac 
glofljiic  in  pra;lend.vcrbo  w///4/,diueria  autem  rationc,  quu 
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litalis  conditio  negariua  conficlcrctiir>  rcfpcdii  inftiturionis 
fa(fVc  ihh  condirionc  dc  non  faciendo  lioc  cafii  Muciana  cau^ 
tiononfolum  dicetur  vtilis ,  vcrum  ctiam ,  &:ncccrtaria:  quia 
fcriptus  heres,  hcrcditatcm  conlequi  non  y  oterat ,  quia  in  vlti- 
movitxfpiritu  adirchercditatcmnonpotcrat.  I.Hn.uriF.  quan- 
dodicslcii^a.ccdat  iclatc  diximusfupr^im  l.i.rum  ctiamin  lc- 
garo  v(ustm6tus , fub  tali  condiriouc  rcli;^l:o ,  l.hcres  mcus  79. 
vci  ii' rfuamuis  tfhoc  titu.ibi  qHamins  vfusfructiis cum  monetur  le  ^ 
gAtArius.inutiluerkgetur^txmen  Muciana  cauttonls  nccefsitASi  reme- 
dtum  vfufructu  (juoque  fub  condttione  i%UcutU6  non facte.ndi  legati  l<h 
atm hahetjn:imquc  cum  vfusfrudbus  mortcfiniatur,  §  i^na.infti- 
de  vfuf rudu  inutilc  crat  Icgatum  lcgatarius  cnim  in  vita  iega- 
tum  pctcrc  non  porcrat ,  quia  non  crat  implcta  conditio ,  ncc 
ad  hcrcdcstranlibatl.non  8.§.rale  ,ibi  quottes  enimcoh  rct  peT' 
fondid,  cjuod  Lgatur  ,  veluti  pcrfonalis  feruttus  ad  hercdcmeius 
non  tranfit  fl^.dchbcra.lcga.quocafuctiamdiciturcautionc- 
ccffaria,non  quod  necclfario  pra:rt:andalit,quia  nechcrcs,iicc 
lcgatarius  compclli  polfunr,  dc  caurione  prarllanda ,  cx  rcgu- 
lal.li  quis  %AS\  quis  omifcaula  rcftamcn.l.cumabco^i.frde 
contrahcn.cmpt-fcd  quod  nccclfarium  cft^caurioncmprxfta- 
re  ,  vtinrt:iturio,aut  lcgatuni  valcat.  Rc/pC(fVu  autcm  lcgato- 
rum,  fccunda  Icdbura  reccptaert,  vtlcgacur  Muciaiiascaurio- 
-   nisvtiliras.  quamlccturam  fcqui  vidcturPaulusde  Caftr.hic 
num.i.dumloqucns  dc  vcrbo  neccf  ttAs ,  illud  dcclarat,diccns, 
hoc  crt  vtilitaslegatorum.  quia  cum.Icgatafub  dida  conditione  ■ 
ncgatiua ,  ante  (^intum  Mucium  valcrcnr ,  quia  a  J  hcrcdes 
'11  lcgatari)  cranfibanc  di i^jwon  i'o\\wr\,%'i' ih\ ft noncoh^ret tran" 
Jlt,  latc  a  nobis  fupra  in  quarta  Rubricx  partc.   Eo  cafu  dida 
cautio  vrilis  dicctur  folum,  non  vcro  ncccrtaria,  vt  ea  pr^eftita 
legatariuscommodo  Icgati  frucrctur,  &:  ab  hcrcdcrccupcra- 
ri.  potcrit  ctiam&rcfpedu  Icgari  ncccrtaria  dici,  quia  cum 
Qiiintus  Mucius  fiicrit inh^rprerarus ,  lcgatum  ILib  condicio^ 
..  ne  ncgariua  rclidum,  ccnfcri  liib  modo ,  &  cum  in  di/pofirio- 
nc  modali  caurio  necclf  iria  rtr.cx  I.rt  tibi  19.ff.dc  lcgat  ;.necef- 
faria  dicctur,vt  ibi  ne^i^inddm  ^i  actionemfi non  caueas.  &:  con- 
tcxtura  nortrx  lcgis  (\c  pcrcipi  porcrir,  Mucianie  caurionis  nc- 
ccrtiras. 

*4      SedotFcrtfchic  inagna  diHiculcas  cradanda,  prscfu-^portta 

diuilio- 
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diuifionc  condidonum.quscin  nonfacicndo  confirtunt,quani 
cradic  lureconfulnis  in  l.fina.ff  dc  condi.inft--quia  cft  dirfcrcn- 
tia  inter  has  conditiones,namquc(untaliqua:conditiones  ad« 
uerfiis  quaslcgatarius  vcnirc  nonpotcft,  cciam  co  viucnte: 
duminfirmatur  ,vclutifi  Alexandriamicrit ,  fiad  Indias  non 
pcrucnerit,  aducrflis  quas  conditioncs  nonpotcftlegatarius  ^.j 
viucns  venire.  vndc  eo  viuo  poftunt  dici  implctae,  aliae  autcm 
funt  conditioncs  ncgatiux ,  qu^  nonnili  mortc  fccuta  polfunc 
diciimplcta:,an  cautio  Muciana  locumhabcat  indiftin<3:c,in 
omnibusconditionibus  ncgatiuis ,  vidclicct  tam  in  hisqu<jin 
vita  grauati  habcntur  pro  implctis ,  proptcr  ipfius  impofllbili- 
tatem ,  quam  in  eis  qux  non  habcntur  pro  impletis ,  nifi  eius 
mortefecuta.an  vcroin  his  tantum,non  vcro  in  aliis. 

Inhacquxftione  duxfunrcontrarixintcr  fcpugnantcso-  ^.s 
pinioncs,  prima  cft  corum,  qui  dicunt ,  non  haberc  locum  in 
conditionibus  ncgatiuis  ,  qux  viuograuato  proptcr  ipfius  im- 
poifibihtatcm ,  iiabenturpro  impletis.  vcluti  Jf  ^Uxarjdriam 
mnurit ,  ^ed  tantum  in  eis ,  qux  nonnifi  fecuta  grauati  mor- 
tc  proimplctishabentur,  quam  fententiam  confirmant,cxdi- 
uerfbrum  iurium  dccifionibus.primo  ex  I.Titio  flindus  vbi  dc 
limihbus  conditionibusloquens  aitcum  in  omnihm  conditioni- 
hm  quji  morte  legatorum finiuntur ,  receptum  eU  vt  Muciana  cautio 
interponatur'  Pondcrando  (MdiionQm\\hmmorte  legatariorum, 
tumcx  Iferuoinuito^^.  §•!.  fF- ad  Trcbcll.  ibi  nj(ifnevitd\, 
cumtale  72.in  princ.&in  §.i.I.patcrScuerinam  ioi.§.  fbcrus  I. 
hocgenus  \o6,  infrahoc  tiruionotatgloff  hic  verbo  in  ftmili^ 
bus  ,  Barc.  Iiicnumcro  ^.communcm  attcftatur  Socin.nun^.S- 
lalfin  1  liucapudadp.  num.io.  C.dctranfac.quod/equi  vide- 
turGalganc.de cond.&:demonft.i.p.c.<>.q.<?.nu.^.  dum  dice- 
bat,non  clfe  caurioncm  Mucianam  prxftandam,  ficondirio 
ncgariua,  vel  affirmariua,  implicitam  negariuamcontincns, 
poflctviuo  lcgacarioimplcri.quiadiccbat  Galgane.quodcau-  V 
tio  Muciana  fblum  pr^ftanda  cft ,  in  conditionc  aftirmariua, 
quando  imphcitc  ncgatiuanltontinct ,  vcluti  fi  rclinquatur 
fiib  conditionc  fi  viduitatemferuauerit;  prout  decifum  refer- 
curDccif^.  RotxMarchi^  Stcphani  Graria.mL5.vel  quando 
flib  conditionc  rclinquitur,  qux  non  potcftbcnc  adimpleri, 
i,iiliprxftica  caucionc  quia  cunc iimiliccr  cauriocricprxftan- 
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da  ,  hanc  autem  cautionem  Mucianam  non  appcllarcm ,  fcd 
ad  fimilitudinem  vna  cum  Caflrcn.  in  J.^  incipien.  fi  quis  ita 
'  num.i.fF.de  condit.inftit.Simon  de  Pr^ti.  de  interpreta.vltim^ 
volunta.lib.^.interpreta.num.iS.  Sotomaior  de  vfufruc.lib.i. 
infine  conclufi.i6o. 

28  Conrrariam  tamen  fentcntiam,  cum  publice  huius  Text. 
contcxturam  declarabam ,  amplcxus  fui,  &:  nunc lcquar ,  nec 
ab  cadifccdam.  imo  cxiflimo,in  condirionibus  ncgatiuisqux 
viuo  lcgarario  implcri  ponimc,  Mucianam  caucionem  eire  ad- 
mittcndam,  dummodo  tamcnhatconditioncs  ,cx  fado  lega- 
rariorum  pcndcantinon  vcro  fint  cx  illis,qux  a  cafij  &:  fortuna 

29  pendcnt,vtnotat  Acos.inl.cum  tale  j.fiarbitratun.^.Jimita.^. 
tum  &  quod  conditio  ncgatiuanon  fit  dciliis  qux  viduitatcm 
inducunt,  quia  in  lus  conditionibus  non  admittitur  caurio 
Muciana,vt  con.^S.Jib.i  confilio.  diucrfb,  Do£lorum  matri- 
mon.congcftorumper  SiJetum,n.4.rcfertur,&:probaturinl.i. 
&  2.C.  deindida  viduita.  toJJen.  quod  intclligcndum  vcnit, 
vbipcrlegcs,  &iurarciiciturconditio,  quacinducit  viduita- 
tem ,  veluti  quando  virgini  apponiti;r ,  fecus  vero  quando  per 
iura  non  rciicitur,veluti  fi  viduas  apponatur.  quia  tunc  cautio 
Mucianaadmittitur,etiam  in  dida  conditionc  ncgatiua-hanc 
amplctStuntur  Cuma-&  Soci.hic  in  princ.quam  confirmabam 
ex  fcqucntibus  fundamcntis. 

Primo.  nam  Quintus  Mucius  Scxuola  huius  cautionis  au- 
^or,non  tam  attenditad  nimi;im  iurisfubtilicatcm  ,  quam  ad 
communcJcgatariorum  commodum  profpcxir.  Qui  contra 
voluntatcm  tcflantium  fraudabantur ,  Icgacorum  vrilitate 
quamin  vitapcrcipcrcnonpotcranc  ,vc/upra  didum  eft.hoc 
autcminconucnicns ,  ncmpc  quod  commodo  Jcgatorum  pri- 
uarcntur,  a:quc  conJidcrarur  inconditionibusquxviuo  Jega- 
rario  impJcri  pollbnt ,  acquc  in  cis  qu^  non  nifi  mortc  fccuta, 
pro  implctisliabcntur. 

Sccundo  fimdamcnto  corroboratur  h^c  fcntentia,  cx  con- 
tcxtura  noftra:nicc  Jcgis,vbi  conditio  ilJa,  Jt  Cdfitoltum  mna- 
fcenderityft  dotcm  non  pcttcrit  caucioncm  Mucianam  admittit:vt 
cJarc  lcgitur.  vtraquctamcncondicioviuo  lcgacarioimplcri 
pocc/l:,  quinimo  prima,  fi  Capitolium  non  afcendcrit ,  ccrtum 
cft:  purificari  invlcimo  vitxJpiritu^vt  in  I  fina.ft.dccondit.in- 
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ftir.fecunda  '^ntcmyVohMi  fidotemnon  fetieritynequecxegeritt  c-  5' 
tiam  in  vita  grauati  adimpleri  per  acceptilationem  potcft:,  vt 
appare t  infra  hac  legc  ibi  paratum fe  accefto facere  dotem,  l-  mu- 
lier  20.fF.dc  condit.  infti-  igitur  conditio  in  vita  grauati  adim- 
plcta  dicetur,  &:  tamcn  conditio  ha:c  ,  Mucianam  cautioncm 
admittit. 

Vltimo  fundamcnto  corroboratur  Mucianam cfiutioncm 
locum  habcrc  in  conditionibus  negatiuis ,  qua:  viuo  lcgatario 
adimplcri  podunr.  quod  dcfumiturcx  Icgcnoftra  ,  ibi/  Sti^ 
chum  non  manumiferit ,  doccns  in  legato  (iib  tali  conditione  rc- 
hdo,  Mucianam  cautioncm  locum  habere.&:  in  1. 4.§.fin.  fl-dc 
cond.inft.vbi  luhanus  fcribit  eum  qui  ita  heres injUtutus  efiyfifcr» 
uum  hereditarium  non  alienauerit  cauentem  cohercdt  imfleri  condi- 
tionem.cjuit  condttio proprie  in  non faciendo  concefta  efl .  vt  obferuac 
Accurf  verbo  coheredh  &:  in  1.  cum  fub  hac  67. ff.  hoc  titulo.&: 
tamen  lcgatario  viuo  implcri  potcft ,  fi  Stichus  viuo  lcgatario 
.moriatur,vel  fi  eius  dominus  eum  vendat.co  cnim  cafli  ccrtum 
eft,manumittinonpo(rc,l.quacfubhacconditione  8.§.quotics 
fF.decond.inft  l.turpialcgata54.§.2.dclcgat.i.  ergo  clarcap- 
paret ,  Mucianam  cautionem  locum  habcrc  in  conditionibus 
negatiuis,qua:  viuo  lcgatario  impleri  poflunt. 

Ncchuicrefblucioni  quidquam  obftat  intcrpretatio  Albe- 
rici,cxiftimancis,cxemplumhuiuslegis  eire  intclligendum  dc 
fcruo,qui  eratconiundus  legatario,argumenco  Tcxt.  in  l.cum 
talc  jz.fflhoc  tit.  nam  h^cintcrprctatio  Alberici  ridicula  cft, 
&:a  Bartolohicnu.5.  taiiquamdiuinatoriarciicitur.  Vndc  i- 
dcmmcc  Bar.diccbat ,  triftc  cflc  /crui  mortcm  cxpcdarc.ideo- 
quc  incaconditionc  locumcflc  Mucianxcautioni.  argumcn- 
to  didx  l.cum  talc,ibi fnit  enim  fericulofum  /W//f,quam  intcr- 
pretationcm  communiter  amplcduncur  Dodores  hic  ,  &:  in 
didal.cumtalc^liquidoigicurac  clarcrcmanct ,  Mucianam 
cautioncm  locum  habcrc,  in  conditionibus  ncgatiuis ,  qui^^  vi- 
uo  legatario  implcri  polfunt. 

Vndc  fupcrcft  vt  tundamcnta  pro  contraria  parte  adduda 
diluamus,  nc  quibufdam  indiflblubilia  apparcimu ,  pro quibus  « 
cftpr^'fupponendum,huiuslcgiscoi?tcxturam>&  dccifioncm  35 
locum  habcrc  in  conditionibus  dc  non  facicndo  conccrtis, 
quando  tales  conditioncs,  fi  alHrmatiux  concipcrcntur,  eflcnt 
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poteftatiuae :  &  a  mera  voIuntate,&:  poteftate  grauati  pendc- 
rent  vt  rcdc  aduertitGalganc.  decond,  dida  JL.p.c.<J.q.6.n.i- 
&:  Manuc.Acos.inrcpc.l.cumtale§.(iarbitratu,limita.4.n.i2. 
vcluti  in  iiac j7  Captiolium  non nfcenderu-  qumimo  hqc  conditio 
li  afHi  matiuc  concipiatur,  (Q\\\ccx.ftin  CApitoliitm  afcendtri:,^o- 
tclhuiua  cftjVt  lupra  in  I.i.didum  eft.  tum  &:  in  hac  conditio- 
wcfiferttnm  nonnmnnmifcrit'  quialimiliterhqc  conditio,(icon- 
cipiiUur  affirmatiucj/7/7r////w  /»4;///w//£'r//,potcrt;atiuaeft.  quia 
data  libcrcate  leruo,  iple  cam  recufarenon  poteftl.fecundum 

35  vcrli.Iicct  C.dc  tc/lamcn.manum.quod  (i  conditioncs  ncgati- 
UiV  conccpta:,encnt  calualcs ,  veluti  ii  nauis  ex  Afia  non  vene- 
rit ,  Muciana  cautio  non  admittetur.  docct  Paulus  dc  Cartr. 
hic  num.  i.quia  lidiculum  cH:,  quem  cauere  polle,  non  ficri  id, 
quod  a  fato,&:  fortuna  pendet.  &:  in  hoc concordant  omnes 
Doctorcs  hic.&: in  authentica  cui  relidum ,  C  Ac  indic-vidui. 
Baldui.inSc^uolampag.io5.&:  dc  conditioc-8. 

37  Dubitant  hic  quamplures,  an  conditiones  mixt<^  fub  ncga.^ 
tionc  conccptq,admittant cautionem  Mucianam ,  &:  cum  c6- 
munis  Dod:orum  fcntentiaillam  admittat,  in  conditionibus 
potcftatiuis,aperte  fignificarc  voluit,in  mixtis  locum  no  habc- 
rc.  &:  non  incleganterhoc  Ratuit.  ratio  cnimplana  efl:  ,  nam 
cum  conditio  mixta  lit,qux'  ex  duorum  faiSto  ,  &:  volunta- 
tepcndct,  vclutihxc  fi  Seii4s  Titidnupferit ,  &:  vtriufquc  vo- 
Iuntas,&:fa6lumrcquirarur  diircnticntequcvno.condirio  dc- 

3^  ficiat  licctex  arquitate  habeaturpro  implcta  l.in  tcflamcn- 
to  3i.ff-  hoctitulo  indc  fit ,  quod  conditiomixta  potcflati- 
ua  ,  vcluci  fi  Ticio  non  nupferit,  vno  dillcnticntc  impletur, 
iidqucex  voluntatc  tcftatorispra:fumpta,crgo  cciam  ex  volun- 
tatc  tcflatoris,  condjciomixta  non  ficicndi,  confcrturinnon 
faclum  vniufcuiu/que  ,  &:  licin  mortcm  altcrutrius,  iuxtarc- 
gulam  Text.in  §.fi  quis  ita,in(litut.dc  verbor-oblig.  vbi  condi- 
tio  fi  quid  non  fiat,  pcrindc  cfl,  ac  fi  cum  morictur  cAbtcon- 
cepta. 

39  Veraiguurrcfohuio  cfljin  conditionibusmixtis,qucin  non 
facicndo  concepta:  fiint ,  Mucianam  cautioncm  non  admir- 
tendam:eo,quia  quando  Icgatum  rclinquiturpofl  mortem  al- 
terius,  non  habcc  tunc  locmncautioMuciana.  vtin  1-  hocgc- 
nus  io(;     hoc  titulo  ibi  »  &  ideo  mcMsicinnacaHtione  iitjrfofi- 
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'tti^cdfere  Ugatum poteft. (\m2i  legatariuspotefl  alia  viacapcre  lc-  ^ 
gatiim ,  &:  ad  illiiis  commodum  admitti.  vt  latc  iiipra  a  no- 
bisinl.i.  anumero  ^z.didum  eft,  dc  conditione  mixta,cum 
aliis  fcqucntibus.  &:  maximc  num.:;^.  vcrfic  tcrtium.  L]uod 
fij^nificauit  Galgane-  dc  condit.  &:dcmonrtrat.  i.part.cp|'.<. 
q.(^.num.5.diccns,  quodcautio  Muciana  nondatur,  qur.ndo 
lcgatumaliaadione  adquiii  potcfl:.  cx  LAuia  75.§.i.ff  hoc  ti- 
tulo, &:ex  Ki  ita  ici.tf.cod.  Ludouic.dccifioncPcruli. ^r.i.p. 
num.42.infine,Iacobusi£milia-qucm  ipic  rcfcrt  con.  i6.nu- 
mcr.  z.  vndc  cum  talclcgatum  aiSione  ordinaria  pctaturpoft 
mortcm  jllius.  ad  quem  eonditio  rcfcrtur  ,  non  cfl  lociis  cau- 
tioni  Muciana:,  ftantecnimrcmcdioordinario,  extraordina-  ^ 
rium  cefrare  debet.  argumcntol.in  caufa:  if.dc  minor.  vtno- 
tat  Antho.Olibadcadio.r  p.Iib.^.cap.^.  a  numcr.64.  in  princ. 
nccprxdidis  obftant  argumcntain  contrarium  addu(5Va.  &: 
imprimis  non  primum ,  de  di(^al.  pater  Seucrinam,  §.  focrus 
fF.hocritulo  cui  Accurf.  ibi  vcrbo  tju/aMorte,  diucrfimode  fa- 
tisfacere  volens ,  valdc  fc  diuertit ,  ad  mulicrcs  qui  contrifta- 
b.mtur  de  morte  virorum ,  &:ad  eas  qui  corum  morte  Ixta- 
bantur,Iongo  fcrmone  contcxturam  tcncns,  quam  ctiam  tra- 
ditBar.ibidcm,hcctnum.2.dicat,tdco  ibi  cautioncm  Mucia- 
nam  non  admitti ,  quia  ibi  illa  conditio  alhrmatiua  ,  rcfblue- 
batur  in  tacitam  negatiuam,  cx  quo  cautio  non  admitte- 
batur. 

Hanc  difficultatcm  intadara  rcliquit  Pauliis  dc  Caftr. 
ibidcixi  icd  ex  Tupra  a  nobis  traditis  facilis  cftinterpictatio, 
quo>i  in  di«5ta  I.patcr  Seuerinam  in  §.Socnis  &:  in  dida  Lhoc 
gcnus  lo^^.fF.  hoctituloidco  Muciana  cautio  non  admirtitur, 
quia  conditio  illa  de  qua  in  didis  iuribus ,  non  crat  potertati- 
ua ,  fed  mixta ,  cum  a  duorum  voluntate  pendcat.  &  cum  dc  - 
ficiente  vnico  cafu,  ex  aliapoflit  adquiri  ,  legatum  relidunv 
ccnfetur,  etiam  in  mortcm  altcrius ,  qui  potuit  viuo  lcgatario- 
dcccdcrc:  at  vero,  nofter  Tcxt.loquiair  dc  conditionibuspo- 
tcftatiuis  ,  in  non  facicndo  conccptis,  qux  cum  Colo  ta^o 
lcgatarij  impleantur.  quando  funt  affirmatiua:..  ita  ex  folo  iU 
lius  non  fa<3:oimpIcntur ,  quandofunt  ncgatiua: ,  idcoque  fo- 
turu  in  mortcm  i^lius  lcgatarij  cenietur  rclicbum  lcga- 
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tum.  nou  vero  in  morccin  icriu;  viidcadmiccicur  Mucian^ 

Caiitio- 

43  Prxdidasautem  refolucioni  obllare  videcur  cext*  in  1*  cum 
talc  71.  in  princip.  fF.liocticuL  vbi  ponicur  hxc  condirio, 
fiAlAerknondifit^eriti  qtuequidemex  regulatradicafupn  ia 
Li.mixta  eft>cum  a  duorum  pendeac  voluntate ,  pendet  cnun 
i  voluntate  legatariac  liberotmn,&  tamen  docetluri&on-' 
fultus  Mucianam  caunonem  locum  habere,  licet  appareat,ce*> 
ftaforem  in  mortem  vniuicuiufque ,  aut  in  noo  fiiaum  vtnu£> 

4^  que  legacum  rcIiquifTe.QuJcdimculcas  augecurejcciufdem  le- 
giscontextura,  ia§.Ticius  heredem,  vbipoflmortcaialcerius 
Fuit  rclictum  ridcicommiirum  fub  conditionc non  tacicndi  & 
tamcn  dubicatur,  an  cautio  fit  admittcnda,igitur  apparec  Mu- 
,  cianam  cautionem  non  admitti  in  condicionibus  mixtis  nega-^ 
ciuis.  Q^daucem  legacum  cenfcacur  rclidumpoil  altcrius^ 
mortem ,  apparec  ex  cpntcxtura  didi  §.  cum  in  eo  non  fimde^ 
tur  IC«  fed  pocius  >  quia  viuo  legacaeio  condido  pocerat  im^ 
pkri:vc  apparet  icA^ijmmm  vmt0€mrel$^mmefi,m^m€0MMi$0 

Hxc  autem  fendamenta  licec  quodammodo  pra^ 
lutioni  contrariari  vidcantur,paru  m  me  moucnr,  vc  a  pra:di(Sla 
fcntcntiadifccdam.imo  illam  veriliiinam  crcdo- 

4J  Ncc  ob/l:  mc  contraria  adduda,  &  non  priinum  de  dJ.  cum 
talc  in  princ.qucm  tex.intcrprctaturPaul.de  Cail  conftitucn- 
do  diffcrcntiam,  an  cximplcmcnto  talis  conditionisncgatiuar, 
eKpedccur  criflis  eucntus<namque  iioccafu  dicunc ,  Mudana: 
caucioni  locum  eire.  Si  vero  implementum  condicionisnega- 
ciuarpollic  fequitabiquecrifti  &:luduo(b  euencu^qaod  cunc 
Muciana  cautio  non  (ic  prcftanda-  Sed  haec  iacerprecacifi 
.  non  collic  diificulcacem*  Accurfius  veroibi  verbo  velmt  quo^» 
dammodo  eius  incerptecationem  >  6c  incelledum  pra^fenfiile 
videtur  >  dicens,  caucionem  de  qua  ibi>  noh  dici  proprie  Mu- 
c^anam  caucioncm,  lcd  quafi  Mucianam ,  denocans  impro  - 
priecatcm  conrincrcinfc  6c  ad  inftar  ipllus  ibi  fimilcm  praJlla- 
rc.  lit  licct  Accuriij  interprccatio  quodammodo  admitci  pof- 
fir,  iliccr  aiitcm  &  clariuscxiftimo,  didxlcgis vcrumfcnfiim 
pcrcipi  ^  onc,  cx  ciiifdcmmct  tcxtus  contcxcura ,  pondcrando 

4^   ipfms  ycrba.  ibi  icrmifn  imferAter*  quibus  vcrbisiatis  clare  dc- 
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inonftracur,Mucianam  cautionemibiadmitti,  noncxiuris  ci- 
iiilis  ftridadilputandi  rationc,  rcpugnabat  enim  (iipradidis, 
fcd  fiiit  admilla  cx  Imperatoris  refcripto  &c  aucboritatc , 
quia  cum  lurcconfiilti  non  haberent  potcflatem  inducendi 
ius  nouum ,  aut  rcccdcndi  a  rcceptis  iuris  ciuilis  tradirioni- 
bus,  vtiuprainprincip.  luiiuslcgis  tradidimus.  Ec  probattex. 
in  1.  prolpexit  12.  ff.  qui  &:  a  tjuibus  ,  indc  ficbat,  quodeo  ca- 
lii,  quoproptcrmanitellam  xquit.uem  ,  a  iuris  ciuilis  tradi- 
tionibus  rcccdendum  vidcbatur,  litigatorcs  Principcm  adi- 
bant,qui  conftitutione  &:  audoritate  fua  ius  ciuile  ex  xquitate 
temperaret, quod  fbli Principi liccbat.  Li  Cod.dc Icgibus,ibi 
j»ter  dtfjHitatem  »  tupjue  interpofitum  ,  interfrctAtiotJem  tiohis  foUs 
^ofortety  &licet  tnjpiccrc'    Impcratorum  ci^nn  dccreta  ,  6c 
Prudcntum  rcfponla  ,  tunctemporis  interponi  fulebant.quo- 
ties  ex  vna  parte  ^rquitas  &:  fauor  aliquid  fuadebat :  ex  alia 
vcro  partc  iurisftricli  rigor  ,  aliquid  pofhilabar,  vtnotatSpi- 
no  in  Ipccu.  teftamcnr.  glofr.  50.  in  princip.  de  codicill.  nu- 
niero  vigclimo  odauo ,  igitur  cx  xquirate  motus  Imperator, 
in/pccie  didbcle^  cum  tale ,  Mucianam  cautionem  admi- 
lir,  nam  fi  non  admillflbt,  cxpcdanda  elFct  matri  filiorum  iiio- 
rum  mors ,  &ric  opponcrctur  ei ,  triflis,  &:  luduofa  filiorum 
morris  cxpccbatio ,  qux  quidcm  xquitas  fimiliter  milirabar 
infccundo  cxemplo  ipfius  lcgis.  de  libcrto  '\hi  periculpfrm  ac 
iriUe  Ithertum.  Quia  cum  libertas  magnx  fit  acftimationis ,  vt 
infra  in  ).  Titio  centum,  §.Ticio  ccntum  lo  i.  diccmus,  ine- 
ius  fauorem  inducca  fiiic  Muciana  caucio^ex  bcnigna  inccrpre- 
tationc. 

Exquibusinferturinterprctatioad  I.cummarcr  18.  ff.dc  111- 
off.tcllam.vbi  exDiui  Adriani  rcfcriptodecretumfuir,hercdi- 
tatem  maternam  ad  filium  pertinere  cum  mater  alios  hcredes 
inftituiflct.  eoquia  falib  ipfa  audiflet  iilium  fuum  militcm  de^ 
cefliflfe.  quod  benigna  Imperatoris  interpretationefuitadmif- 
fum.qu^  quidem  fimiliter  admifl^a  fuir,in  l-admonendi  ^i  ff^dc 
iureiuran.I.diuifratrcs  fl^depccnis,I.DiuusPius  28.  fl^.dc  regu. 
iuris.  quibus  iuribus  benigna  interprctatio  >  ex  Imperatoris  rc- 
fcripto  admiflla  fuit.  .  . 

.  Ncque  ex  his  admittenda  eft  intcrprctatio,quam  indc  infe- 
rcbat  Spino  d.glofll^c  .princ.n.zS.adl.patcr  Seucrin^m,vbi  di- 
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ccbant,ex  liac  bcnignaintcrprccationc  impcriali  ficri,licredi- 
tatenitcftatoris  pcncs  cius  filiam  rcmancrc ,  non  vcro  JElio 
Piiilippocxpcdarc.  quinimmo  talis  interprctatio  falua  pacei- 
ipiius  Spino,nequc  litcra:  tcxtus,ncque  mcnti  tcftatoris  aliquo 
modo  adaptan  potcft.  quia  ibi,  idco  lcgatunTVcl  fidcicommir- 
lum  ^lio  Pliilippo  non  cxpcdauit :  quia  a  tcllatore  fidcicom- 
mifTum  principalitcrerat  rcJidum  Scuerina^  Procular  tcftato« 
risfilias ,  cui  ad  nubcndum  Pliilippum  cognatuminmaritum 
dclignaucrat,  quodfi  non  nubcrct  cidcm  Philippo  reftitui  fi-i» 
dcicommifTum  volcbat,in  rccompenlationcm  iniuriic,  qua  af- 
ficicbntur  Philippus,(i  a  Procu la  rccufarctur  ,  cUm  autem  ip/a 
nondum  viripotcns  deceircrit ,  ruumque  aiiimum manifeftarc 
non  potucrit  indcque  iniuria  rcpudiationis  affe^tus  non  fucrit 
Philippus  cognatus:  dcclaratum  fuit ,  Fideicommiflb  in  fauo-  i 
rcm  Phihppi  locum  non  cHc.  quia  non  vidctur  conditioncm 
cxtitiflb.  rcmanet  igitur  fidcicommiflumapud  hcrcdes  teflan- 
tis,a  quibus  relicl:umefl,l.lcgatum  C.decondi.incer.  apparct 
igitur  malc  ab  Spino  dici,lmperialem  bcnignam  interprctatio- 
ncm ,  in  dida  I-  patcr  Seucrinam  dccidifle^uinimo  ex  conic- 
durata  tcflancis  voluntate ,  fideicoinmiul  declaratio  fada 
fuit.  ..^  .  «... 

Ncc  quidquam  in  contrarium  obflat  tcxtind.J.  cum  taJc  §. 
i.infra  hoc  tit.  vbi  hcrcs  inflituebatur  f iib  conditionc ,  fijidei^ 
commiffi  cautio  non  fuijfet  petita-pro  cuius  perfeda  cognitionc,^^ 
decifionc  animaducrtenduracft ,  quod  illc  qui  rogatus  cft  hc- 
reditatem  rcftirucre  ipfi  fideicommifl^irio ,  cauerc  tcncbatur 
de  ea  rcftituenda,dc qua  cautionc  intelligcndus  cft  titulus ,  ff. 
vtJcgato.fcu  fideicommiflb.Iicctcnim  ex  I.i.ft'.eod-cautio  in- 
troduda  fit,  lcgatorum  feruandorum  caufa ,  cx  Prartorio  edi- 
£Vo,ad  fidcicommifla  vniucrfaliaexrciilumtuitcdi<flum,  I.harc 
flipulatio  i^.fF.co.quxcaurio  ncccifariacrat,quoad  vfquc Di- 
uus  MarcusLiipcrator  inl.4.&  m  I.farcdebetis ,  C.  vt  in  pof- 
fcflionem  Icgato.  ftatuit  ,rcmitri  talem  cautioncm  nonpoflc. 
Vndc  cum  harc  rcnnfno  cautionis  noua  cflet,  difputab.at  Papi- 
nianus,vrrum  ance  confticucioncm  Anronini,fi  hcrcs  inftitucus 
grauacuscfletpoftmorccmfuam  hercdicatcmrcftituerc ,  Cifi'' 
dcicommifli  cautio  non  fuiflcc  pctita ,  admitccndus  fit  fidci- 
commifli.  ius ,  ftacim  oftcrcns  caurioncm  Mucianam ,  &:  cum 

'  .         .  Papinia- 


DE    CONDITIONIBVS   ET  DeMONSTRAT.  i^T 

Papinianus  duabiis  cx  cauds,  in  di<5ba  fpccic  poficc  Mucianam 
cauaoncm  rciiccrc ,  vnaquia  poftmorccm  hcrcdis  fidcicom-  ^ 
miflumcraErcli6tum,quo  cafii  locumnonfblcbachabcrccau- 
tio  Muciana ,  cum  non  admiccacur  ibi ,  propccr  condicioncm 
ncgaciuam,aliud  quod  lcgaci  prarftacioncm  poflcc  impcdirc,  6^ 
^c  cx  alia  caufa  Icgacum  adquirerc  l.auia  yy.vcrfl  Muciana  in-  \ 
fra  hoc  cic-ibi  MuctartA  cahuo  locum  non  habet  ^fi perdliam  condttio^" 
mm  acfto  Ugati differri poJftt  AXzQxi  cancum  caufa  vfus  fuic,  quod 
viuo  fcihccc  fidcicommiflkrio  poccfl:  impleri  condicio.Hoc  cfl:, 
quia  poccft  cfle  ccrcum  cum  non  pcciilFc  ab  hcrcdc  caucioncm  •  '"^ 
fidcicommifli,flprius  iflcmoriacur,  nondumab  capccicacau- 
tionc,vc  clcganccr  rdpondccBaldui-  ad  Scxuolam  pag.iro. 

Moucnc  hic  Dodtorcs  aliam  qua?ft:ioncm,an  caucio  Mucia-  ^5 
na  locumhabcacin  cocradibus  celcbracis  fubcondicionc  non 
facicndi,  vc  fi  ahquid  cx  concrad:u  ftipulacum  fic  ,Ji  aliqutd  non 
fuerttfa^umMoc\^ofCit  adquiriprxftica  haccaucionc.qucmad- 
modum  lcgaca  adquiruncur,  vc  fupra  didum  cft-  quam  locuni 
habcreinconcradribus,  nondcfucruncquicxiftimarunc.  quod 
confirmabanccx  lcuiflimisfiquidcm  flmdamcncis,quorum  pri- 
mumdcfiimcbancexI.infulam^S.  §.final-  ft.locac.  vbiicaid 
quod  in conucncionem  dedudum  cft,  Iblui  iubccur,  fi  is  qui  il- 
lud  rccipcre  ccnccur,idoncc  caucac,  dc  co  cxpcndendo  in  cius 
rcfi:;(5l:ionem.  .  ^ 

Sccundo  confirmanc  ea  rationcquia  qucmadmodum  in  §.fi  54 
quis  ica  Inft.dc  vcrb-ob.  in  ftipularionccondicionafi  dc  nonfa- 
ciendo  conccpta,morte  creditoris  cenfcrtir  impJeta,&:  idcm  c- 
uenirc  dicunt.in  ca  conditionc  adie£ta  IcgacOjI.i.^.r-fl^.dc  c6d. 
inftic.  vnde  cum  condicio  illa  non  facicndi  xquiparecur:quoad  . 
eftedum ,  vc  morce  grauaci  ccnfcacur  vrroquc  calli  adimplcca, 
&:caucio  Muciana  locum  habcacin  condicioncquxmorcc  fi-»  • 
nicur  Ex d-J.Ticio  fi.indus  y^.infra  hoc  cicd.l.fcruo inuico  §  i.ft. 
.adTrcbclI.icacaiitio  Mucianalocum  habcrcjequalicer  dcbcc, 
tam  in  concradibus  qu.am  in  vlrimis  voluncaribus. 

Tcrriumhindamencum  dcfumunc  ex  co  quod  donacioncs  55 
caufa  morcis  ad  inftarconcra^^uum  habcncur,princip.Inftit.dc 
donacio.&:  ibi  Accu.vcrbo  c^^non  niortis  &  vcrbo  mortU  incelli- 
gcndo  de  donarionc  fimpHci  quarficcaufa  morcis,  non  vcro  dc  • 
c.iqusE  cx  confequcntia  dicicur  donacio.vc  Icgacumjcdindo- 
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nationc  caufa  mortis,caiitio  Mucianaadmittitiir,  auth.de  nu- 
ptiis§.  quae  vcrocol.4.  ergo  in  contra6Ubus  dcbet  Muciana 
cautioadmitti- 

Tandcm  in  huius  fentcntia!  confirmationem  adducebant 
tcxt.  in  l.flatuliber.^.fF.deftatulibcr,  vbiquandoquid  prseftari 
nonpoteft,lUfficitad  cmolumcnti  adquifitionem,quod  cauno 
admittatur,  ex  quibus  fundamcntisdiccbanthanclententiam 
tenere  Accur.inl-fiue  apuda6ia28.vcrbo^4<5?<?  C.de  tranfa%& 
ibi  Cin.Bal.Rip.Curtiumfcniorem. 

Contrariam  tamcnrententiamlongc  vcriorem  exiftimoef- 
i'c  nempe  Mucianam  cautionem  non  habcre  locumin  contra- 
6libus>tcnet  eam  Bar.hic  n.^.fcriben-in  l.fi.  C. de  pad.&:  ibi  A- 
lcx.  n.^.Deci  n.j^. Alex.in  l.iiueapudada  C.  de  tran{a,n.7.& 
ibi  Iafn.5. Pau.de  Caft.hicn.^.inh.  hanc {equuntur  Coftajih. 
2.feIedl.c.5.n.4-Anth.Gomcz.lib.2,.var.c.ii.<nu.73.  Cuia.  lib.4. 
obferua.c.3i.Mohn.  de  Hifpano.prim.li.z.c.iz.n.i^.  Matienco 
li  b.  5  .noux  recop.  ti  1. 10 .  glo/ •  1. 1. 7.nu .  4.  in  finc ,  Molii^a  Thco- 
lo.de  iufti.&iure  tradat-i.difput.  185.col.218.  littcra  D.Spino 
infpccu.tcftamen.  glofl'i4.num.85.vcrfic.5^f«;?^  deduciturSc 
omniumnouilTimus  Galganc.de  condit.  &c  demon.z.part-c.^^. 
num.i^.  confirmant  autcm  hanc  fcntcntiam  fcqucntibus  Rm- 
damcntis.  Et  inprimis  cxdiclo  §.fi  quisitalnft.de  verb.  oblig. 
vbi  ftipulatio  conccpra  fiib  conditionc  non  facicndi ,  ccnfetur 
fafftain  tcmpusmorcis,^«:tamcnIocum  nonliabctcautio  Mu- 
ciana,d.I.hcrcsmeus  vcrfi.quamuisintrahoc  tic.  fcd  mors  cius 
eritcxpcd:nnda,].vni.C-vtad:io.abhcrc.&:  contra  Huiusau- 
tcm  text-  dccilio  prxdi<3:orumfcncentiam  non  confirmat.quia 
in  tcftamcntis  conditioquoqucnon  facicndi  implctur/blum 
pcr  morcem  hcrcdis,  aut  lcgatarij ,  6j  nihilominuscautioad^ 
mittitur. 

Confirmabant  vltcriusprxdicba  cx  1-  itaftipulatus»  ii^.vcrfi. 
fedctfiff.de  vcrb.obl-vbi  hcc  conditio^/A?  CapitoUum  nonajcert- 
derts,  non  nnrca  implctur,  quam  vbi  ccrtum  cft,  fc  Capitolium 
afccndcrc  non  pofTc.inde  dicentcs,Mucianam  cautioncm  non 
admitti,cuius  quidcm  tcxt.  dccifio  fimilitcrpracdidlorum  lcn- 
tentiamnon  confirmat.quiaibi  conditio  facicndicratappofita 
dcbirori.-no  vcrocrcdicori,  vcluri  quando  Sciuspromififlctfub 
condicioiiCj/7 i^fane4  CjfU^Uum  nan  afcendijfet^  vt  apparct  cx  ilJis 
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vcrbis,y7  in  Cafitolium  mnnfeertderiSiVtl  Alcxandriam  nonieris  cen- 
tum  d^re Jpondes.  Quo  qiiidem  cafii  cautio  Muciana,  ncc  rclpc- 
d:u  tcftamencorumlocum  habuiflct,  fed  ncccfli^tio  cratcxpc- 
clanda  mors  iplius  dcbicoris,!. Stichus  i8.fl'.dc  manu.tefl:amcn- 
nocac  Accur.ibidcm  vcrbo  non  alccndcro. 

Tertio in  corum  fcnccncia:  confirmacioncm  adduccbant ,  1. 
vcluti  27.  §•!.  1.  quidc}uid99.in  §.i.  fF.de  vcrb-obl.vbi  conditio 
illancgatiuaimpcditoriri  obhg.itioncm  ,  ncc  ad  lcgati  com- 
modum  frucndum  cautioncmadmittic» 

Quorum  quidcm  iuriumdecifio,  nccmagis  corumfcntcn- 
tiam  confirmat,quamfupradicta,  guia  cxeorummetiurium  c- 
xcmphs  rclacis apparet,  conditionc  (uh  negatione  conccptam, 
in  ccrtum  tcmpus  fuifle  hmitatam,&:  flc  cum  cx  volutate  ipflus 
contrahcntisjviuo  ipfb  creditorcimplcri  pofllt,nondebuiCad- 
mitti  Mucianacautio,  cum  ncc  in  tcflamcntis  cocafulocum 
habcrct  1-cum  talc  ji.g.i.l.patcr  Scucrinam  loi.g.^bciusinfra, 
&  a  nobis  iam  fupra  didum  efl:. 

Licct  autcm  hindamcnta  hxx  tradita  a  pra:citatis  Do£bori- 
bus,ineorundcm  /cntcntia:  conflrmationcmnilfaciunt,vcrif- 
flmatamcn  cft  corum  /entcnti:%ncmpc  incontracVib.  fub  con- 
ditione  non  facicndi  conccpti.s,non  habcrclocum  Mucianam 
cautioncm,Bar.hic  n.^.Bcncdi.in  c.Rainutius  vcrbo  incodcm 
tcftamcnto  lo.4-n.40.  Acofla  (clcda.intcrprctationum  lib.i.c. 
5.^.4. Sotomaior  d  lib.i.controucrfl.quotidi.-^.dc  vfuh'u.aircr- 
tio.i^i.fcdfblumcflein  tcilamcnrisadmirrcndam  ,quod  qui- 
dc  cft  vcra  mcns  &c  Jcgirimus  fcnflis  noftr?  lcgis,Sotoniaior  vbi 
fupraconcl.i<^7.Nam  inrcftamcnris  Muciana  caucio  admitti- 
curcx  conicduratamcnte  tcftantis,qui  fub  conditioncnon  fa- 
cicndi  aliquod  Icgatum  in  tcftamento  rcliquit,  quia  prxfumi- 
turtcftatorcmlcgando  voluiflc ,  vt  Icgatum  ftatim  ad  legata  - 
rium  pcrtineret,&:  ancc  iUiusmorccm ,  vcillo  frui  poflbc ,  quia 
obciusmeritacilcgacum  crac  rchccum,  1.  nequc  adiccic  if. 
pro  foci.  &:flc  condicio  ncgadua  ,acci[  icur  in  vim  modi,  vc 
iupra  cxphcacum  cft-  Hxc  auccm  conieccura  voluncacis 
cclTac  in  concractibus.  namcum  commodius  &  vtiliusflc  ipfl 
dcbicori,  cardius  (bluere,  I.fl  ica  ftipulacus  109.  dc  verbor. 
oblig.  &:  dilacio  ccnibacur  appolita  in  cius  vtihtatcm,  lcg. 
cumqui  41.  g.  final.  dc  vcrbon  obiigat.   noncftvcro  flmilc 

Hh  ij 


144  L.   MvCIANiE   CAVTIONIS    J,  D. 

apponcndo  conditioncm  negaciuam ,  quselblumpoftmortcm 
implccur,  d.§-  fi  quisica-  de  brcuiori  temporc  cogicafTeauc  vo  - 
luiilc  anrcafblucrc.  Vltcriusfaciccciamalia  racio,  quam  cradic 
Spino  in  fpccu.ceftam.glo.i^^princ.n.Sfj.vcrri.feiedis.  vbi  dicir 
quod  cum  concradus  a  duorum  pcndcanc  voluncacc,Li.§.con- 
iicntionisff.dcpac.l.incci'ft:ipuIancem83.§.Scichumtf.dcvcrb. 
ol'li'  inde  Hc,  quod  liccccrcdicor,cmptor,vcI(lipulacor  vclinr, 
ilatim  pr^flita  cautionc  conditioncm  ncgaciuam  i  mplcre,&:  il- 
lainvimmodi  rcfblui  ,quia  comodiusilli  fic  fruircdcducla  &: 
cmpca,c  concrario  vcro  vcndjcor,inlpe£la  camen  vcriufq;  voICi- 
cacc ,  non  pocuic  incerprccari  Mucij  icnccncia ,  in  concracribus 
ncgatiuis,quiacu  ambiguus  ficconcraccusjin  fauorem  promif- 
roriscll  facicnda  intcrprctatio-fcquitur  Pichar.  Infti.dc  verbo. 
obh.  §.fiquisita,  n.io.&:  12.  coquodinambiguis  fcmpcrintcf- 
prctatio  contra  crcditorc  cft  facicnda,cum  potucrit  in  contra- 
ctLi  lcgc  libi  apcrtius  diccrc.I.  vctcribus  ^^.fl^.dc  pacl.quidquid 
adftringcndx  ff.dcvcr.obl.  vcrba  autcm  conditionisncgaciux 
ambigua  func,  polfunc  cnuii  vel  pro  modo ,  velpro  condicionc 
accipi,idc6q;  cxpcccacur  cius  implcmcncum-l.mcca  6y  §.fi  fub 
conditionc  tf.ad  Treb-qu^  racio  in  ccftamcncis  cefl'ac:cum  non 
pocueFichercs,auc  Icgacarius  apcrcius  fibi  Icgcm  dicerc.cocum 
.n.pendcc  a  voluncatc  tcfl:atis,I.cx  facto  4V.flF.dchercd.  infl:.  cx 
quibus  diccbat  Bcronius  con-S^.n.  ii.Iib.n .  quod  in  tcn-amcris 
lcmpcrfitintcrpretatio,vtmcns  &  vcrba  teftatoris  nonredda- 
turhu/lratoria.&licct  tcftator  ccnfcatur,  fc  conformarc cum 
dilpoiitionciunscomunj.s,I.hcrcdcs  mci  §.cumita  fl".  adTrcb. 
hoc  lamcn  no  cft:  ita indiftinctc  intcIhVcndii,  (cd  tunc  dcmum 
quaridopcr  tcftatorcm  fitnctus  neceflarius»  tunc  cnim  ccnic- 
cur  fc  confonnarc  cum  difpolitionc  iuris  communis.-fccus  vcro 
fi  tcftator  Mccrctacmm  ex  mcra  voluntatc.quia  tuncnon  cen- 
Ictur  fc  conformarc  difpofiuoni  iuri^  Vndc  rcflator  rclin- 
qucnblcgacum/iib  condirionc  ncgatiua,facicnsactum  volun*- 
carium,  &  mcra:libcralitatis  donando,  noneft  crcdcndum, 
voluiilc  Icg.irarium  toto  iplins  vitx  ccmporc  lcgaci  com- 
modo  priuari,  (cd  pocius  fccuro  adimplcmcnto  condirionis 
pcrcum appofiifx,quodpcrMucianamcautioncin  fic,  ipfum 
adlcgati  cmolumcncum  admicci.  cum  iginirin  contraccibus 
cdrcc  racio,qua  Mucius  inccrprccando  volmicaccm, induxit 

cautio^ 


t)E    CONDITIONIBVS  ET  DeMOIJST.  245 

caurioncmin  teftainento,'nece{rariocritdiccndum,&:  ipfam 
cautionem  ceflarc.  cx  prardidisigitur  apparet,remancrc  inuc- 
ftigatam  rationcm,&:  difFcrcntiam  intcrcontradus,&:vIcimas 
voluntatcs ,  alias  lifct  infufficicntes  tradunt  Dodorcs  fupra 
citati  latcprofcquentcsca.  •    •  . 

Ex  qua  rationc  dcduccbanc ,  quod  fi  cx  contradu  aliquid 
dcbcaturfub  conditioncrion  facicndi,  quod  ad  hcrcdcs  quo- 
ad  commodum  tranfirc  non  poflit:vcluci  vllisfrudus  I.non  fo- 
lum  8.$.talc  if.dc  libcra.  Icga.  locum  liabcat  cautio  Muciana, 
(cddilplicet  haecratio  Alcx.inl.i.n.pen.C.dcpac.&:  Socin.hic 
fcribenti  opinioncm  Baldi  valdc  acquam  cfTc  ,  &  contrahcp- 
tium  volunfati,ex  coniciliuratamcntc  valdc  confonam.  cum 
fciant^,  vfumfrudum,  Sc  alimenta  in  vita  dcbcri  prarftari,  poft 
mortem  vcro  cfTc  inutilia ,  fcd  cuma  vcrbis  rcccdcrc  non  pol- 
fnnus ,  diccndumcfi-,  Mucianam  cautioncm  non  induci ,  (ed 
fimplicitcrcaucioncm,vcnotat  Acos.  hb.i.fclecla.cap-^.num. 
5.  diccns  idricri  bcnignaintcrpretationc ,  vt  promiilio  magis 
valeatjquam  pcrcat  l.quotics  ff  dcvcr.oblig.^cxquocunccon- 
icduramur,promiflbrcm  noluiffc,  quodftipulatorin  virafrue- 
retur.  8c  fic  fuiffe  di/poficionem  modalcm ,  &:inde  admicccn- 
damcaucioncm.icaBal.inauchcncicacui  rclidum  num.i^.  C. 
dc  indic  vidui.collcn  &:  in  hi.C.vtin  poffeff.legato.  quod  fi- 
gnificarc  vidctur  Ludou.aMolin.de  Hifpano.primo.cii.num. 
2i.cum  leq. 

Ncque  hanc  communcm  /entcntiam  dcfcndcndo  ,  ahquid* 
K)bftant  fundamcnta  in  contrariuni  addu^a*  &  imprimis  non 
primum  quoddcfumcbant  dc  didra  Linfulam,  i>.  (ccundum  if. 
iocacijcuius  argiimcnco  hmirabantahqui  communcm  fcntcn- 
tjam  diecntcs,  procedcrcid  in  contradibus  bonx  fidci  quia  hi 
contradus,cum  fummam  xquitatem  dclidcrcnt,  comprchcii- 
dantquc  id  quod  bonum,*& iuflum  c/l ,  licct  non  fif  vcrbis  cx- 
•prcffum:  quodopponiturftridoiuri.  flridum  cnimius  appcl- 
lamus  rigorcm  iuris,  fcqucntem  magis  vcrba ,  quam  mcnccni, 
&:  xquitatcm.  l.non  folum  67.§.dc  vno  vcrfic.fcd  fi  fcnatus  ff. . 
dc  ricu  nuptia.  qua  ratione  dicuntur  contradlus  cnumerati ,  in 
§.omnium  inflif.dca^Elio-bonxfidci.  quia  fumma  arquicas  dc- 
tfideratur,  &:  iudici  pcrmitdtur,  reccdcrcab  his,qua:cor  iicnta 
fimtLquia  tantumdcm3lF.de neg.gcfl.Lquxro  inprinc.ff.loca- 
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ri,1.2.ad  finem  tf-de  oblig.  Sc  acbio.  &c  cum  Prxtor,  cuius  of- 
ficium  erat adiones ,  &c  iudices  lirigantibus  dare ,  l i.ad  fincm 
fF.dc  iuriL  omnium  iudi.in  commiflionecaufiE  addebat  vcrba, 
7^  \\£cco(Tn9f'es  cx  bon.i  fidey\Q\  illa,  quxntum  tHfijus^dqntHpiHeuide- 
hi/Hr,not  \z  Duarc.ad  I-iuris  gentium  §.  &:  idco  colum.penult. 
fF.dcpac.Corra.lib.i.MifccIla.ca.S.  Rcbar.de  audlori.prudcn- 
tum-  c.^.Forca.Dialog.^o-Couar.in  regn.polFcllbr.i.p,§.6.per 
totum.maximcnum.^.qux  effc  veraratio,  quare  adionesalix 
dicanturbon^  fidei,  alix  vcro  ftridi  iuris ,  in  quibus  exxquo 
nulla  admittitur  intcrprctatio  ,  cum  igi tur  in  contradibus  bo- 

•  nx  fidci,  cx  bono,  &: xquo  fi.u  intcrpretatio  ,  exidimabant  in- 
terprecationcin  ficri,vt  Muciana  cautio  locum  habcret.  Sed 
vcrius  cfl,  %:  indiflinctc  tcncndum,Cautionem  Mucianamne- 
quc in contr.iclibus  bon(^  fidci  ncquc  in contra£tibus  ftricli  iu- 
ris  admitci.C^idquid  dicat  Galganc.di£bo  cap.^j.i.p.q.^^.quia 

•  dccd  locus  intcrpretationi,&:  conicvStur^  tcflatoris,  cuius  cau- 
fa  ex  intcrprctatione,Muciana  cautio  locum  habct.&:  ita  con- 
tra  Bart.docuerunt  Socin-hic  n.15.  Alberic.  in  didal.fiue  apud 
adanum.9  IalF.n.2.i.&:  Alciat.in  flne 

71  NcqucobftatTcxt.indido^.fina.  didxl.infulam  fFlocati, 
co  quod  ibi  contradus  non  erat  celcbratus  fub  conditionc, 
fed  modocumconucntio  ita  cfFct  fi(5ta  ,  daho  vt  imt>endas  i» 
hxlnei  refectionem.  certum  cfl:  autem  ca  qux  fUb  modo  dcbcn- 
tur ,  peti  po/lc  oblata  cautionc  I.li  tibi  i^.fF  dc  Icga.?.  tradunt 

•  Ludoui.a  Molin.dc  Hifpano.primo.Iib.i.c.ii.num.i^.Galga- 
nc.dccondi:.&:  dcinonil.i.p  c.6.q.i.c.(J.\: »|.7.numcro  19.& 
fcqucnt.  &:p.9.nu.;.quia  quoad  eftcdum  cautionis  nil  differt; 
modusjd  conditionc,  quia  non  proptcr  condjtioncm  ,vclmo- 
dum  dviturcautio,  fcd  proptcr  mcntcm  tcflatoris,caucio  dc 
modo  implcndo  prxftatur.dictal.quibus  dicbus  59.§.fina.&:  i- 
bi  Barr.infrahoctit.  Cuiac-Iib.i^.obfcrua.  cap.51.  &:  quamuis 
Bartolum  (cqui  vclimus  aflcrcntcm  in  dido  §.lccundum,  fub 
conditionc  fuilFc  contradum :  adhuc  didtaconditio  non  erat 
negatiua,fcdafHumatiua.  nempefi  balneum  refictas,  qux  Mucia- 
nam  cautioneni  nunquamadmilit,vt  rc£tc  .animaduertit  For- 
catu.Dialog.94.n.3. 

Simi!ircr,ncc  quid  |u  mi in  contrarium  facit  argumcntum, 
quoddcriimcb.intex  dido  §.li  quis  ita  Inftit.  dc  verb.  oblig. 
V  /  >  -  quia 
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qiiia  ille  Tex-fi  rcdc  perpcndatur,potiiis  contrariam  fcntcn- 
tiam  confirmat  ,  aut  faltim  pro  ca  induci  potcfl,  cum  in  co 
Tcxtu  habcatur,quod  condirio  pofita  flipularioni,  non  implc- 
tur,  nifi  in  vltimo  viraEfpiritu,fcilicctiIIa,r//w  mortAr  I-qui  duos 
18.  ff.de manum.  tcftam.  complcditur  cnim  in  lc  torum  vita: 
tempus, 

Necvrgettertiumargumcnium.quiavcrinimum  cH-Jn  do- 
nationc  caufa  mortis  locumhabcrc  cautioncm  Mucianam,vc 
cxdiclo  authcntico.in  §.pra:fata:  comprobatur.  Eald  indicta 
authcnticacui  rclid:umnum-ii.  lalLin  didla  1.  liuc  apudadra, 
num.i9.&:  ibi  PadiIIa,Bcncdic  in  c.Rainucius  vcrbo/^^^^wi";!- 
/«wIo  -^.n.4o.EmanucI  Acos.lib.i.fclcil.c.^.n.^.cxplicjndo  I. 
cumtalc,§.fi  arbitratuamplia.i.num.^.  qucmallcgat  Molina 
Thcolo.dciufti.&:  iurc  trad-a.i.difp.iS^. 

Rcftat  tamenhic  difficultas  circa  ^quiparationcmdonatio-  "5 
nis,caulamortis,  &:  Icgatorum:  cumca  arquiparctur  contra- 
6tibus:  reccptius  tamen  crt:,  arquiparari  tcftamcntariis  dilpofi- 
tionibus, exceptis  quibufdam  cafibus,  qui  refcruntur  in  princ, 
inftitut.de  donatio.&  in  Lfecundum  C.dc  dona.  caufa  mortis,  '  * 
l.MarccIlus  i^.^.fecundum  l.illud^^.lf.co.quandoaurcmdu^ 
rcs  ^quiparantur  ,quidquid  vni  ex  iUis  conucnit ,  altcri  ctiam 
tnbuitur  I.princeps  ff.de  lcgibus,I.maximum  vicium  C.deli-  7^ 
bc.pr^tc.docctBar.inl.i.in  princ.  ff.de  lcgar.r.  vndc  huicdo- 
nationi  caufa  mortis,rc(fte  cautio  Mucianaadmittenda  crir,vc 
rcfoluit  Molin.ThcoIog.  dc  iufti.  &:iurc,trada.2.  difputa.zS^. 
\cii^i  quando Jltpulatio  propc  finem.Eo  quia,qucmadmoduni  dc 
^  ambuJatoria  cft  noftra  voluntas  vfquc  ad  vltimum  virx  in- 
ftans,ita  rcceptum  aiurecft,vtqui  tcftari  potcft,criam  &:  cau- 
fa  mortisdonarc.Tiraquel.poft  Iegcsconnub.glofl'5.  num.68. 
&:  ficut  in  aliisomnibus  vltimis  voluntaubus,  fcmper  intc-  77 
grumcft  tcftatori  ,dumviuir,cas  rcuocarc,  ita  ctiam  licitum 
cft,&:  caufa  mortis  donanti ,  illam  quocunque  tcmporc  rcuo- 
carc  I.qui  mortis  ff.de dona.caufa  mortis  1.  vltim.  titul.^.part. 
5. Gramma.dcci. 258.^.2  faciimtcongcftapcrMolin.Thcolog. 
dc  iuftit.  &: iurc  lib.z.tradta.i.difpu.iSS.pcr  totam,faciIius  au- 
tcm  donationcm  caufa  mortis  rcuocari  tcftamcnto,  attcftanir 
Tiraqucl.  di^fVagfoft^^.num.yj. 

Huic  tamcn  rcfblutioni  obftant  plurima  fundamencai 
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qiiibus  quamplures  conancur  docere,  concradibus  xquipara- 

_3  ri.  &:  adducunc  incerprecationcm  quandara  communcm  di- 
cenccs,quod  donaciocaufii  morcis,tunccpncra£tus  iudicecur, 
cum  accedac  proximx  nacura:  conrra(3:us ,  id  eflfiinfpiciacur 
rccuiidumfiiumprincipium,  &:origLncm  ,  vcdcclarac  Cance. 
Iib.3.varia.c.ii.n.(>7.iuxcagIo(ram :  quamlic  incclligedam  ef- 
fc  dicuncin  l.i.ff.dedoce  pr^Iegac.  vcrbo  legatum^  quamplu- 
rcs  (cquuncur  relaci  per  Tiraqucll.  pofi:  lcges  connubia.gJoiT^. 
numcr.(^9.&:  75.VCI  confidcracurquoad  effcdum ,  &:  ftahiJita- 
ccm,vcdccl.irac  dictus  Mohn.  Thcolo.di^ta  dirp.iSS.  poftqua 
donacio  cauf.i  morcis  cft  facla,  Icgacorum ,  vcJ  vJcimx volun- 
tacis  naturamfcquacur,iuxcadid:amL2.de  dote  prxJcgaca,ai- 
Icgacain.  quam  inccrprccacioncm  communiccr  rcccpcam  at- 
ccflacur  la/ljn  l.cum  anciquitas  ,  C.dc  vfufr.Couar.mrubr.de 

79  ccft:amcn^.p-n.T.&:  i^.Iulius  Clarus  in  §.donacio.q.^.  Iiancrc- 
tucacRiminal.  iido  princ.n  1590.  Antho.  Gomcz  iib.i.varia. 
c.^.num.j^).  Hanc  dubitacionom  accingcns  aic,quod  donacio 
caufa  morcis,poccll:  confiderari  cx  duplici  capiccvel  refpedu : 
Nempc  auc  quoad  iblcmnicatcm,  formam ,  &  ordinacioncni, 
quo  cafu  (jquiparacur  concracSlibus ,  argumcnto  Tcxt.in  I.in  - 
ter  mortis  flp.dc  donat.  caufa  morcis:  auc  quoad  confirmacio- 
nem,&:chbccl:u,&tunccquiparaturvltim^' voiuncaci  qu^  mor- 
cc  donantis  confirraacur  ,  ic  potcft  facihter  rcuocari.  qua  cx 
caufa  plurcs  cfFcdusipfiusrcccnfct ,  5^  infcrt,  tamcx  primo 
capitcquain  ex  fecundo,  Antho.Gomcz.  diccoloco  pcr  to* 
cum  numcrum.  cradic  &:  aJias  lulius  CIarus,dicto  §.donacio  q. 
4.&:  5.  per  cotam- 

go  Hancautemdiftcrcnti.im,  ncmpc  quando  donatiocaufa 
mortis  pro  contractu  accipiatur,  vcl  pro  vltimo  elogio  ,  fic 
componcndam  clfc  cxiflimo ,  conflitucndo  di/crimcn  intcr 
donationcm  caula  raortis  fi(5lam  ab  co,  qui  tcflamcntum  non 
fccir,&:  ab  coqui  tcftamcntum  fccit:fcdab  intcflaco  dcccilic, 
ica  vc  don.uio  cau/a  mortis  fadla ,  ab  co  qui  tcftamcntum  non 
fccic,  fcd  ab  intcftato  dcccflit.cquiparctur  cocraaibus,  dona- 
tioautcmcaufamorris,  fa^ttaabeo,  qui  tcftamentum  fecit, 
aifimilerur  tcflamcntarixdifpoiitioni, &  lcgatis.  hanc  difbn- 
aioncmnonobfcurcprxlcnhire  vidcturliireconiultus,  inl.fi 
/liius  zo.Ycr.  intcftato  fF.dc  lega.pr<^-ftand.quia  voluncas  rcfla- 
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torisrcmpcrpr^rumiturdiirarcl.^.l.euiii^ui  ti.de  prot>a.docct 
S|'inoin(pecu.tcllam.gIofr.  31.  nu.i.  Fcr^lta  nd  I.Lucius  la.z. 
fj.dc  lcga.2.  Ratio  autcm  ditcriminis  liac  cft,nam  quando  do- 
natorfccit  rcflamcntunijcum  porucrit  donationcm  rcuocarc, 
(vtfiipradictum  cfl:)  non  rcuocaucrit  ccnfetur  tacitc  id 
quod  donauitpcr  fideicommilluin  rclivniir.c ,  non  reuocando 
Lconficiunturff.dc  iure  codicill.&  co  modo  inu  lligcndus  cft  81 
Tcxt.  in  Ucdctfi  3.  in  princ.ft  dclc^.it.pr^Lfr.  6: inl.quscfub 
condidoncS.vcrfic  6c  in  mortisffdecona.iiinit.doccns^cdi- 
£bum  illud  dc  quo  ibi,non  fblum  in  teftamcntis  locum  haberc, 
fed  etiam  in  donationibuscaula  mortis ,  sequiparando  fcilicct 
donarioncm caufa  mortis.ipiis  teltamcntariisdifpolitionibus  82» 
l.in  donationibus  C.ad  I.Falcid.  Ideo  cnim  Falcidiain  di6\:is 
donationibuslocumhabct,  quiaad  in/lar  lcgatorum  habcn-  8j 
tur.  hoceniminlinuare  vidcntur  vcrba  diStx  lcgis ,  ibi  quanJa 
fdeicommiJppArtibusfungurJtur.  ponderando  di<5lioncmibiap- 
pofitam,  quandoiVt  intelligatur,  non  pro  didione  tcmporis  ad- 
iaccntiam  fignificantc,  (ed pro  didliqnc  caufatiua,  cx  qua  per-  «4 
cipitur  caufa ,  quarc  Falcidia  habcat  locum  in  (imilibus  dona- 
tionibus,  &eafit,  quia  talesdonationcsfidcicommifli  parti- 
bus  funguntur-  quod  fignificare  voluit  Accur '."ibi  qmndo,  licet 
non  itadcclarctjled  Iblum  dic^t,quandoyid eJlyquia-qu^Lndo  au- 
tcm  donator  ab  inteftato  deceflit,cum  nullum  iit  legatum,  vel 
fidcicommifllim  ,  donado  tanquam  vcrus  contra<9:us  rcputa- 
tur.  di^Jta  Ifi  filius,  quam  difl^ercnriam  diftulic  luflinia.in  d.Ic- 
gc.  ftatucns  indiftinfte  Icgatis  a:quiparan', 

£xhis  componenda  cft  diflicultas  di^la:  J.fccundum  ,  C  Ac 
dona.caufa  morris,  cumd.l.illud  cod.  titulo ,  quia  proptcr  A- 
tercationem  qua^  erat  intcr  legiftas,  an  contradibus ,  an  vcro 
legatis  rcferretur,  Imperiali  fandione  fliitnoue  fancitum,  ad 
lcgata  rcferri,pra:termiflisomnibus  contrarictaubus,  dubi- 
tarionccxpletaomni  ,  nouitcr  igitur  xquiparaturinomnibus 
donatiocaufamortis  Iegatis,hcet  Accurf  ibi  wcrho  co/»paraias 
cxiftimct ,  rcgularitcrcire  intelligendaminius  Texr.  dcci/io- 
ncm,fi>IIcre  tamcn  quandoquc,cx  I.MarccIlus§.Paulus  ff.co. 
quia  mens  Accurfij  incelligenda  cft,  de  iure  Digeftorum,  quia 
a.limilabantur  inahquibus,&:  aliquibusnon. 

Ex  quibus  eriam  notandum  eft,anriquitus  dc  iure  Digefto« 
_  li 
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rum,indonationibuscau{amortis,  non  fuilTeindiftindc  ad- 
millam  cautioncm  Mucianam ,  cum  ablblutc  non  asquipara- 
rentur  in  omnibus  Icgatis:hodic  autcm,  ex  noua  luftiniani  co- 
ftitutioncquaercfcrturindidaauthenticadcnuptiis,  §  prefa- 
ta?.noua  xquiparatio  ablblutc  fuit  fad:a,vndc  indilbnd:e ,  &c in 
donatiombus  caufa  mortis  cautio  Muciana  admittitur.  * 
Ex  qua  xquipararionc  limdiccr  cft  dicendum,  (cqui  quod 
q^icmadmoduminipolTibiliscondicio ,  adicdavlcima:  voJun- 
tatijprononlcripta  habctur,  vclaccfuprainJ.^  didumanobis 
cftjitaiiapponacur  donacioni  caulamortis  ,  fauorc  donatarij, 
cxpnxfumpca  donancis  voluncacc  ,  pronon  appoiica  habctur, 
docct  Molina  ThcoIog-dnSlo  Iib.i.de  iufti.&:  iurc  trada.i  di/- 
put.zS^.vcrfic  in  conclulionc  c;^  l.qu(^  fub  condicione,  &:  in 
mortis  tf.dc  condicinft.communcm  attcftatur  Acos.hb.i./c- 
lecta.cS.numcro  3  Kcum  talc  §.fiarbicracu,ampJiaci.z.num.i. 
cum  lcq.  \ncho.Gomcz.Iib.i.varia.cap.4.num.i8.  MoJina  de 
Hifpano  primogcniis  c-i  i.num.4.  cx  co  cciam  fic,  quod  cum 
cx  tcftamcnco  locum  habet  ius  accrcfccndi  per  Tcxr.  in  I. vni. 
§.hxcautemomnia,C-ddcadu.tolJcn.vbiBar.&:  BaJ.Bar.inl. 

coniundi  num.69.fF.dc  lega.^.Iaft.ibidcm  num.i^i.Michacl 
Craffusdc  fucceflionibus  §.ius  adcrcJccndi  c^.i6.Matienco  li. 
5.nouaE  rccopilatio.  ticulo  lo.I.^.gloif  z.  num  42.  pJurcsalios 
cffcdusfimilcs  intcr  vlcimas  voluntaccs ,  &:  donacioncs  caui^ 
morcis,  recenfetdid:us  MoJin.  Thcolo.dido  Joco,  vcrbo  do;ja^ 
tio  caufa  mortU' 

His  tamcn  fic  confticiitis,aducrfus  noftra:  Icgis  rcgulam  fci- 
Jiccc,in  lcgacis  fub  condicione  non  facicndi  rclidis,Mucianam 
caucioncm  c/fe  prxftandam ,  vt  lcgati  commodum  lcgataxius 
adipifcatur,  obftat  dccifioluhani  Iiiri/confulti ,  lib.42.  Digc- 
ftorum,  cuius  fragmcntumrcfcrcurin  Mibcrtas  ij.vcrfi.  h£e 
Mtitemfcripfur/i  ft.dc  manum.tcftam.vbi  libcrtas  fcruo  rclinqui- 
turliibhac  condicionc.  Stichusfi  CApitoiiumnonaficfiderit  y  Ithcr 
eUo  ,  quar  quidcm ncgatiua  cft ,  Jubcondicionc  qux  in  non  fa- 
cicndo  conccptacft,  &:  tamcn/cruusconfcquiturhbcrtaccm, 
cciamfi  cauuoncni  Mucianam  non  prazfticcric,  dummodo  ca- 
mcn  ,  faculcatc  ftbi  data  afcendcndi  Capicohum  lc  abfti- 
nucric. 

Hujcdiificulcacificrc/pondcndum  cxiftimant  quam  plu- 
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res ,  dicendo,ibi  cautioncm  Mucianam  non  admitti,  quia  fcr- 
uus  ftatim  coniequitur  libcrtatcm  libi  lcgatam,  fi  daca  libi  hi- 
culcatc  afccndendi  .  non  afccnderit,  vtex  eodcmmet  Tcxt. 
apparct  ibi  //  qunmfrtmum  potiurtt ,  Cafttolium  non  afcendertt, 
cautio  auccm  Muciana  folumiocum  habcc ,  ui  condicionibus 
negaciuis,  qiuc  morcc  legacariorumfolum  implen  poiTunr.  \^ 
Tidofimdusy^.  infrahocdtuloibi  cumwonmAmc^niiHm^:  . 
hmy^pts  wf9ruUgatartorm»jhatmiuY  rectptum  eft ,  vt  cautio  cMi^ 
ciMuinterfonatmr^  Liduoidtiico  ^5.§*i.ff-adTre4>eiabi  ItilimA 
ft$fkrfr0VMi ,  qtu fimiUter  nift fine  vitd  exfkrimnfofunt»  Gre- , 
gor.  Lopeas  ad^li^em  ^.  dniio  4.  pardc^.verbo  itdnctub 

•  Hanc  camen  intetijSretadoncm  nullo  modo  admittendam  9« 
cfrc,apparcr.  imo  pociufi  conuinci,  cx  fcqucntibus  fiindamen- 
tis.quia  conditioquacibi  ponitur,y//;2  Capttolium non afeenderit^ 
qu^  iuris  dilpofiuone  fic  incerprecacur,  fi  nunquam  Capitolium  a^  ' 

penderstAdtii  flipulacus  vedk:.^ec^  tif^.de  verb.oblig.  hocau- 

4amk  quod  eft  mn  M/cenderetCcmam  eft.nonpoiie  efleiquoad  vC. 
que  ille  incoius  pedbnam  dirigicur  moriacur:  acqueica  iblum 

'Hiorce  impteruni  didntr>  d.L{ecttndum  >  difto  quis  iu«  vbi 
gIo£verbocum  moriccur,  Infticur.de  verb.oblig.igicurfiaiurc 
dida  condicio ,  /  tn  Capttoltum  non  afcenderit ,  inccrprctatur ,  vc 
nonnifimorte  implccaccn{catur,limiliccrdicendumerit,ean- 
dem  intcrprccationcm  debere  habcrc,in  dJ.libcrcas.vt  non  ni- 

•  ii  morce  ferui  fccuca,conditio  imprcta  dicatur. 

Accur.indJ.libercas,verborfrr/^/rW4rcfpondcc,illamincer-  9' 
prctarioncm,ncmpc,vc  illa  condicio  ^fi Capitolium  non  afcende- 

,  rit*  cenieacur  impi^^u « ii  ftacim  acqui  pocucric  non  afccndehc» 

.  fieri  ipeciali^fiiuore  ipiius  libercads ,  &:  vc  cicius  fcruus  liberca- 
temconfec^cur.  finc  onereoiudonis-  gloiKin  Ledipoft  cres, " 
verbo  exc^fitmemjS*^  quis  caudo*cenenc  Sodn.  &  Bartol«hic» 
Curcius  iunior >    SocinusiuniorAn  Uca  ftipulacus  A;de  verb>  ' 

.  obhg.  quam  edam  fequicur  GregonLopcz,  ad  I.7.  uc.  ^.parr.^* 
glona^-verbo  w^«^^r/2ff^r. 

Ex  qua  inccrprccacione  infcrcbanc  fupra  cicaci,  &:  alij  audo-,-^* 
rcs  quod  (i  ccftacor  prardid:am  condicioncm  jf  Capitolium  non 
^/rd-Wm/.non  adiecif]'ec,,rcdica  finunquam  Capttelium  afaidc-  • 

r;/>cocaiunojiiierecpr£didaiaccrprccado:  quia  rcpugnorcc    * . 
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mcnti  tcJdacoris,  quo  cafu  ncccflaria  cft  Muciana  cautio,  cum 
non  alitcr  pofTetreruus  libcr  ficri ,  &  non  dcbcatpauper  illc 
feruus.in  hoc  fraudari,comm(>do(cilicct,  &c  honorc  libertatis, 
dcncgaretur  cnim  ci,  li  cautio  Muciana  non  admittcrctur ,  id 
quod  in  caetcris  lcgatis  minus  fauorabilius  conccditur,vt  norac 
Bar.vbi  (upra. 

Licet  autemhacc  mtcrprctatfo  communis  admittcnda  fit, 
miilcorumiudicio,tamcnnoncftadmictcnda,  cum  infauorc 
libcrcatisfundcturiquemnon  conflatconfidcraflc  lurcconful- 
tum,  in d.l.bbcrtas.  affirmandum  igitur  eft,  intcrprctationcm, 
dcquaibi,fadam  fiiifle  fine  vllo  libcrtatisfauorcquodnd  hoc 
vt  clarius  fiat  eft  obfcruandum  notabilc ,  quod  ponit  Molina 
TheDlog-deiuftitJa,&:  iurc  tradn.i.dilpu.io^j.lib.i.quod  prac- 
cenfitGrcgot.Lopez  in  l./.citulo  4.parr.^.nempc,Mucianam 
cautioncm  abfblucc  in  lcgato  libertatis  fub  condirionc  ncga- 
94  tiuaconccpto,locumnonhabcrc.  Quia cautio  Muciana  con- 
trariacur,&:  rcpugnac  natura:  libcrtatis,  vt  re<^>c  norantquam-  • 
plurcs,intcr  quos cft  Bar-hic  num.i.&  in  dJ.ita  ftipulatus.  Cu- 
iac.lib.i^.obfcrua.c.^i.Colla lib.i.fclecta.  ca.^.ante  numer.i, 
cautio  cnim  Muciana  idco  prxftatur,  quod  fi  contra  conditio- 
ncm  faftum  Cit,  legacum  reftituicurhercdi,  l.cum fihus  7^ 
qui  Mucinnam,  ff-dc  Jegat  z.  libcrtas  autem  qu^femel  alicui 
competic,reuocarinonpotcftl.ideo  34.I.  Imperatorcs^z.ff.dc 
manum.tcftam.l.^.vcrfi.quid  ergo  iF.dc  fidcicomm.libcr.§./c- 
mcl  infti.quibus  cx  caufis  manum.  nor;  licct.cautio  igitur  Mu- 
ciann  lcgato  libcrcacisrcpugnar. 

Ncquc  facij  facit  rc/ponfio  communis  ,  dum  confiderabat, 
pofTe  rcruum,fi  contra  faciac,ip(ius  precium,  6c  xftimationcm 
refiitiicre:  .j.iod  fufHccrc diccbant in caucionc Muciana,  cxl.' 
cum  iub  hac ,  <f7.fF.h0c  titu.  quia hxc  ratio  quo  ad  libcrtarcm 
pcrnnec , locum  non  habcr,  eo  quia  hbertaris  prccium rcftitui 
non  potcfi:  qui.i  libercjs  rcs  prccio  inxftimabilis  cfi:,  ncc  rcfH- 
tucndo  xfi:im;uioncnu  fatisficcum  vidcri  poccft  volunta- 
ti  tcftatoris  ,  qui  ilh  libcrtatcm  darc  noluit ,  fi  conrra  fa- 
ccrct 

97  Confirmatnr  &  vltcrius  harc  doctrina ,  ex  his  qwaf  fupra  di- 
xinnis-quia  quando  caurio  Mucianaadmirritur,  verba  condi- 
tionisncgatiux  accipiuntur  in  vim  modi ,  modus  aucem  ad- 
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icdus  tcllamcrari^  difpofitioni,n6fiifpcndk  cfFc£i:u  ipfius  lega* 
ti,ftatim.n.iplb  lcgatarius  ad  coniodum  iJUiis  frucndu  admitci- 
tur  l.quibus  dicbus§,Tcrmilius(upra  hoc  tit.diximiisluc  fiip, 
hoc  tit.inquartanolhaTubriccepnrrc-^i:  fic.fi  caurio  Muciana 
rripcdulegatilibcrtatisadnutterctur,euamlidu^cde  appone- 
rctur,  ipfi  libertatis  datio  non  fufpcndcretipfam  libcrtate.Vn- 
deferuusftatim  aditahereditatecfficeretur  hber.l.dircdis  O 
de  eeftamen.manumi0i.§.penul.inib*de  iing;uh$  rcbns»  ^dqi^  , 
fita  aucemfemel  Iibertace>  fibi  Cub  modoreli£la,nonconi** 
pcllitur  cautioncm  praeftare ,  demodo  impiendo.  ex  LMaeuia 
44.fr.dc  manum.tcftam.  vbi  rclida  libcrtateftibmodo,  vui" 
ternis  nienfthus  lucernas  acceneiAnt  &  njt fvUmnta  mortis  pcr.xg.xnt . 
adieadita:  hcicditarisadqtiifiti  ccnfctur,ofHcuim  tamciiiu-  • 
<iicis  admodum  implcnduininccrucnit.vt  (eruus  liber  facius, 
modum implcat,ergoinconucniens  eft,  vcrba  conditionis  ac- 
cipereinvimmodi ,  quiafinevllacaucionclibcrucemconlo-. 

^eretur,quod  Mudanae  cautioni  repugnac* 
.  Dcdticiturexpr«diaisconcracommuncm,vcriuseflc,Mu. 

cianam  caiscionem  non  admicd,  edam  quando  hbertas  reh£^a 
cffct  fub  e(mdidmc,^firMMStumqMtm  CMpiulntm  dfimdmtycum 

in  hac  quoquc  condirione  militcnt  fapradicc»  racioiies.,  qua 

ca(u  lihcrtasrchcta  crat  inutilis,cumncquc  pcr  inccrpTCtado- 
ncm  dict(^ldibciCiis^e^ucpQr  Mucianain  cautionem  libcr  cP- 
icpoflit. 

Qu^  rcfolutiocontra  communcm  rcnrcnriam  probatur 
clarc>in  l.{cio6x.vcrf.&:  ideo  ff-de  manum.tcft:amcn.vbi,quan-. 
dolibcccaa  iclinquiturfub  conditionc  nonfaciendi^  eam  pro- 
trahcndoinvlcimum  yir^inftans,inuciliseftiiberus.quiadc- 
fidrvohmtas  teftacoris  :  qoaedomina  «  &  regina  in  vlct- 
mis  Toluntatibus  eft.  quia  eo  cafu  nec  animus  dandas  if«  . 
l>ertatis&it »  lcge  4-  $•  i.  £  de  ftatn  liber»  latc  ftiprain  Ic« 
ge  3«  numeco  129.  Acos*  lilifo  ickcca.  capite  5.  pcr  to- 
tum. 

Cumigitur  inlcgato  hbertatis ,  Muciana  cauuoadmicti  loi 
non  poflit ,  nec  ex  praefumpta  tcftatoris  voluntate ,  rcccpta 
fiut  illa  intcrprctatio ,  atquc  ita  ordinaria  rcputatur ,  &  iuris 
rcguhsmultumconfoimis.  namcumverbadiipofirionisam-  ^ 
bigiu&u^  &  dupUccm  fcB&ia  liabcffc  foflm 
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gis  proprio  luftincri  dilpolitionon  ponit,  rcccdunusab  co  fcn- 
ili,vc  valeat  luftincatur.  &:  lequimuraliumminus  propriuin 
l.quotijcs  Z5«  digcft.  dc  rcbus  dubiis  leg.cogi-r(^-  vcrficul.  fed 
dr fi  quis  vbi  Bar  nota.  i.  &:  i-  digcft.  ad  Trcbcllian.  1.  cxfii,- 
&o  17.  S-(ccundum  vbi  Alexan.  noca.a.digcn:  eodcm.Man- 
d*dc  conie^bur-  vidm.  vol  unc-  ti tul.  numero  18  •  Scd  )xkc  ver^* 
ba  dito  condidoQis,  fi  in  Cdpitoliitm  nom^fieudmtmAyie^:, 
func  vc  fupra  didiuii  eft>  nuplicem  quippe  habenc  iop 

lol  (iim,  quia  ex  duobus  capicibus  poceft  didacondido diciiini- 
pleta.  Primo  quia  daca  occafione  aicendendi  fe  abilinuic, 
non  afccndit ,  cum  &:  in  co  qui  ftat  proximus  morci ,  in 
vkiiiio  inflanti,  &:  nunquam  aicendit.  Vnde  licct  liic  poftc- 
rior  lenrus.magis  proprius  fiCjquia  camenfccundum  cuminuti- 
lis  reddcretur  libcrtas,  vt  fupra  explicauimus  iuxta  vulgaci  iu*. 
xis  regulas >  ex voluncacc  prasfumpca ceftacoris  fit  alia  incerprc- 

103  cacio,  vcveroHmile  nonfic  ceilacorcmviamciegiire,  quafiu 
voluncas»  &  diipofidonon  valercc.  l.^*  £  de  cc(lanic&&  mK' ' 
lic*  ideo  alium  (cKfumur  (enfimi»  ndmpe  vc  in  libcrcace  rc;^ 
lida  9  tUa  Condido ,  fi  C^fke&mt.  mm  tfitndm*  prb  im-. 
.  pieca  habeacur»  fi  quanpamum  ai^pauler&pocucric>  non 

afccndcrit.         '  • 
Sed  vicicamus,quifnam  cffcdus  rcfulcct  cx  prxftatione  Mu- 

ciana:  caurionis.  hunc  refoluriiic  ponit  GaJganc.  dc  condic. 

&:  dcmanftr.  lccundaparc.cap.<^-qua.'fi:.o.  num.18.  diccns,cau- 
'  .doncm  Mticianam  producerc  adioncm  nonnacam ,  ob  con- 

ditionis  pcndcnciamy  qux  puri£caca  dicccur»  cauuone  prx- 

ilita ,  &:  naca  adio,  qux  alias  nata  non  dicerecur ,  ex  hac  l^, 

&  l.Tido  fimdus  infrahoe.  tit.  l.cumfiluis»$.qui  Mucianam 
' .  fF.dclcgac«i«  laf^in  i*fiueapud  a^anum«2j4inpiinc^.-  Ode 

craniadio* 

^5      Indagandum  vero  nunc  reifaic,  quomodd  caudo  Muda- 

na  pra:ftccur ,  &  cum  in  iurc  cxprciTa  forma  non  fic  data, 
ncc  fpccialisin  hac  Muciana  cautionc,  non  dcfucrunt  qui 
cxiAimarunt  nudam  caurioncm  liiflRccre ,  intclligcndo  pro 
lcgicim.^  illam,  qux  fit  pcr  nudain  piomiilioncm,  ablquc 
fidciulloiious  &:  pignonbus ,  quani  idco  nudam  vocant  ex 
^  lcg.  f  mcimus,  Cod.  dc  vcrbor.lignific.  glolT.in  cap.qua fron- 
'     tc  vcrbo  cMfpju.^  dc  appcljiaciombus  £4-  cx  1^  cxccucorcm 

numcro. 
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numcro  nJ.deexecut-  rei  iudica.  Bar.  in  1.  diuorrio  §•  inter- 
dum  digeft.  foluto  matrimon.  Verum  cgo  cxiflimo ,  hanc 
cautionem  non  fiifficere ,  fed  requiri  legitimam ,  vt  dcclarar 
Paul-  de  Caft.  hic  numcro  i-  &c  habcturm  dicla  Lcum  liibhac 
Sc  in  authcntica,cui  rcHclum,  Codic-dc  indic.  vidui-  tollcnd. 
Q£od  lequi  vidctur  Gregor-  Lopc7,  ad  I-ii.  titul.9.  partic.<>. 
glod.^.  infinc.  Illa  autcm  ccnfeturlcgitima  cnutio^qusefuf- 
ficicnserit,  ad  fccuritatcm  rcflitutionis  cmohmicnti  adqui- 
iiti,  dcci.  61.  Rota:  Pcrufia*.  lolcph.  Ludouic-  lccunda  par-n. 
15.  Quia  hxc  cautioad  inftar  iUius  qux  pro  vlutrudu  pra:fl:a- 
tur,  dcbct  cfle,  Sc  Cic non  nuda  fed  cum  fideiuflbribuf.  Ex  1.  4. 
C.  dc  vfijfTu6l  I.tribusfF.dc  vflifru-  earum  rerum  qux  vfu  con- 
fiimuntur>Ioanncs  dcl  Cafl^illo  ,  Sotomaior  controucr-  quo- 
tidia.dc  vrufru.hb.i.c  iS.num.^.&fequcnti  &:  fidciuflorcs  dc- 
bcnt  efle  idonci,quam  idoncitatcm  iudex  infpiccre  dcbct ,  fc- 
cundum  quahtatcm  pcrfonarum,  vt  docct  Menoch.  dc  arbitr. 
cafli  i4i.centu.2. 

In  paupcrc  tamcn ,  id  non  efTc  obfcruandum  exiflimo ,  fed 
fufficere  iuratoriam  cautvoncm^quia  ha:c  refpcclu  pauperum 
a  iurc  approbara  exiftit»argumcnto  tcxt  in  authcntica  cui  rc- 
lidum  Codic.dc  indic.  vidui.  tollcnd-  docct  Molina  Theo- 
log.  dc  iufli.^'  iurc  tra6bat.2.  difp.ioj.  Roland.  a  Valle,  confL 
7i.numero  ii-Iibro  i.&:  con.43-  num.io.  24.3^31^.49.  &  didus 
Sotomaior  di(5Vo  loco  numcro  10.  eo  qnia  ex  iuris  recepta  fen- 
tentia ,  pauper  qui  iurat,  fc  fidciufroicm  non  inucnire,  rclcua- 
lurab  oncrc  fatisdandi  glofl'  fin.  in  I.i.ff.  gui  fhril.cogan.Gre- 
gor.  Lopczindicla  l.y.rituj.^.parti.^^.glofla  in  finc.quod  elici' 
tur  a  conrrario  fcnfii ,  exhisqusc  notat  Cancc.  iib.^.varinr.ca. 
ic.nuiri.ii8.  cumfcqucnt.  Hoc  cnim  exprx/iimpta  tcflatcris 
voluntatc  fit,  quia  pra-fumirur  tcflatorcm  voluifle  frucluum 
commodo  omnino  gaudcrc ,  Simon  dc  Pratis  dc  intcrprc- 
ratio»  vltima.  volunta-  libroquarto,  dubita.dccima,  numcro 
81.  in  finc.  Surdus  dcci.  141.  numcro  15.  in  fine ,  &:numcro 
14.  Hxc  autcm  cautio  vnicum  tantumcaput  contincrc  dc-  ^^9 
bct,  ncmpc  rcfliruturum  cmolumcntum  Icgatum.  fi  abipib 
Icgatario  contrafjdum  fucrit  voluntati  tcflaroris  &  condi-  " 
tioni  appofitx.  Acofla  hb-Z'  fclcdia.  cap.().  numcro  12.  circa 
mcdium.  .  • 
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Et  prscftanda  illis  dcmum  cft,ad  quos  dehcicntc  conditiotie, 
r  es  cft  pemcntura,l.is  cui  i8.infra  Koc  tic.  auch.  dc  nuptiis 
^c(mdm\isycrac'prdfkfegifirm,  inter  qUos  connumcrandos 
cflc  non  folum  heredcs  fcriptos  &:  fubftinitos  ♦  fcd  ciiam  &  Ic- 
gitimos ,  qui  ab  inteftato  fucccdcrcnt.  nam  &  iftis  vtique  ca- 
ucndumeft.dd  is  cui.cl.§.qux  vcro^Imolainhaclegcn  /.&in 
l.icruoinuito  ff.ad  Treb.Rui.con- 17  0.0.7.  li-j,  Galga.dc  cond- 
&dcmon.d.z.par.C'^.<|.^» 

Eteft  aduercendum  quod  dcbct  is  cui  fub  conditionene* 
gatitta  rdinquitur/eoferreparacum  cautioncm  pri^ftac^oia 
fiipfc  non  icobculeric  paratttm»non£uuecfrudusfuos^ep* 
fum  commodum  lucrd)icur.vcnocacur  per  Sile-  lib.i.  confilio* 
matrimo.diucrfonim  Doftottun  con«i^o.primaparcc  n*9.  nifi 
iam  a  tcftatoreprohibcrccur,  vcrefoluic  Acoft.  liba.&iefta* 
c.^.niun.5. 


m 


AD  VERSICVLVM* 

vndcii  vxor  Mar^umruuQi.  '  . 

EX  koeeteifiplotfiicilttreconfiiltoappofico^demidiim 
inftitucntc  cius  maiiicum  hcrcdcm  fiib  condtcian^»^"*»» 
quAm  ei  fromiferat,  ffe^fuepetierit,  neejiteexegerit.  oriturmagnuia 
dubium,  exeoquia  cum  maricusfoluto  marrimonio  dotcmli* 
biab vxorcdata  rcfbituere  teneatur,toto  tit-  tt.  (oiuto  matnm. 
llotatPau.deCaf  hicn.3.fupcrfluu  vidctur,quod  mulicrineius 
tcftamentoin  vimcondicionis  iniungerec>  nemarirusdotem 
fibi  promiftam  peterett&  cxigerct.Si  enim  ad  rccuperarioncm 
«iocis  concra  mariomi  aAio  daciir»  qnando  ci  dos  foluca  e^ 
mulcDmag^spocerit  excepcione  rqpdlifliaticas ,  doccm  pc>- 
tac  «axgumcnco  L  inuicus  198/ verfic.  cui  damus  ff.  de  rc^ilit 

{uris. 

113      Qh^  difficulracc  oppreflrus  paul.de  Caft.d»n.5.rcfpond^at 
^    diuinando  paftum,aut  ftatu tum  fuiflc  ipecialc ,  quod  maricQES 
•  doccm  iblufo  matrimonio  lucrarecur ,  quia  diccbat,  quod  fine 

♦  ..  aliqua 
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aliquafpccialifareruftiiicri  non  porcrar,  huius  tcxr.  decifio* 
quod  liabcbat  hic  IC  pro  conftmri  aducrtcndo,(]orcmpro- 
fcdririam  qux  a  patrc  darur  filix,  fbluui  efle  patri  rcUirucndam 
quando  viuo  parrc  fuerat  folutum  matrimonium  nullis  rcli- 
£bis  libcris,  vt  tradit  Grcgor.  Lopcz  ad  1. 30.  titu.ii.parri.4. 
glofri.&:  1.  quiafi  morruo  parre,  matrimonium  di/Toluere- 
tur,  apudmaritum  mnncbat.  Dos  autcm  aduentitia ,  id  cft 
dos  qua:  ab  alio  conflituitur,  fcm^cr  apud  maritum  mane- 
bat,ni(i  contrapad:arum  clTct,  quod  confirmabatcx  Vlpian. 
in  fragmcn.  tit.6.vcrfic.mortuain  matrimonio.vndcinferebat 
diccns,quod  cum  dos  aducntitia  &:  profe^litia  apud  marirum 
manerct .  idcm  potuitaducrfiisheredcs^^orisagerc,  vtin  d  l. 
fcd  ctfi  nili  conditionc  appcUaretur ,  vt  hic  &c  in  I.  cum  mulier 
20.fF.de  cond.inft. 

Wxc  autem  Pauli  interpretatio  ridicula  cft >  &  diuinatoria.  114 
quinimo  &:  iuribus  valde  contraria-  proptcrca  hanc  difficulta- 
tcmlofephusLudouic.  dccif^i.  Perufmx,  i.p  n.^i.dcfimili 
tcftamcntaria difpofitionc  Ioqucns,aliter  interpretabatur  ex 
mcnte  cuiufdamgrauiiTimi  Dodoris,qui  prqdicbum  argumcn- 
tum  contra  fc  oppofitum  dilucbat,  dicens ,  quod  quando  con- 
ditio  ncgatiua  cft  adie^la  cum  alia  condirione  affirmatiua,qu^ 
potcflimpleri  ante  vltimum  vitxfpiritum,  vcluti  fi  Icgeturita,  , 
htgofundum  fidotem  non  fetierit    fipetierit  a  legato  eedat,  tllud  e- 
ttim adimo.diciu^^xxod tunc cautio  Mucianalocum  non  habeat,  ^ 
cx  1.  fi  auia  vcrfi.  Muciana  infra  hoc  uz  &C  ibi  Socin.  num.8  & 
Imola  num.  5.   Si  auccm  Icgarum  ica  c/Tctrclidrum  ,&:adicd:k 
hxc  claufula,  ncmpc,/r^<9  eifidotemnon-petterit  yC^oA  tunc  cau- 
tioMucianaadniittatur,ipfc  tamcn  Ludoui.hacfblutioncnon 
contentus  diccbat   ahomodo  poflc  id  intcrpretari ,  nempc 
quod  prxftario  Mucianx  caurionis ,  tunc  rcquiratur ,  quando 
relinquitur  lcgatum,ea  conditionc  adiciSla.//^'  dotem fihipromif' 
Jhm  repetat'  Si  tamen  rcftator  vltcrius  progredcrctur  diccns, 
quod  cafli  quo  rcpcrerct  dotcs  Icgatum  amittcrct,  ^/W adime- 
bat  co  cafu ,  tunc  cum  ipfo  iurc  Icgaro  priuarus  ccnfcatur,cau- 
tio  Muciana  ncccffaria  non  ciir,  quando  pra^fcrrim  inrer  lej^a- 
tum,&:  dotcm,non  cadit  difparitas  confidcrabilis  quia  fat  cft, 
quod  in  p(rnam  rcpcririonis  dotis ,  cadat  a  lcgato  ipfb  iurc  cx 
quocftconiiiltum  incntitcftatons,  ac  ctiam  hcicais ,  quia  cx 
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tali  promiflionc  fada  pcr  ceftatorcm ,  inquit  Ludouicus  di£ta 
decilid1.numcr.43.in  finc,apparcrc  teftatorem  rccefrifTc  a  tali 
cautionc ,  Sc  nolle  grauarc  vfumfruduarium ,  nec  cautione 
Muciana  alia ,  fcd  tantum  quod  in  pa»nam  contraucntionis 
cadac  are  Icgata,quia  tunc  cum  alia  cx  cauia ,  adio  cxtingua- 
curynoneft  locus  Mucianse  caucioni,cui  vt  fupra  di£hun  eft>fi>« 
lum  to  cafii  locus  eft>  quando  alio  modo  legatumadquici  non 
poteft.  ">^^ 
Quibus fic explicads ,  infertur  quod  Muciana  cauti6 nra 
fohim  in  lcgatis,fed&  in  h€reditatibusk>cumhabet^&  admic- 
titur,  vt  nocat  Liidouic»^  Moltn.  de  Hifpano*primo-Iib>2^c.i2. 
n.i2.MolinaThcoIo.dciufti.&:iured.difputa.zo<>.  cx  quo  in- 
fcrcbat  Vlpiau.hic,quodii  maritus  hcrcs  (it  cxpartcinftitutus 
ab  vxorc, lub  ca  condirionc  ,  Sidotem fihi fromiJfAmnon fetierit^ 
admitti  poteft  prxftica cohercdi  cautionc  Muciana,quod  dit 
'ficile  redditur ,  cum  maritus  poftit  accepto  ferendo  dotem» 
conditionem  implere>quod  confirmatur  exnoftro  tex.ibi  fi^ 
ium feKCiftmtfi€ma$te9m*  vd  ctmen  >  A&apertius  ex  d.  l  cum 
^7  «luiicr^CMnconditionibus  autem»  quae  viuo  herede ,  velaliter 
implcri  poflimt»  locumnonhabffcaatioMuciana.  Ipum  talc 
V7i.§.x.  Lpater  ioi  ffocnis  ifll^dM^^quae  quidem  (iifficidos 
'    valdc  Dodtorum  ingcma  tcxipti^^^n^^x^^ 

d.l .  mulicr.  quorum  i  n  t  crpre&lj^liS  fccQej  ^^^^i^ 
^    2.fclcd:a.c.<j.  n.S  cum  fcq.  •  ^ 

Sed  variis  mtcrpretationibus  rcieftis  dicendum  eft ,  hanc 
conditionemyfi iietcmnonpetieritad  pcririonem  deiuMc/Jc  re- 
fcrcndam ,  non  ver^.  ad  pctitioncm  dpiai^o ,  vtttae  fentit 
Bar.  ^cuius  opinio  ^pS^^V^^  plures  Contradi» 

^''''^Bi''^  Vnde  affir^^l^  JPl^^  conditiojQPpm,  duobl^ 
7i&odis  implcn  pliMi  acceptam  ik«lttii^^^^^^  ' 

91^  cauendo,  q#^  ajpoaab  a>iugitur  ex;^^  ibi 
^ftKmJedcceptofi  ^l^^pturtnarbicrie^^ 
^ii^  accepnliiflfetii^  vel  ckutioneih  tugcre,  vtcontci^  _ 
&:  Imo.  docct  Cofta  vbi  fupra  nutncr.  9.  qui  abfolutc  diccfcSt, 
prxdjdam  Caftrcnfis,  &  ahorum  intcrprctacioncm  adno- 
ftr.i m  lcgcm,  exprcHc  literam  noftri  tcxt.corrumpcre,  inde  8c 
pra:cifcdicens,vcram  inter^rctationcm  eftc  Ravncrij,  &:A1- 
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&ao/ecladpedti^emd€iiire»  VndcQilniifum^ficautione-r 

Neq6e  prxdidis  obftat  praedi&imi  a^;itflP^^ 
pcraccepdlationem,dicaturadimpicta  condtti(dndnpetetidi, ' 
poteft  heres  cautionem  Mucianaminterponere^^cogatar 

acceptilationcm  faccrc ,  &  lic  plus  prseftatc  quam  (feoindum 
conciidonis rigoicm, cx  voliintatc  tcflatoris pr^dare  vifus crac 
Si  cnim  dotcm  acccptam  fcrat ,  acuoomnmo  cxtinguicur,  vt  ■ 
ncquc  ipfc,ncquc  cius  fucccHorcs  agcrc  poOlnt.  §.itcm  pcr  ac- 
ccpcilationcm,  Infbt.quibus  modis  toU.obJi  docct  latc  ibi  Pi- 
chardus  formam  ipi&usaccepqiationis  trad,|ens,  &c  ipdus  macc  - 
nam.teftaa±cau«cilpi^^>pQnc»d%  noluiffe 
videtiur^ehiaritus  ipfe  peteret iiecdeotpilbianiiiarid  fuccef- ' 
forum  perToiiis  feniifre  cfeditur.  alias  enini»  <bm  inftituiflfC 
eam  fub  condidone ,  quae  non  nifi  poft  mortem  marid ,  ic  pcA 
mortem  omnium  (ucceflbrum  poflet  exiftere ,  firuftranea  eflet 
«ius  difpoficio,  quodquidcmvtabfurdumreiecit  Cofta  vbi  ft 
pra.auai,n.&:i^  # 
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ntutus.       .  • 

INfcatQr  'ex&occex.modli0ec<mando  maritus  heres  eirpar- 
ceinftinuair^fiibconditione fimmmnfetimt^DtcdEjiiaaL^ 
caudo  Muciana,finoh'c  accepdlackmem  (acere>  vc  fiiptano- 

»  tatumcft,  tamen  fi  folus  inftitutus  fit,  fine  caudone  here> 
ditatem  adire  poterit»  quia  non  eft  cui  caueat.  &  licct 
hxc  refblnno  cy  contcxcura  noftrx  legis  clarc  pcrcipiatur, 
diificilis  camen  valde  rcddirur  ex  co-  quia  cautio  Muciana, 
non  folum  ex  teftamenco  vocatis  pra-icanda  cfc :  fed  et- 
iam,  ^illis»  ad  quos  de  iurc  ciui^^  deficiente  condidone 
heredicaspenienirepoteft  J*iscui  i8.infra  hoc  dt.&:inaiithen. 
denuptiis$.qtue  vcro  nuncjfi^quiturin  finevetfi.  frdfatsMm 
.  Ruin«con«i7o«ooLaJib*t*  Bal*inauthenc.  cufTeiidum»col*5* 
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in  fine  verfi.  SefHmoMtnbiU  C.de  indicvidui.  coUeo.  Stq^ha- 

nus  Gratia.  deci*Roca?  Marchiae  ^.n.  i^.  conftac  enim  prantan* 

dam  caiitioncm  lcgicimohercdi,qm  nullo  condito  tcftamcn^ 
ro  jintdKui  proximus  fucccflbr  furuius  cft.  dicebir  Acon:.  ad 
l.cum  talc    li  arbitracu  limi.^.num.^.  Ergo  &:  hic  maritus ,  h, 
ccccohcrcdcmnonhabcrcc,  caucrc  dcbcbatab  intcflato  vc- 
IA3    nientibuSjledocenon  rcpctiturum.Refpondcndum  tamcnc/l, 
Mudanam  c.i u rionem incerponi  9  vc  adicam heredicacenii  ve| 
legacumadqmiicumrcdituacis  quiaccepic,  fi  poftea  cootr» 
coiidicionem  feceric.didai,iscuii8.Lcumrubhac  6j»  iafra 
hoc  cicuL  I.  cum  fiiium  j6:  $•  qui  Mucianam  de  Iqgac. 
Bar.hicnum.  i.  Galgane.de  condi.£cdemonftr.iecundapair. 
cap. i.quaeft.88.num.^.  vbi  rcm  non  (blum  refticui  atceftatur, 
vcrumetiamvnacumfru&bus.  atpoftaditam  heredicatcm, 
a  maritoj:xairchcrcdcinrtituto,conditioilla  ,  fidotem  non^e  • 
iierit  dcficcrc  non  potcH: ,  quia  cum  vxor  tcftatrix  ,  dotcm  illi 
dcbcrct,  adcundo  cius  hcrcdiratcm,  confuCionc  fuit  iiiblaca. 
emnis  obhgatio-l.dcbitori  C  de  pai^  i.Stichum  adido 
^  ff.  de  folutio.  quodfignificauitlureconfiiltus  hiCt  ^&iLe  no- 
*  ftraclegis.  ibi  namtMreiffivideiur  impleta conditio  , ^^^pKf^nm^ 
qtiem  fojfit  de  doteconuemrey  ipfe  adeaad^iMfei^it^^  • 

Ex  quibus  infercur»  cum  iudidb  Vlpiaioifni  liic 
k  >  docem  ab  vxore  efte  promi/Gib  V  nam  fi  ab  aHo  eflecpro- 
mifla,  feraper  tcncrctur  maricns  caucioncm  prscftarc,  auc 
colicrcdi    aut  vcnicnribus  ab  intcftaro  ,  vt  lupra  diximus 
numcro  ccncc{imovigcfimolccundo,quia  tunc  dicinonpoteft 
^  per  .1  diiionem  cfre  confulas  adioncsi  ^  ficnonppccft dici  nm 
admipictaconditio.     "  -     '  '  ^ 
\1l6       Scd  huic  intcrpretatidlia  bbftat  tcxt.in  1. 4.  §»idem  lulianus, 
^     lf.de  condi.  inftir.  vbi  hcrcs  ex  affc  infticutus  fub  conditione  S$ . 
^  -cfituurn  heredi^iiium,j^n  alienanerffy  opus  non  habet  caucionejttl 
/  j^lud^^  fird  canquam  ittb  impo/Tibili  condicione 

^P^I^^^^^'^^^^^'  ^  ^^can  confliat,  quod  ibi  adicio  non 
'j^Ci^^Rpi^tiopo/ncdeficere-  -^'^ 
CmS&cu\tmyAccuTAndA*4'^ethofiHm  ait,^llr 
i^tion^ibi  non  cffc  piu(landam,cumdefit  illc,cui  cautio  cft  pr^- 
.  /•^ilanda.Scd liaxintcrprct.nionon rollic u!fHcuIt.itc,cum cxfu- 
pradidiscuftct^cauciouc  clfc  ccia  ^r^eftaiidarcfpcclu  vcmctiii 
.  -  .  abia— 
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.  ab  inteflato.  Aliter  tamcn  nlij  Dodores  in  l.is  cui  iS.ff.  hoc  ti  - 
^ulo rclpondent.  Ex  quibiis  vcrior ,  &  rcceptior  intcrprctatio 
dl^iuim  tradit  Ciuai:.iib*5*obiei:ua.cap*2«  qux  exfupjeripri- 
bus  deducitur,dicens^(p,>pafic^ch^c  coiuiido  ^pJi^i^honffr 
W«(^»adicahereditace}iabjecur projiinplcea  >  quia  amplius  pe- 
terencoi  poceft ,  vbi  vnkuseft  We^    adicione  fuac  i;»im^ 
'  a^ones.  ica  haec  condicio  fi  feruum  hereiitmnmmn  mMmm' 
ferit ,  adica  heredicace,vere  impleca  eft.  quia  ceftacor  de  (eruo  . . 
hereditariointellexit,  vtapparet  ex  didal-cum  mulier  lo.g.i. 
ff.dc condi.inlHt.  poft  aditam  vcro  hcrcditatcm, nulhis hcic- 
ditarius  fcruus  futurus  eft,6(:  itft  yerum  erip^lauum  heredita-  "  * 
rium  non  manumifinb. 

Pro  coronide  tamenhiiiuslegisfciendum  eft,  cautionem 
hanc  Mucianam,a  ceftacore  remicdponTe,  neque  heredem,  vd 
legatarium  ceneri  eam  prseftarc :  li  teftator  eam  prx ftari  pro- 
JbibuiBri€>vc  accf^ciir  Kichardusprinc*inft.<^ 
v|^^mexeo>quodMuaanacautiohabeceandem  fermam) 
quaml^ibec  caudo  de  vcendo  fruendo  boni  viri  arbicrio.  au- 
chentic.  de  nupriis  §.  quac  vero  nunc  verfic  mfi teftator ,  &  eft 
ratio,quam  afHgnat  Accurf.  in  dida  authcntica  cui  rchdum, 
verbo  W/^.quod  dida  cautio  Muciana  ,  hcet  in  vtihtatcm  le- 
gatari)fiicritintroduda,fuitctiam  refpedu  tcftatoris,vtiplius  150 
yoiunus  ciFe&umibrciacur»  cuiiiiuori  pocuicrede  ceftator 
'  renundare :  cum  vnufqm/qtie  in  &a,re  ^  U%  moderacor  U  arbi* 
ter  linremandat 
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diuouibus  &  DemooA. 

.  DemonftratiofalTaefti  YeIuct.(ikafcriptumCc:  Set- 

uumSachum,  quem  deruiocml»  fundum  Tufcula- 
num»qui  mihi a  Seio  donatus  eft.  nam  (i  conftec  dc  (^uo 
bominct  de  tjuo  fundo  fenferit  ceftator :  ad  rem  non  pcr* 
tiucc,  ii  is  qucni  cmille  fignificauit ,  dondtus  ci  eflfet  >  auc 
^uem  donacum  libi  cilc  iignificauerac«  emcric.  Igicur 
fi  ita  (eruus  tegatus  fiu  Stichum  coquum « Stichum  futo- 
rem  Titio  lcgojicct  nccjue  coquus,  neque  iutor  fit>ad  lc- 
gacariumpcrcinebit ,  fi  dc  co  fenfifle  ceftacorem  conue- 
niat.  namSc  fiin  perfona  legatafij  defignanda  ahquid 
ctratuin  fueric,  conltat  autem  cui  legare  volucric>pcriiidc. 
valct  lcgatum.ac  fi  nuUus  error  interueniret. 

5  Demonftratio falfi  affoftuUgAte  MHtbd  wtiet  (i'fimiter$. • 

4  l'i'%'/tdeoverftnametJiqmsff%dedotefr£legA»decUrAturetn. 

6  tegntum  qumtitatU  cum  reftrtEiione  ad  certum  lecuman  con-r 

fiderctur  i/t JpecKSyvehvt  quantitas,  et  n-  ,% 

%  Ugatapecunia^qusfenesteftMteremerad^fitthiuidimfortei 

num'i<)  .  >. 

IX,  Deptkfitum/tftftiiqttdreqmratet  9i,ij 

13  l>efofitMffet$im4ftidc49^§resinCtuM$itk 

ftttm .  ' 

14  AZi»- 
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ET Demonstratio.CavsIs  et  Mobis.  2^3 

14  LLMCfffs  %%-%'quifc(uis  lo.i^jfJeUgA-i^declarAtur 

15  fideiccmmtjfuminducitur  ex  dehito  confeffato  in  tefament»^ 

licet  non  deheatur 
j6   luramentuminducit  claufuLtmcodtciHarem 

17  Depofttum  an  re^ittraty  quod reddatur  idem ,  velfufficiat  tan- 

tundem 

18  Dehiti  confeffto  quid  oferetur ,  fi  quantitas  confeffata  non  de^ 

hetur 

23   Demonfiratd  rei fatlsyfrufta  apponiturdemonftratio 
14  Legatum  dedehitOyCtquando 'valeatcumnumertsjeq' 
25  Liherationis  legatumquamdovaleatvfqueadn'i6 

16  Ifi ftc  75.§.i.^^r  lega . vllegauiffjelihera^lega'  dcclaraturet 

».17.28.37 

2 9  D<?//if     y^/»/^  kgatum  vxori  a  marito  quidimportet 

31  Legatumdehitiat^atorequifciehatnilfihtdeherianvaleatvf 

queadn'4^ 

32  Nouatio  mutat  naturam  aS^us 

^6  l'/na  ff.de  liheraJega.decUratur  et  n- 40*44 
'  3  9  Maritf^  legans  vxori  iocalia  quando  cenfeatur  ea  donaffe 
41  ^^rgumentum  a  contrario fenfu  quando  non  cft  deftmendum 
43  S^ntitoi  legata  quando  dicatur  certa  f  / .  4  4 . 4  5 

46  ItalUfcriptura ^o.in  fine ff-de lega-i-et  iS^inttis  Mucius  § .2. 

ff.de  auYO  et  argen-lega.declnrantur 

47  Demonftratio  quando  affonatur  demonftratiue ,  vel  reftri- 

6iiue 

48  Legans  rem  communem  quando  cenfeatur  legata  vt  integra aut 

quoadpartem  et  num- 5 o 

49  Tronomen  tnQumQuandoapponaturreftri^itteetn-^^o  .  ' 
5 1  ^uantitas  quando  dicatur  appoftta  vt /pecies ,  vel vt  quantitas 

tn  legato 

5  2  'Demonftratio  falfa  circa perfonam  heredis ,  vel Ugatarij  an  vi^ 

tiet  diftfofttionemet  n'^^ 
^4  Demonftratiofai/acircaconfinguinitatem  ^velaffnitatem  an 

annullet  dijpofttionem 
55  l'4X'deheredi'Inft'declaratur 
5  6  T>emonftrata  quando  perfona fitis  dicatur  et  n.y; 

58  Errorpcrfinacitnt£nullumredditiudicittm(tn,6o 

59  jErrorfuhftantidannul/atiudicium 
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61  Yyemonjlrariresqutmoibtenedmrein*6t 
6}  Uomen  mutins  an po[}c.i  vtroque  pojpt  nominarl 
64  Modica  differenttA  in  m odo  nominandi an aliquid importet 
66  l^emonftrattofalfitn  appelLttione  an  eamreddaf  mlUm 
.  "Oemonftratio falfi  an  annullet  contracium 
6%  Upquisfundim  yjff'deco»trahen.emf,decUrAtHr 
69'  Emftiomscmractn4  q^x  reqmrstfro formA 
yo  PrecUm  qusndo  dkatnr  interuemrein  comir^Bu  entftkiti 
IfiitApfiiktm ff.de  verhohUgJecUtitttat 
l.CMmdbeo^uver/umcnfim  jfaecontrdemf,decUrstMr 
y 4  /.  qtfid tamen  i  ^-ff-de  contr4b.emftJecUrdtitr  njfqueddntt* 
mero  79-  •  - 

Arvs  Iiircconrulrus  lib.i.dclcgarisad  cdicrum 
Prxcoris  cx  quo  loco  conccxtura  noflrx'  Icgis  dc- 
liniiitur  cxcmplisprius  tradcndo  dcciiionem  c- 
lidcndamdoccc  quam  omncs  Dodores  ficexea 
dcpromunc  dicences  ,  faliam  dcmonfhrationeni 
^cgati  non  yiciare  Icgarum  fi  in  legaco  biko  de  corpore  con^ 
ftenhanc^quiturloannesdelC^ftiUo  Sotomaior  ub.i*  xotk-^ 
troucrfia.qDfb^iiiana.  de  Vi(hfruc.lri  fine.af(ertione  1^5.  Accur- 
fius  hic expIicjSKfc  noftram  Icgcm  coniungic  principium  no- 
ftra:  Icgiscum  fiihfcqucnti  p.irngraplioiplius:     licctin  vrro- 
qucTcxtude  faliitatc  appolita  dilputct  ncmpc  in  principio 
dc  falfa  dcmonftrationc  ,  &:  in  $.i.dc  hilla  caufa- cum  aurcm 
contextura  diliunLta  fit  itain  commcntationeipliusfciunclim 
.  '       (eparacim  diipucabo  &  contexcuram  profequac  expli- 
cando*  • 
'2,       In  principioigicur  hoiuslegis  loqnitur  lureconfuicttsde 
faifa  dcmonftracione  adiecta  corpori  legato  veluti  ii  teftator 
.  legando  (eraum  ad  illum  demonftrandum  adiccerit  hancde- 
monftradonem  qnemk  Titioemiwcl  quamlibetaliamqusein  ie 
rcucrafilfa(itn6n'CX  coniillum  rcddi  lcgatum.  quiain  dc- 
monflianonetcftatorpeccaucnc,  iino  porius  valcrccjuani  ra- 
tJoncm  non  Iblum  rcfpcd^u  Icgati  proccdcrc  docct  lurccon- 
ll'Itus,vcruni  criam  &Icgararii :  incjuit  cnimcjuodcdi  m  pcr- 
Tona  Icgitanj  Jeiignanda  alicjuid  fucrit  crratiim  ii  tamcn  con- 
^  ftcccuiccilatorlcgarevolueric^^cdndc  valcbickgacum,  ac 
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ET  Demovstr.  Cavsis  et  Modis.' 
fi  nulliis  crror  interucniicc. 

Conclufio  igitur,  qux  cx  noflro  Tcx.tlcfumitur  communi-  5 
tcr  ab  interprctibuSjcfl:,  quod  dcmon/lratio  Falia  adicdalcga- 
to  illud  non  viciat  lialfa  :^3.1.  nominatim  j^.I.cumtalcyi.^. 
flilfam  infra  hoc  titulo  l.Qu_intas  Mucius  n.^^-dcauro  &:  ar- 
gcn.lcgat.§.  huicproxima  Inftit.dclcgat  &:dciure  CaftcIIac 
I.18.&:  i^.rir. ^.parr.^.  hanc  fcquuntur  Bar.hic  a  nu.5. Paulus  dc 
Caftr.  ibidcm  &:in  l.fiin  nominc  C.dc  teftament.  Corncl.&: 
Bal.inl.i.C.de  falfa  caufa  adicc:Gomc7.tomo  i.varia.c.ii.nu. 
74.Cofta  hb.i.fclcda.c.i.n./.  &:  c.4.  MohnaTlicolo.  dciufti. 
&:iurc  trac.z.dirp.2ii.Pichar.did.§.huic  proxima  n.i.Galganc, 
decond.&:dcmonftr.2.p.ca.i.quxft.i.  Puteusdeci/.44i.nu.5. 

Contra  quam  conclufioncm  apponit  Bar.Iiic  dc  lege.  i.  i  a-  ^ 
dco  vcrfi.nam  fi  quis.dc  dotc  prxlega-vbi  ii  tellator  Icgat  cen- 
tum,qux  inarcahabcbat,  vel  quxapudeumcflcnrdcpofita,  (i 
nulla  lint,  Icgatum  nullum  eft :  falla  igitur  dcmonftratio  Icga- 
tumannuUabit. 

Cui  diflficultati  refpondet  Bar.thic  num.^.cadem  intcrprc-  ^ 
tatione,  qua locutus hierat  (prout  ipfe  attcfiatur)  in  I.fi  (cruus 
Iegatus§.  qui  quinque  ff.de  lcgat.i.dicens  quodlureconfultus 
indida  Li.pofiiit  cxcmplum  dc  Icgato,quod  non  cratin  rcrum 
natura  ,  &:  fic  nil  miium  fi  tale  Icgatum  non  valuit.  quia  cius 
inuahditas  nonprouenit  exco,quod  falla  fit  demonfi:ratio,fcd 
quia  rcs  Icgata non  crat in  rcrum  natura,  pcrindequc  crat,  ac  fi 
lcgatum  cfict  chymera  vcl  tragelafiis  aut  nions  aureus  vt  ad- 
uertic  Accur.in  didal.i.^.  adeo  vcrbo  Mcrt  conftat:  noflrx 
autcm  lcgis  dccifio  proccdit .  quando  corporc  certo ,  &:  in  re- 
rum  natura  exiftcnti  demonftratio  a  tcftatore  additur ,  veluti 
inexcmplonoftrxmctlegisdeieruo  legato  ,  quem  teftator  a 
Scioemcrat. 

HxcautcmBartoliinterprctatioquamuisad  primum  c-  6 
xcmplumdidi  verficufi  adaptctur,&:  congruafit:  quia  quan- 
do  quantitas  demonftratur  cum  rcftridione  ad  certum  lo- 
cum,vcluti  lego  cefJtum-tqu^  in  arca  habeo jXion  iudicatur,vr  quan- 
titaSjfcd  vtcerta  fpecics  I.fcdficertos  ^i.ff.delcgat.i.  I.certos 
57.ff.de  vcrb.oblig.  Peralta  in  l.fi  pccuniamff.de  Icgat.z-Soto- 
maior  controucrf  quotidia.  dcvfufruduinfine  affertio.i<?4. 
vndc  fi  quantitas  non  fit,  Icgatum  viciatur  quafi rcfidum  fit, 
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t66   At>  L,Dbmonstr.Falsai7.D.de  Conditic. 
quod  mnaturanon  eft  L£ienius  legacus  io8»    qui  quinqueff* 
aelegat.i.l*fiquis  feruum  8.§.  fiquisEdelegat.2,.  iuxtarefolu- 

^  donem  Couar*Pradi.quxft.cap.3.nu.i.  vbi  agens  de  donatio- 
ncvcnditionc,  vel  alio  contraCTU  ad  modum  menfurse  conce- 
pto,dicebat,  cjuodvbimcnllira  ponitiir,  vcl  eiusnientio  fie 
cauia  &  gratia  caxationis ,  vkra  illam  mcnlUram  non  valct  id, 
quoddcducitui*  indilpolitionc:  li  vcro  numcrus,  ycl  mcnfura 
apponatiir  nongratia  taxationis  ,  6c  Innitacionis ,  (cd  dcmon- 
ftraponis ,  tunc  numcrus  illc ,  vcl  menfbra  nil  refcrtad  augen- 

'\  dum,vel  minucndum  corpus.  quia  cuncnonvenitadiiludrc* 

.  Ihing^dum/eddemonftrandum. 

.8 .  Tamen  quoad fecundum  exempl um  ibi  piopofitum  de  eo> 
qui  legatdecem » qu^  apudfedepofita  fuerunt»  defendi  non 

'  poteftycumtuncnondemonftreturquandtascumteftridioiie 
ad  certum  locum,imo  podus  demonftratur  certa  fpecies  qu£- 

dcacis  ingenere:  manecigicurfcmper  quancicas,  qua;inrerum 
naturanunquam  cffc  dclinit:vnde  valcrc  dcbct  Icgatum  cx  rc- 
gula,  quae  cx  noftro  Tcxr.  dclumitur  &:  valcrc  dicunt  Iurcc5- 
fulci  in  1.(1  lic75.§.i.dc  legac.i.l.Lucius  88.§.quifquis  lo.i.fF.dc 
lega.i.exquibusiuribus  Accur.indi£to  §.adeo.  vcrbo^^me- 

•  xiftimau  i t  i n  hac  fpecie  valere l^atum »  quamuis  nil  penes  te- 
^  ftatorem  iuifiet  depofitum  :  quiaiameratcerca  &:deftinaca 

qQanticas.  quamfententiam  fcquucur  Bartolus  Sc  Cuma;  liiqt 
.  Peraltavbi  (uptain  didal.fi pecuniajnprinc«quiainquitquod 
filegeturfpecies,heres  noncogetur  neceflado  ad  pecuniam 
fclnendam  fi  non  reperiretnr  in  teftatoris  patrimqiilo:quo  fun- 
damento  iado  ad  didum  §.adeo«reifpondcc  in  fccundo  excm- 

•  plo  rcpcrcnda  cflcvcrba  illa  ^iuwarcahaheo.  vndc  Icgato  fic 
.  rcliiflo  I^go  centum ,  qtiA  ille penes  me  depojfnt,  qu  ^que  tn  arca  haheCy 

quanticas  dcmonftranir  cum  rc/lriclionc  ad  illum  ccrtum  lo- 
;  cum,nullaquepecunia  cxiilcucc>vcinphmo  cxcmplolegatum 
viciabitur. 

lo  Hgcauccmintcrprctadoviolentaeft,&ilUusTextusiite- 
•  iram  corrunipir,cuius  ledura  retenta,  fecundum  exemplum  i 
'   primo  non  diftcrc,cumin  vtrbqne  nuUitas  legaci  proueniat  ex 
reftridionefignificauperiUaverba  ^«4iwr4roii^i^^:  ex  qua 
occafione  quamplurcs  intetpretadonesreferunturapntdta.- 
cis  au^oribus  vbi  fiipra. 
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ET  DEMOf^STR.  CaVSIS   ET  ModIS."  l^J 

Alij  autemhacdifliculcateopprciri  aliter  rclpondcbant,  6c 
interpretabantur  did:am  l.i.§  adco.exiftimantesdictum  Tcx, 
cirefpecialitcr  fumcndum  in  dcpolito,  in  quo ,  cumfcmpcri- 
dcm  rcddcndum  Iit,non  tantumdcm  l.i.in  princ.rF.fi  ccr.pct. 
I.^.C-dcpofi.quantitas  dcpofica  iudicatur,vtlpccics:  quia  tan- 
tumdemrcddcndo  dcfmic  cflc  dcpoficu  exrclblucisper  Can-  ' 
ce.  lib-^.varia.c.S.num.^j.  qui  liccc  dicac  in  pccuniis,qua:in 
ciuicace  Barchinoncdcponuncur(attcnto  quia  Cam[  forcSjfi- 
ue  Banchcrij  folcnt  vti  pccuniis  pcncs  ip(os  dcpolitis)  dcfinat  ' 
eficdcpofitum  &:  inmutui  cotractum  tranfcacvc  dc  mcncc  fc- 
nacus dccifiun  acccftatur  Pcguc.in  fiiisdccifio.cap.^S.num.y- 
Salua  tamen  tantorum  virorum  pace  cxiftimo  adhucmancrc  '5' 
depofitum  ,  licctnotiilimoseius  terminos  cgrediatur  vt  in  I. 
Lucius  Titius  ff.dcpofi.  notat  Accurf  in  dictal.innaucm  Sau- 
fcij  vcrbo /oiuerei*V ndc  ad  fiipradida  diccndum  eH.quod  cum  ' 
eadcm  militct  ratio,qu(^  in  quantitatc  ad  ccrtum  locum  reftri- 
^a  nullo  hicVo  dcpofito  rodcm  modo  legatum  viciatur,  quafi 
cflct  fadum  dc  rc  non  cxifl:cntc  in  rcrum  nacura-Indequc  hac 
rationc  adduclaintcrprctabatur  Tcxt.  in  1-  Lucius  88.§.quif-  j^. 
quis  lo.  1.  diccndo  quod  idco  valuit  fidcicommiflum ,  quia  fi- 
^a  fueratmcntio  pccunix  dcpofica:  in  vim  confcfllonis.  quia 
tcfl:acorprincipaliccr{c  dcpoficum  rcicciflc  artcfl:abatur.  quo 
calli  licct  tcflantis  confcflio  nullam  dcpofiti  probationcm  fa- 
ciatjfidcicommiflum  tamcninducit  l.cum quisdeccdens  37.  ^ 
§.codicfllis.  iunda  interprctationcibivcrborrf^rW^,  diccns         ,  • 
cxlegato  rclido  de  dcbito  confcflaco  ,  liect  plcnaric  nonpro- 
bctur,induci  tamcn  fidcicommifllim  l.Lucius  93.§.Scmpronig 
dc  lcgat. 3.Barc.  &:  cctcri  in  dicto  ^.codiciUis.maximc  autcm  ii 
iuracacflccclaufula  tcflamcntarix  dilpofitionis  quia  iuramcn-  i4 
tum  inducic  claufula  codicflIarcm,nepc  vtadus  ccnfcatur  va- 
lcrc  eo  mcliori  modo,quo  valcre  poflct ,  vt  docct  Fabius  Tur- 
rcdeclaufu.codiciila.q.i^^.nu.^.&^.cxl  Gumpatcr§.filiusma-  . 
trcm  ff.dc  Icga.  z.  Trcntacinquius  in  trad^a-dc  fiibfli.  ^.p.ca.^. 
n-iS.Turrctus  vbi  fupraq.i^i.nu.^.qux  claufula  intcfl:amcnto  , 
intcr  hbcros  fcmpcr  cenfctur  appofitacx  glofla  rcccpta  in  I. 
4i.§.  cumfiho.  vcrbo»^!/  W////  fl^  devulga.docctPcgadus  ad 
diiSbaml.intcrcctcra.^.p.^.i.num.^. 

Verum  hxc  inccrpretatio  dcfcndi  non  r otcfl  quia  cuando  17 
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pcciinia  numcrata  dcponitur ,  dc quo  dcpofito  agitur  ni  dicto 
§.adco  non  cll:  idcm  rcddcndumled  tantundcm  d-1.  innauc.  ' 
■  vcrli.namque  li  quis  pccuniam  f^.loca.  niii  dicercmus  ccftaco-' " 

remlocucum  fuiHe  depecunia  depoiica,&  fubfignata  in  faccbi» 
.    quodquidem  cflet  diuinarc  ad  dicVum  §.adco.  6c  rupplerc*ncc 
^  adhucdidpoceftiacisfa<^m  efreaddidum§.quifquisdiftx^^ 

Lucius.liceceiuiti  confeiBocdlacoris  dcbicumnianprobec»var 
leccamenjvcexcafidcicommifluminducacur  diAo  S.codidl* 
lis.cum  fimiUbus:quodincclligendumyenic,quando  cadicfpe:^ 
cics  ccrta,vel  quancitas,in  qua  fideicommifrum  fundari  poflit; 
'•^    ledlivtilli  pucahanc ,  quando  pccunia dcmonftratur in vim 
dcpofiti non  cfl:  qu.mticas,  lcd (pecics,non  cxiftcnte  dcpofito, 
nec  Ipecics  in  rcrum  natura  crit:  vndc  non  poiTum  pcrciperc, 
'  /       cur  ex  ccftoncis  confcllione  induci  debeac  fid[cicommiirum* 
•  -      Nec  video  congruam  radonem  reddi  poiTe  qoahda  ceftacor  • 
conficecurfe  depoficumrecepiflci  vet  legacquod  pencs  fe  dc-' 
poficumeftiuulio  incerueniencedepofico>YCprioricafii  inchi^ 
.|cacurfiddcommiflum,pofterioriyerb0^  'ift^^ 
.   i^  ^' Prxdi^scamenincerprvcadohitosfdedi  ' 
fiaklicio,quam  cradic  Accur. vc  fupra  rcfcrrur,videlicet  quod  fi 
•  ita  lcgacum  concipiatur ,  lego  ceiitum  qua:  illc  penes  me  dc- 
poluit ,  validum  iit,&:cocafuvalcatetia,  li  nuJIum  dcpofitum 
intcrucncrit,  quodconfirmaturexdidomct  ^.quifquisdidc 
.  \  l-Lucius. ' bi  cnim  teftator  expreflcrat  quantitatem  quam  pc- 
nes  fc  depofiram  hsA)ch»c^cmpc  ^ic;/arfatr/a:  vndc  licet^lljp^ 
t^ec  denK^nftradoynempe  quod  eflbic  dcpofica,quia  rem 

bac  cerca  &  decermiiuta  quandtasyvaiuit  in  eal^fl[t^^ 
:||>;i.feleda.c«5^uma.  /i?-^^ -^' 

aajr*i4ecobftatTex»in  d.Ii*$:  suIeoCdedoteprttl^. 
TdctilS^  inceHigchdus  prouc  in  litteta  iacet^oempc  ^ 
tSteftor  abfquc  vlla  certx  quantitatis  adiedionc  lcgauerat  di- 
tcns ,  legocayquaiHe penesmedepofutt :  tunc  enim,  nullo  nitcruc-  • 
nicntc  dcpodto ,  inutile  eft  lcgatum:  quia  fcmota  dcmonftra- 

•  .  •     tionciiLi  ,  quxpcncsmedcpofuir,  nonrcmanct  fpccics .  nec  ' 
-    ■      quantitasccrtalcgataexregu.diaar  Mi  ficg.i.inprmceiLdclc- 

.    .    ga^T  l.lcgaui2^,tf.dclibera.Icgat.l.j.  icfina.CacfaJiacau,ad-? 

iec.lci^a.docct  Piclur.  inibcdc  lcga.num.^.^.huic  proxima 
#11  iccundmn^  hanc  intc^rctarioncm  dicendumeft  Tcxtnm  iiL 
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ET  Demonstr.  Cav^si^  et  Modis. 
did:o  ^.adeo.  male  ab  aliqiiibus  legi  in  fccunda  cius  parte,dum 
illum  Tcxtumlcgcndo  repctendum  dicunt  illudverbumf^;?- 
furK,  quod  quidem  non  cft  repctcndum  ,  fcd  folum  verbum  il- 
ludlegaucrit.Vndc  apparct  lureconlultum  ibi  duos  cafus  tra- 
£tare  :  primus  cft  quando  ita  lcga tur  lega  cenium  quA  in  ayca  ha,- 
beo'  (ecunduscaiuscft:,quando  tcftator  italegauit  ^-^/^///^ ^«.e 
jenes  me  TitiHs  defofuit.  cuius  intcrpretationiscuidens  cft  dc- 
monftratio  in  diaa  I  i.§.adco.vcrfi.namctliquis.vbiIurccon-  ^ 
fultus  tradat,quando  maritus  vxori  lcgauit  fundum Tiiianum  ' ' 
addens,^/// ferilUmadme feruenit  in  qua  fpecic  relbluk ,  quod  .  : 
licct  falla  fit  demonftratio,valet  Icgatum:quia  femota  dcmon- 
ftrationccertacllres  legata.  Inquitcnim  lurcconfuJtus,  quod 
fi  quid  fatis  dcmonftrat^e  rci  additur  fruftra  eftjrcfert  Matien-  ^3 
co,lib.5-noux  rccopila.I.i.glofTib.num.y.  Vafqucz  defuccef- 
fio.crcatio.lib.i.§-4.num.3i.Siletus con.^^.nxi. diucrfb.confi-  , 
lio.dc  vlt.volun.Bart.hicnu.i^.infcrturigiturcIare  &:  cuidcn- 
ter  in  vcrfi.pra:ccdenti,inutile  fiiifle  legatum :  quia  femota  de- 
monftratione,certa  res  Icgata  non  remancbat. 

OpponitdcindcBartoluscontranoftram  conclulionem  de  14 
l.fifiC75.§.i.fF.deIegat.i.!.legaui  ff.dc  libera.lcga-vbi  licct  cer- 
ta  quantitas  Iegetur,falfa  tamcndcmonftratio  legatumviciat, . 
vtpote    ita  lcgatur  lego  Titio  decem%qujt,  mihi  debet^  vel qu^  Sciii^ 
mthi  dcbet  decem,lego. 

Cui  difficultati  refpondct  idcm  Bar.hicquodinprimo  ca-  2^ 
fu,  licet  attcnto  fbno  vcrborum  vidcatur  teftatorcm  quantita- 
tcm  legarc,  tamcn in  eflFc(5tu  teftatornon  tam  ad  quantitatcm 
rcfpcxit,  quam  ad  liberationcm,  Sotomaiordid:o  lib.i.  in  finc 
conclu.Kj^.vndefitquodfiTitiusnuIlaobligationc  tcncbatur 
libcrarinonporerat,  argumento  l.deccm  \  i6,  (F.de  verb.oblig. 
cxquofit,  quod  rcslcgata  diciturimpoflibilis&:  rcs  nonexi-  . 
ftens  in  rerum  natura ,  ac  per  confcqucns  lcgatum  nullum  eft 
Galganc.de  condir.&  demonftr.z.part.cap.i.q.i.n.^.infccun- 
do  vero  cafu ,  quando  tcftator  legabat  decem ,  quac  fibi  Titius 
dcbcbatrcfpondct  Bart.  teftatorem  legarc  adioncm ,  quam 
contra  Scium  habet :  hercs  cnim  ad  nil  ahud  compclli  poteft 
quam  vt  adioncm  ccdatlegatario  di(5lal.lilic§.i.iniinalibus 
verbiSjibi  etji  debitor  maneret  a6iionesaduerfu6  eum  heresmeiis  dun- 
taxat frdftarecogerctnr-Ci igitur  Seius  nil  dcbeat no  eft adio^qu^ 
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ccdi  poifit,  ncc  res  in  reruni  naturaqux  lcgata  vidcatur.hanc 
Barcoli  inccrpretarionem  lcquuntur  Bal.in  I.5  C.  de  falla  caufa 
'    laCinl  huiufmodi  adfineni  if.de  vcrb.obl-  Ripa  in  1.  Sdchum, 
' .  iLio.ff.deIcgaa.Goiiic2,vbiiupran,75*Coftalib  i.(clcd.c.5. 

Pracdi^tamauccm  interprctaddnemrefatare  videturPau-  - 
lus  lurcconrulcusindUcgaui  in  verfi.quod  (i  nil,vbiin  eadcin 
.   ipecic  d J,G fic  S.i.infio€ refpondet valerelqgacum«licet tefta-* 
corinildebeatur. 
^      Huicdifficultatifimt  quampluresquirefpondencdicente» 
lureconfultuni  ibi  nil  certo  affirmare,{ed  dicerc,  ]uod  di/puta- 
rionis  gran.i  pofTct  dici,quod  legacum  valere  |.K)tcrar,  dcciliuc 
tamcnlcntirc  Icgatumcirc  inutilc  iuxta  didum  g.i.  quod /cn- 
.  -  tirc  vidctur ibi  Accur.vcrbo fo$mt dui  dumaic ftacimic  corri« 
gcrc  lurcconfultum* 

S cd  ha:c  i nterprecacio  falua  canci  vid  pace  9  non  fblum  non 
'  tDliitdiiHcuIcatemd«legiS|fedipfiuscoacexcuramcomimpic» 
*7      VadeSalmandnismeispraeceptoribus  vifiim  fuit  proveio 
fbifii &intelllgenria  d4dcgaui,efle  accendendumad  jl/xiii^^ 
Anfffiimm  aeternas  memoriac  noftrum  Archiepifcopum  Tar- 
raconenfem  Iib*i*emendacio.c.  i.  qui  exidimabat  in  legauiy 
dupliccm  dcfidcrariintcrrogationem,qua:  in  emendatis  codi- 
cibus  rcpcriuntur:  quarum  pnma  cfrc dcbet,  vc atccilacurin/i- 
nc  vcvCi.ijuodJi rfildebfat  pofl:  vcrbiim  illud  pf>(fe ,  quafi  fit  fcnfus 
.  &:ledura  ln  fpccic  ibi  appoiita  a  lurcconfulto  ica  lcgatur  tjuod 
fimld^betfpoterit  dicij  quaji falfa  demonfirAtione  adie£i4  etiam  peti^ 
qu^dcomfrehcnflim  efi^offe^    quod  alcera  interrogatio  fnin  fi- 
^  nc\er iica\i,fideti4m ///«^#^/4ivpoftilla.verba fnilfa demonUrA^^ 
tiotteddie^St  quibus  interrogadonibus  adiedis  fiicile  dictmt 
'    percipere  pofle  iUius  lcgis  Cemumt  quiaibi  tres  pc^'t lurecon*. ; 
fiiltus (pecics,  primam  quando  teftator  ita lcgauit T#//^M«ir« 
■  bi debet  lego :  fc^undam^uandofic  legauic  centum ,  quAeidek^ 
'  .  heresmeu(damn4ipfioef:4Ure,hii^^^    omnibus  cafibus dubitac 
,  lurcconrulcus  in  di21:o  vcrli.quod  h  nil.  an.fi  iiii  dcbcatur,lcga- 
tum  valcMt ,  &  in  vcrficulo  qaod  mihi  refpondct,  lcgatum  non 
.  valerc,quia  vidctur  tcflatorcm  libcrationcs  lcgarc ,  quod  ficri 
nonporcrat  nuila  cxiflcntc  obligationc,  iuxta  ea  qux  tradit 
Surdusdcci-i4i.num.       ^.Indc  infcrcns, quodlicetmaritus 
)i^^f^^^^ doccii^, (jua^lbccrpromi/cracciibluercii^ vuie- 
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tur  grauare  hcrcdes  ad  fbluendamvxoridotem»  /edlblum  a- 
€tio  ad  dotem  petendam  lcgata  videtur  ipfi  vxori,  vtabcius 
patre,vclip(iusheredibus  rccuperarc  illam  poffit,  vtin§.  i-  in- 
fra  hac  I-in  fine,  de  huiufinodi  legato  dilputabitur.  Ex  cjuibus 
clare  percipitur,  quod  fic  contrario ,  cum  nil  tcftator  dchcrct 
ita  lcgaucrit  centumyqiuci  debeo  tcncbit  lcgatum,quia  (umi  non 
potcfi:liberationisconic£i:ura,ccrtaquc  quanticas lcgata ccn- 
lbtur,dicl:a  Mi  lic  §.  i.dicla  l.lcgaui  vcili.  contra  ibi  niillamvti- 
Ittatem  vtdeo.Jifine  (juantitate  leget  t.^.Cdc  faUa  cauia.CoIlalib. 
i.rclc£ta.c.5«num.9.io.vbi  cxpreflc  attc(]:abatur,quando  ccrta, 
&:  dctcrminata  quantitas  efl:,  licct  dcmonftratio  litfiHa,  vtile 
talc  lcgatum  dicitur:  quia  tunc  ccrta  nummorum  quantitas 
cum  falfa  demonftratione  magislcgata  vidctur ,  quam  libcra- 
tio  vcl  adio:quia  vcrbum  dehtut  a  rali  intcrpretatione  ell  alic- 
num  Surdusdccif.i42..num.2.quodlimilitcr&:dciure  Caftcl- 
la:cftdifpolitum  exl.19.  tit-^.  part-o.  quod  intelligendum e/l, 
quando  tcftator  fciebat,vel  faltim  putabat  fc  quantitatem  lega- 
tamnon  dcbcre:  quialiipfc  cogitaflbt  fc  debcrc,  &  Icgaflcr, 
cum  rcucra  legatumnon  deberet,  vcl  quantitatcm  in  eo  con- 
tcntam,tunclcgatum  talclimiliternullius  cft  momcnti,vt  de- 
clarat  Grcgor.Lopcz  ad  d-l-j^ -  vcvho  cjue  non /r det^ieffi  ciuia  aic 
luncccflarc  caulam  finalemlegati  ex  Li.C.dc  laKa  caufa,l.Ti- 
tia.§.Caius  ft.dclcga.2. 

Dubitant  tamenliicnonimmeritofcribcntcs.anli  tcftator 
fcicns  nil  flbi  a  Titio  dcberi  italcgaucrit  legoTitio  ccntumquA 
wiht  dcbetyVcl  ita  quie  mihi  Titimdebet  Seio  4f^^7,valcat  tale  Icgatij: 
&  valcrc  tale  lcgatu  dcfcndunt  Cuma.&:Iaf  quosrefcrt  Acoft. 
lib.i.fclc£l.c.5.n.(S,  quia,cu  tcftatorfcicnsTitiu  nilflbidcbcre, 
ita  Icgat ,  viderur  quantitate,  non  vcro  libcrationc  legarc.alias 
.n.diccndu  cflct  tcftatorcinanc,&  fruftratoriu  ad:u  faccre  vo- 
luiflTccontra  vulgataiurisprincipia.quod  &:confirmantexl.cu 
filius7(^.§.heres  mcus  ff.  delega.i.  vbi  fl  tcftator  ita  lcgaucric 
lego  Titio  quodmihi  debetur  ex  teflameiito  Semprontj ,  fl  pcr  noua- 
tioncm  ab  ipfb  tcftatore  fida  nntc  tcftamcnti  fa»flioncmfucric 
adio  nouata ,  ficq;  telhrori  nil  ex  dicflo  Scmpronij  tcftamcnto 
dcbcntur,rcf[iondit  IC.nilominuslegatum  dcbcri.Ncc  Icgara- 
rio  quidquam  obftarc  falfim  dcmonftrationem ,  cuius  rci  red- 
ditrationcm  Accurflus  ibidcm  verbo  verttatis  diccns,  quod 
cocaflilblumoiJgo  obligationiscftattcndcnda :  non  vcio  ti- 
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tulusa^tionis.alij  aliani  rarioiiem  rcdduncncmpe  id  ficri  pro- 
ptcr  fcicntiam  tcftantis?  ^ 

Contrariam  tamcn fententiam  ,  fcilicct  Iioc  cafu  inutilc  et- 
iam  efle  lcgatum ,  &:  vidcri  tcftatorcm  libcrationem,vcl  adio- 
ncmIegarc,dcfcnduntPau.n.4.AIex.29-ind.I.filic  §.i.vbi  c6- 

V,  flituitur  diffcrcntia  intcr  hos  duos  cafus,  quando  tcftator dixit 
lego  centum  T itio  qud  ei debeo .  vcl  quado  i ta  legauit  T itio  Ugo  cen^ 
tum.cjux  mihi  debet  (x  nil  dcbcatur,vtpriori  cafu  valeat  legatum, 

«<  -  poflcriori  vero ,  ncmpc  qu  mdo  ita  (judmihi  dehety  non  valcat| 
ctiam  fi  quantitas  cfTctexprcira ,  vt  cx  Bartoli  mcnte&:  Alcxi". 

54  Ruini&:  aliorumrcfcrt  Surdus  dcci- 142.  num.4.  qui  aflignat 
rationcm ,  quod  iioc  cafu  tcflator  vidctur  lcgarc  adionem,  6ff 
.  non  rcm ,  vt  cx  Salic.  mcntc  atteftabatur ,  quod  dote  a  Marcio 
lcgata ipfi  vxori,fi Ibluta  a  marito  non  efTetjfcd  tantum  i  Soce» 
.  ropromida  fucrit,  non  funtcompcllendi  heredesadillam  fbl- 
ucndamrquia  Iblaadio  ccnfctur  remiflarfcquitur  Sarmicn.lib. 
8.  fclctfla.  adl.  cum  quidam  num.  4.  qua:difFerentia,vtrc£l:e 
pcrcipiatur.eft  pr^fupponcndum  vtroque  cafu  fcirc  teflatorera 
nii  fibi  debcri :  quia  alioquin  fi  cxiflimct  aliquid  fibi  deberc  ita 

35  leget  centum^qux  deheo  lego:  cum  non  debcat ,  poterit  legatarius 
legatum  petcns  doli  cxceptione  fubmoucri,vt  deprchcnditur 
exglofljn  l.Lucius88  g.  quifquis.Io.^.fF.de  Icga.2.  verbo  fedcx 
fidcicommiflb  Accur.in  l.IuliusJ.Scmpronic-c  ff.de  Icga.^.ver-» 
bo  fidcicommiflum.fcquuntur  plurcs  rclati  pcr  Cofta  vbi  fupra 
num.4.  '  '  ■■  '  '  «^^ 

\S  •     Sccundo  pro  cadem  fcntcntia  cxpcnditur  ab  illam  defcn- 
dcntibusl.final.infccimdaparte  fF.de  libcra.  lcga.  vbiquando 
teftator  vfus  fuit  vcrbo  prxtcriti  temporis  diccndo  Ugo  quod 
fftihi  T itius^debuit  adliibctur  difi:in(5lio  lcicntiai ,  vel  ignorantia? 
•    tcftatoris.crgo  fccus  crit  quando  tcftator  vcrbo  pr^fentis  tem- 
^  porisvtctur,veluti  lego  quodTititisdehet. 

His  tamcn  non  obftantibus  a  prima  Cumani  fentcntia  re- 
cedcrc  non  audeo  proptcrcxprcflamconiccluram  voluntatis 
teftatoris,quani  confirmare  videtur  dida  l.Icgaui.  verficquod 
verius. 

7      Nccobfrantcontrariac  partis  fundamenta,  nonprimumdc 
didal-fific  §.i.quiainvtroquccafuintelligitur ,  quando  tcfta- . 
-  tor  exiftimabat;fc  debcrc,vcl  fibi  aliquid  deberi legauit:quia  d 
'    '  *      •    *    \-  -     .    •    ,  teitator 
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tcftatorcxiftimarctfcnil  debercnon  valct  legatumiquiavtdi-  38 
ccbatSiirdus  dccM^z.  num.^.  caufii  finalislcgandicftfalfa  l-i. 
C-dc  falfa  caula  adiec.  lcgat.  notat  lai!  indida  1.  {ilic.  §»i-  nu- 
mcMi.  • "  '   :  , 

Ncquc  obftat  quod  tunc  doli  cxccptio  obflct  Icgatario,nam 
hapcopponiturfi}  robatum  fuerit.tcftatorem  aliasnon  legatu- 
rum,quomodo  cft  inrclligcnda  dodrina  glofia: in  d-  §.quilqui5 
iun6baI.quivxoriic,  hdc  aiir.(S<:  argcnt.lcgac.vbi  lcgatisauri&  39 
argcnti  (pccicbus  aniarico  vxori  qu.ili  projrria  ciusfuiilcnt ,  li- 
cct  ipfius  vxorisnon  iinr,Icgata  animo  donandi  ccnfcncur,  fi 
ab  hcrcdc  contrariuni  non  j  robetur.l.cum  tale  72. §  falfam.fF. 
hoc  ti r.  i  bi  vlemnqHe  doli  exceptto  locum  habebit  ,Ji  probetur  alias  le  - 
gatum  non fuijfe- 

Ncquc  obftat  d.^^\^,delibcra.lega.namquamuisa  contra-  4^ 
110  lcniu  colIigatur,quod  li  tcftatorita  XQ^^xflegoTitioquodmthi 
debet fuh pignorehortorttmfuorum  llne  vlla  diftindione  fcientia:  ^ 
vcl  ignoranria?,videtur  liberationcm  legare,  tale  argumentum 
non  cftdcfumcndum,quando  clicitur  prauus  intcllcdlus  argu- 
mcnto.l  conuencicula ,  C.de  pac.tum  quia  licet  falfa  demon- 
ftratio  non  perimat  lcgatu  ex  noftro  tcx.tamen  fi  faHa  dcmon- 
ftratio  apponacur  fubftantiac  reilcgata:  illud  legatum  perimic 
cxmcntcBar  in  d.Idi  ftc.§.i.&:ibi  AIcx.&:Iaf  ind.§.i.nu.ii.re- 
fertSurdus  d.deci.i42.n.^. 

N^que  prardi^ia  quidquam  contrariantur  Cumani  fenten- 
tia?,fi  attcnteconfidereturfpccies,  inqua  Con/iiltusvcrfatur, 
quiE  cft  quando  ceftator  antc  ccftamcntum  a  vcro  debitorc  fiio 
in  ccnrumrecupcraueratnonaginta:  dcindc  cum  in  dccem  rc- 
mancrcccrcdicor  ita  \cg^mi,quodmihidebetfubpignorehortorum 
fuorum  lego  quo  cafti  remanet  debita  quantitas ,  in qua  voluntas 
teftatoris  potuic  vcrificari,  ccftatquc  pra'cipuum  Cumani  fun- 
damentum  ,  qui  Icgatum  defcndcbat ,  nc  cxiftimandum  cflct 
tcftatorcm  adluminancm  &  firuftratorcm  voluiflc  faccrc:  tali  4} 
cnim  cafu  iam  illa  quancicas  ccrta  dicitur  per  relationem,&:  ftc 
cxpreflio  illius  quantitatis  [  rodcft ,  cum  fiat  creditori  Surdus 
d.dccifio.i^z.nu.^. 

Tum  ctiam  fl  in  fl>ecic  d.  I.fi.  omncm  fiimmam  dcbitam  tc- 
ftator antc  tcftamcntum  rcccpir/er  efl^ct  adhuc  differentia  in  44 
modo  Icgandi,ncmpc  an  teftacor  ica  Icgare  t/(fg<?  T itio^quodmiki 
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debtiit fub ftgriore horionimfuornm^^xn  vero  li  fic  \Q2,^T(ityquodmihi 
debet, Itgffinsimc^i  priori  caiii,  li  ceftatorignoraret,  folutumcflc 
dcbitum,  legaflc  vidctur  libcrationcm,  &:  ficinutilc  cfletlcga- 

45  nim>nuiio  exiflente  dcbico:ii  vero  (cicns  dcbitum  cdc  iblucum 
quancicatcm  lcgafTc  vidctur ,  valecquc  co  cafu  lcgacum :  nam 
licccinlc^co  ccrta  quantitaslegacanon(iccxprcfla,pcrrcla- 
cioncm  camcn  adid  quod  dcbitum  fuic»  ccrca  quanticas  l^aca 
c(l:poftcri(Dri  vcro  caTu  inudlc  lega  tum  cilec,  fiuc  fcicns » fiue  u 
gnorans  lcgafllet  ita  Tiii^ »  quodmhi  deket  fib  fignore  hortorum 
fuornm  kgo :  quia  hoc  cafii ccrca  quancicas  non  cft  lcgata ,  iicc 
vcrbis  cxprcfl'a,ncc  pcr  aliquam  rclarioncm.vndc  /iicccditBar- 
toli  dodnna  hic  in  lccunda  oppofltionc,  in  d-l.  ii  iic  4'J. 
lcgaui  cum  aliis. 

Scdcontra  fupradiclamconclufloncm  opponunt  aliqui  dc 
l.talis  icripcura  ^o-in  fi-if.dc  lcga>i*LQuincus  z7.§-2<flF.dcaucp 
^  argcn.lcga*  vbi  adicdadcmonfl:rationc  rci  lcgacae  icalcga- 
tamiiiftinctur ,  fl  in  eaparce  cui  dcmonftracio  apponictirj^||pa 
iic,quinimo  ii£iira  lcgatum  pcrimit* 
W<irj^^  Bar*hic  &in  didisiuribu^  re^olf^ 

'\  ^^K^gKMtsOAjhli  demonftrationcm  adiid  non  rci  principali,i£d  e- 
'ilisqualitad:  vnde  in  partein  quaeft  vera  difpoflcfo  uiftinetur: 
in  ca vcro  partc  qua:  falfa  cft  vitiatur.  hanc  interpretationem 
fequitur  Socin-hicn.S.lniiu/q;  rci  fubiicithanc  rationcm:  quia 
co  cafli  dcnionflratio  non  apponitur  ad  dcnionflrandam  rcm 

^7  Jegatam ,  (ed  ad  limitandum  lcgatum  <!^'  ilkid  reflringendum: 
hanc  auccm  dodrinamgeneraliccr  proccdcrc  atseftantur ,  (iuc 
lcgctur  genus  dd.  Quintus  Mucius  §1.  fiuc  Icgctur  rpecies  L 

iin.fl.dc  ]ega*Z'inquibus 
fCih^u    communcm  cum  alio  habetita  l^ct 

48  •Uiem  rrmi  jWAnwytenctlcgatum :  incapartc  qweteftatoriseft  cx ' 
'Ijfisfy^ti  teftatorisvoluntate>qucm  vcrofimile  cft  de  (iia  tan- 
tum  partc  fcnfiftc>non  vcro  de  aiicna.l*^  domus.  fF*  dc  legat^r^ 
Gomc2.Jib.i.varia.c.u.n.i^.Monn.ThcoI.  dc  iufti.&  iure  tra- 
T£ta.2.difpu»i9^  latc  Couar.Pradica.quafl.  c.i.anuni.2.  cum 

49  feq.Iicct  attefletur  hoc proiiomcn  wcum  non  apponarur  caufa 
reftriiflionis ,  led  dcmonflrationis  rci legatar :  vndc  inFcrcbat 
quod  iiuc  tcflator  lcgauerit  partcm  fundi,  vel  totumfundum, 
in  lcgato  comjpre^eg^gjir  totum  idquod  rci  Icgacaeaccciiisric 
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peripfLinimectcftacorcm,  nifi  conftarct  tcftatorcm  aliterintc- 
grum  fimclum  lcgarc  noluiflc ,  vt  lacc  fcquentibus  numcris  dc^ 
clarat  Couar.vbi  (iipran.^.quemfequi  vidcturSarmien-fcIcdV. 
intcrprct-lib.S.ad  Lcum  fundus.n.S  Gomez-  d  lib.i.  var.c.ii.a 
n. '  5  .circa  medium,qui  inter  fe  ex  diametro  concrariantur.  mc- 
liorcm  camen  exiftimo  (cnccnciam  Gomezij  exiftimancis,pro- 
nomcn  Wi?/^wnondcmonflraciuc,redrcftri6liue  apponi:  &:  fic 
reftringcrc  Icgacum :  vndc  Icgaro  fic  fddio  lcgo  rem  meam  (blum 
ius  illud,quodccftacorhabccIcgacumccnlccur,licec  poftca  ac- 
crcfcac^racioncm  auccm  caquam  fundamcntalcm  allignatCo  - 
mcz.  di(fto  loco  diccns,  quod  quando  Icgatur  res  pcnicus  a- 
licna  ,non  pocefc  animus  tcfcacoris  magis  applicari  ad  vnam 
parccm ,  quam  ad  aliam :  quando  auccm  habct  ius,  vel  par- 
cem  in  ca,ad  eam  tancum  applicacur  mcns,  &:  voluntas tc - 
ftatoris. 

Sed  vidcamus  obiccr quando  dicatur  quantitatum  quantitas 
lcgata ,  vt  fpccies ,  vcl  vt  quancicas-  hancdifficulcaccm  cradat 
Peralca  in l.fi  pccunia nu.i.  ff.dc  lcga-i.  diccns  quod  auc  vcrba 
dcfignancia  locum,vbi  cfcquancicas,  'velutiqu.^  inarca funt  adii- 
ciuncur  verbo  di(poficiuo  vc  fromitto  njellcgo  centum  quA  in  arca 
yw/z/.quocafiLccnfctur  Icgata  quanticas  vcfpccics.cciam  ficum 
defignatione  cerci.vc  dcccrminaci  loci  in  quo  debcacrcs  lcgaca 
ftari:fi  vcro  adiiciantur  vcrba  tcfcacoris  cxecucioni  lcgaci  vcluti 
lego  centum  qu/e  volo  prdflari  exnummis ,  quos  haheo  in  arca :  tunc 
cenfentur  illa  cencum  legata  vt  quantitas  etiam  fi.defignctur 
ccrcus,&:  dcccrminatus  locu.s,diccndo  />/  talt  arca  vcl  intalt  loco^ 
quod  cx  mcntc  Pau.dc  Caft.in  I.Paulo  Callimacho  fF.dcIcg.3. 
ic  valdc  notandum  tradit&:  accefcacur  Pcralcain  d  loco. 

In  vltima  parcc  principij  nofcrx lcgis  quaccnus  habct  demo- 
ftrationcm  ralfam  adicdam  pcrfona:  legatarij  vcl  hcrcdis  infti- 
tutinon  vitiarcdifpofitioncmopponic  Bar.  hic  n.^  de  Lncque 
apud  C-de  hercd.infc.I.ncqueprsefari.C.de  ccfcam.quibus  ha-  ' 
betur  quod  fi  teftator  ita  hcrcdem  inkituatyfnjlituo  heredcm fia- 
trem  meumyfcljllium  meum^non  valct  inftitutio,  fi  dcmonltratio 
.  falfa  fic,&:  inltitutus  non  fit  fratcr,ncc  filius. 

Cuidilficultati  idcm  Bai^.hic  num.  7.  rcfpondct  diccns  de-  5; 
monfrrationeni  fal/am  circa  pcrfbnam  lcgatarij ,  vcl  hcredis 
difpofiiioncm  non  vitiare  ex  noftro  text.  nifi  dcmonftraiio 
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concemac  conianguinicacem  vcl  affinicatcm:  tunccnim  (stUk 
iit,clifpofitionemperimic  iLixtad*i.  4.  quiatuncccnfeturcauia* 
finafis  lcgati>d£  ideo  fi  falfit  fit  vitiat  dd*cum  tale  Kfalfiu^l.qaod 
tradit  Surdus  deci.i44.n.i*vbi  dicebat,quodHcet  falia  demon- 
i  l  ra  ti  o  rcgii  l  aritcr  non  vitiet  I  cga  tuln :  hoc  tamen  fallerequam 
do  cicmonfhatio  coccmit  langairtis  coniundioncih : qtria cen- 
fcturcaula  /inalis  ,c|iKcacl:univitiat  l-li  patcrtuus  l.neapud  C. 
dchcrcJ.inft.l.nc  ajnid-C.dc  hcrcd.inft.latc  Galg.uicdccon. 
dit-  &  dcmoiUlrac.  iccunda  pan.  cap.  1.  quscilion.  i.  numero 
7.&:8. 

$4  Vcrufttquamuis  hxc  conimu^iis  intetprccatio  fit,  admitti 
non  potcft:quia  verius  cil  demonflrationem  falfam  dtca  con- 
ianguinitatcm  vcl  aifinitatem  di^ofitronem  non  aJ^ullare  L 
nemo  58.iF.de  hereinftit.  tefte  enim  fubnominefrattis  i  tefta- 
tore  inftituitutiqui  vtfi:ater^teftatorediligitur,l.fa]fa  35.1.00- 
minatim  34*  infi^hoc  dtal.  Scquiturloami.  del  Caftilld  Soto- 
maior  controucriia.quotidiana.  dc  vfiifiii.  in  fine  libto  primo 
Aflcrtio.i<^<?- 

'  Ncquc  obftatd-I.^.C  dc  hcrc- inft.cum  fimilibus:  quia  di- 
ccndum  cfl  ca  iura  jMoccdcrc  ,  quando  tcflator  ciTorc  ductus 
exiftmiabat,inihtutum  hlium,vcl  tratrcm,aut conianguincuna 
.  iuum  cfic  cum,qucm  icaindituerat  alias  non  inftitaturus^vt a*- 
pefte  deprehcdicur  cx  verbis  Imperatoris,Vnde  mirarfnDnde- 
Dcmus  demonftrationcm  cancjuam  falfam,  inftitntiofttirnaft- 
nullare  d.  $.falfam,quod  iendt  Accur.  in  d-l.nemo  verbo  Af/H- 
tmt/ir»  namquc  ibi  non  ex  falfa  demonftratione,  led  qcna  tefta- 
tor  alias  eum  non  inftituifier. 
5^  Rcftar  nunc  vidcrc  quando  perfona  dicatur  certificata,  Vt 
crror  n o n  rc p c r :  .u m  I m c ra to r  lu i tini n n irs  in  1  «ha c  c o n f ii I ti ffi- 
m.i  C.dc  tcft.imcnt-.ipcrtc  vidctur iigniHcarc  loqucns  dc  tclta- 
mcntis  ca:corum  cium  air,  dewde ex'mmA»t  fiomrfHi  fpcaditer 
hcridu:?:  dfgnttates  /^/ ^v/V/v/^y^*  &  indicia.nc  fola  nominum  coni- 
m.cmor.uio  quidquani  anibiguitatis  pariat  Bar.  hic ,  num.14. 
tradir  Ludouic.Rom.con.543.num.11.  doccns,  quodcumde- 
.  monicracio  pcrfonx  ap|>onatur  gratia  facilioris  cognitionis 
57  ipfiu.c  pcrfbna?  deiignatac  dcbet  illa  demonftratio  apponi  *  per 
quam  communius  cognofcitur,  ^cum  qua  communitervo* 
catttr.  latc  de  his  Teiaur.  ded*  2.^9  *  a  num.  trigefimo  tertio, 
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Vndc  dicebat  Vantius  denuilitateprocefliistitulocxdcfcdu 
citatio.nu-i8  quod  faltim  dcbct  quis  dcmonftrari  duabus  dc- 
monftrationibus  vt  per]Bartol.inIiac  lcge  infra.Dccius  con.15. 
Jib.i.colum.fina.vndc  infcrcbar,quod  illcquicitandus  eft,de- 
bct  duabus  dcmonftrationibus  cxprimi ,  vt  pcrcipiatur  quis  . 
fucrit  citatus:  ficnimduocfrcntciurdcm  nomniis  ,  &  iudici 
conftct  nuncium  rctulifl'c,(c  citane  Titium,cum  alius  cllct  Ti-  o 
tius,non  valcrctlentcnda  contra  cum  lata,li  clarc  non  confta- 
rct  ipfum  circ  Icgitimum  rcum  ,  qui  citandus  cratin  cauia,  vt .  ■ 
attcftatur  loan.Andrc.in  additio.adSpccuIa.in  §  iuftaverfic. 
itactiam  titulode  ejjentia  cuius  di^bum  attcftatur  Vantius  dido 
loco  rctulirtb  Alcx.  ad  Bartolum  inl.fifinita  ^.lulianus  col.^- 
\crbo  reprohari  de  damn.  infcc.faciunt  notatapcr  Paulum  dc  59 
Caftr-  in  I.  cum  qucm  tcmcrc  if.dc  iudici.  cum  iimilibus  quia 
crrorfubftantixtunc  cxiftit ,  cum  lubftantialisiudicij  pars  fic 
pcribna  rci,qux  ii  conftct  qualis  fit  valcbit  citatio  &:  fiiftincbi- 
tur  proceftus:  quia  iam  de  perfona  lcgitima  citata  conftat,  do- 
cet  Gaili.pradj.q.lib.i.oblcr.49.  num.i.  aftcrcnsquodcoca- 
fu  .  isqui  iudicium  inchoauit,  ncmpc  a£i:or,  vcnit  in  cxpenfis 
condemnandus  Socin-in  tra6ta.de citatio-aruc.zo.num. 14.  v- 
bi  latc  hanc  quarftioncm  tradlat- 

Demonftrari  autcmvnaqu^que  rcs  dcbctpcrduas  dcmon- 
ftrationcs  vcrasjvt  AIcx.con.133.  col.4.  vol.i.&r  Parifi.con.^J^. 
numcro  ii.vol.i.  rcfoluit  Rollan-a  Vall.con.^^^.num-^o.  Iib.5. 
hanc  rem  tradans  Galgane.dc  condi-  &  dcmonftr.i.p.c.i.q.^. 
aducrtit  dicens ,  quod  ,  cumnomina  adinucnta  fintadrcco- 
gnofccndas  perfbnas  Lad  rccognofcendas  C.dc  ingcnuis.&:  ad 
quofcunquc  demonftrandos  habcmus  in  lurc  quaruorvoca 
bula  adinucnta,ncmpenomcn,pronomcn,cognomcn  &  agno- 
mcn  vt  in  §.fi  quis  innomincinft.dclcga.  vbiglofla  &:  inl.ii  in 
nominc  C-dc  tcftib.l.i.ff.delibe.&:  pofthu.  fuflicict  vnonomi- 
nc  dcmonftrarcjdummodo  illud  fit  notum,fi  autcm  antiquuni 
nomcnfir  immutatumaliquadecaufa,  vtrumqucnomcn  cft  ' 
apponcndum,argumcnto  J.Lucius  Titiusff.de  fideicom.Iibcr.  ^3 
Barr.  inproccmioDigcftorum.modicamautcm  diffcrcntiain 
iion  viciarc  atteftatur  Galganc.  dido  loco  ex  l.qui  habebat  in 
princ.ff.dcmanum.tcftam  Doclorcs  inl.i.ff.dclega.i.  licct 
Galganctuspluraadducatcircacororcm  caufhtumcx  falfade-  6^ 

Mm  iij 
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monftrationc,  velcrrorcnominisjcamen  omnia  rcincidunt  in 

^$  deciaradone,quainipretradidic  indidaquarihonenum.^.  ^ 
nos  fiipra  cradidimus,nempcdiflingucndo  anconflet,  velnoa 
confteereibluendosquod  dummodo  de  iUbftancia  pcrfonxjvel 

*  rei  conftec ,  non  ex  eo  annuUcnir  contradus ,  ied  valeacidem 
Galganenis  didoloco*q>5«  pcrcotam*in  appellacione  aucem 
incerpofica  demonftracio.faira  appellacionemnonviciabic>yt 
exmcnce  Baldi  &  Praepoficiin  Rubricade  appellatio.  col.i. 

-  pofi:  princ.vcr{i.r.Bal.in  c.fedfide  appcllacio«rcrcrc  Piiteus  dc- 
cilionc  4<J. num.j.G aJganc.de  condicip.i.part.  cap.2.  qua^Ih^. 
numcro  4. 

Solcnc  Doctorcsliiccxoccafionc  Bartoli  hicn-ro.  inqiiirc- 
rcfi^  inucftigarcanfailadcmonflracioadiccla  rci,quJE  incon- 
cradum  venit>viciec  contradum :  quia  ipie  Bartol us  hic  ditfe- 
rcntiamconftimic  intcr  concradus»  qui  ex  vnapartecancum 
iunc  obligacorijyvclud  in  concradu  donationis ,  ic  iimilibus  6c 
inccr  concraflus  vltro  cttroquc  obligacorios»dicens  >quodde- 
.moniftracio  falfa  appofita  concra^bus,qni  tx  vna  cancum  par- 

-  te  fune  oblisatorij  ,non  viciabic  concradu^  >  &  conftcc  de  cor  - 
pore :  quia  demonftracio  ^iifa  in  coiicradu  appofica  parit cun  - 
dem  ctfcdum ,  atquc  ii  in  tcftamento  fuiflct  appofica :  fi  vcro 
dcmonflracio  falla  contraclibus  vltro  cicroque obligacoriis ap- 
ponatur&  rci  fubftantix  apponatur  tunc  annuliabit  conrra- 
d:um :  quia  dclicic id,  quod  m  itripulationcm  dcduclum  c/l :  fi 
vcrodcmonllratio  falia  rci  apponatur  non  dcftrucns  cius  fub- 
ftantiam  Uccc  apponacur  rei  aon  exiftcnti  in  rcrumnatura,va* 
iebic  concra£lus  ,  nccviciarc  ipfum  contraclum  ,  imo  potius 
se^debipun  ex  contraduipii  ftipuiacori  deben,quod  confir-- 

j:ijnanccxdi)^  l.fidiuorcio."  • 
(SS  ,  [^i^^^  dc  I.fiquisfundum37.if-de 

IjC^roh*  emp .  vbi  vendico  fundo  pro  precio,quo  ceftacor  eme- 
^       hulla  vcndicio  iudicacur,  fi  i ceftacore  cmpcusnon  fic.  f^d 
<ad  cum  aliter  perucnifle  appareat,  cx  quo  infciunt  falfam  de- 
monftrationcm  contra£Vum  ibi  annullarc. 

Scd  Ikjc  di:iicLiI:.;i jiil  concra  conclufioncm  obflat ,  namq; 
^    prxiiippofito ,  quod  contra(5lus  cmptionis ,  &:  vcnditionis  pro 
rorma  i'^^:  fubftantia  rcquirir  quo  J  prctium  ccrtum,.^  dctcrmi- 
lU^^atum  i't  in  pccmiial.i.^  coto  cicu.ff.dc  contrakcmpd.  i.lf-dc 
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rcrum  pcrmiira.Pichardo  in  g.prcrium  Inftitut.de  cmptio  &c 
vcndi.n./.quod  quidcm  diciturinrcrucnirc  in  contraAu  cni-  7^ 
ptionis ,  &:  vcnditionis  nonlblum  quandociusquanritas  cx- 
prefra,&:  dcfinita  cft,vtinl.certum  ^.tf.fi  ccrr.pct.l.ftipulatio  - 
num 75.§.illud  ff-de  vcrb.oblig.  led  ctiam  ll  non  fit cxprcrta  &: 
dcfinita  :  vndc  valct  vcnditio  quanti  harc  res  cmpta  (it  I.hxc  , 
vcnditio.7.§.huiuf'modi  ti^de  contrah.cmptio.  quia  tunc  non 
dicitur  inccrtum  precium  in  rci  vcritatclicctiuftum  prccium 
quod  lit,  ignorctur :  li  autem  cx  rclationc ,  qux  fit  ad  illum  a- 
dum  cerdtudo  prccij  nonrc{uItarct,nulla  cHct  vcntiitio.  Igi-  - 
tur cum  tundusa  tcftatorc  cmptusnon  cfTct,  precium  dcerat: 
vndc,noncxtanteprecio,  nullacratvenditio :  quia  corruebat 
&:  dcficiebat  contradusllibftantia ,  perindcque  cxeo  defcdu 
corruitcontradus  emptionis  &:  venditionis :  non  vcro  cx  co, 
quodibi  cflet  falla  dcmonftratio ,  quod  quidem  nonfblum  in 
contradlibus  habct  Iqcum ,  vcrum ctiam  in  vltimis  voluntati  - 
buSjVt  fupra  relbluimus:  nam  firemota  demonftratione  tan- 
quamfalfiinonremancat  quantitas ,  vclres  Icgatainutilc  erit 
legatum. 

Ncque  praedidis  obftat  argumcntum,  quod  quamplurcs 
defumcbant  cx  l.fi  ita  ftipulatus  if.dc  verb.obliga.vbi  fada  fti- 
pulationcdcccntum  aurcis  ita  camvalcrc  dccidunt,fi  totain-  r 
tcgra  quanritas  rcpcriatur,  nullam  aurcm  iudicari ,  liintcgra 
ccntum  non  cxiftant.  Indc  mfcrcnrcs  cx  falfa  dcmonftrarionc 
proucnircquam  augcbanr  de  did:a  I.fi  fcruus'lcgatus  ioi.$.  qui 
quinquc  if.dc  lcgat.i.vbi  ftipulatio  iubpra'did:a  formavaluit, 
ctiam  in  ea  {umma,qua:  rcpcritur.  Scd  quia  de  hac  diiiicultate 
fupralatcanobis  difputatum  cftin  Rubrica  primaparte  anu. 
3^3. ad  ibi  dida  mc  rcmitto- 

Multoque  minus  obftat  argumentum ,  quod  tandcm  dcfu-  75 
mebant  de  l.cum  ab  co.^i.vcr.mcnfam  ff-dc  contrah.cmp.vbi 
falfam  demonftrationcm  dicunt  contradtum  cmprionis  an- 
nullare  quia  ibi  mcnfa  argcnto  coopcrta  pro  iblida  imprudcn- 
tivcndita  fiiit.nulla  vcnditio  a  lurifconfiiltofuitdeclarata  cu- 
ius  rci  occafioncm  cam  cfle  dicunt,  quia  falfa  crat  demonftra- 
tio  ,  quam  augcntpx  I.quid  tamen  14.fF.cod.vbi  viriola  aurea  74 
vcnditafuit,  qua^  magna  cxpartc  aenca  apparuit  vcndi^io  vali- 
da  fuit:cxquorumiuriuxndecifionc  maximopcrc  torqucbatur^ 
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ingcnia ,  ciim  iii  vna  parcc  error  (iib/lcintia!  annLillcr  contra- 
dum,  in  alia  vero  non:  &:  in  qiia  partecontradiim  anniiUat,  - 
niillainaliamradonemafrignanCy  niiiquiaiaiia  erac  dcnK>n- 
ftratio  appolita  contracbiii. 

-r  j  Sed  fciendum  eft  maie  ailegari  horum  iurium  dccifionem 
ad  hoc  f  vc  inde  probareintendant ,  faifam  demonftradonem 
concr^fttbus  appoficam  ifCos  viciare:quia  in  didis  iuriiMis  non 
agituf  de  demonffradonenequevera ,  neque&tfa,  qubd  ck^' 
rius  ficc  ex  corumiurium  dcclaradone,  quxmaximopcrcin- 
gcnia  llipcrauit :  in  cuius  rci  commcntationc,  breuitatc ,  qua 
gaudcnrmodcini,vtarroIum  vcritan  lludcndorapparctautem 
horumiurium  intclligcnriam  anxios  rcddidiiTcintcrprctcs  cx 
vcrbisMoIina  Thcolo-dciufli.&iur  trat^l-j.i.difpuMo.vcrric, 

7^  W/^^yrT«^//#r.dicensreiiciendaiTi  cilcdcciiioncm  Vlpianiin 
dida  l.quidcamen  I4.nc  contrarictas  (it  incer eam  Icgcm&  l, 
cumab  eo.  41«  quia  dtccbac  di6bus  Moiina  quod  dccifio  di£be. 
tquid  tamen.non  ediuspoiiduumiedyipianipiacicuni»  qux 
longcdebenteiTeatantoDodore* 

77     Vera  igicur  hbrumiurium  fit  deciiio>&  interpretad^^l^liOT 

.  cum  contra^us  i  conuentione  pardum  legem  accipiant:  tnde 
fit,quod  in  fpccic  l-cum  ab  co  vcHic.  men/am  non  valuit  vcndi^ 
,  tio :  qiua  cmcns  menfam  cxiftimabatcanifblidam>,  &c  iic  ad 
corpus  non  circtfblidumargcntcum  fcd  argcnto  coopcrtum, 
nulla  fuit  cmptio:  in  dicla  vero  l-cum  quid.  vcnditQmmit  cor- 
pus  ncmpe  viriola,qu3e  liceccx  parcc  acnea  rcpcrta  hicrir,  nihiix; 
iominus  valuit  vcndinorquia  contrahences  nonad  corpus  au^' 
reum  principahccr  i;^j^excrunc ,  fed  ad  aunim:  vndecum  auri  ^ 
g  aliquidiafiedre^iaiii  excidc  fimdamencum  in  eo  nicerecur ; 
VQiuncas^^contrahendums^traluitlgicurvendido/^^  quidem 
Jneerprecacto  ex  contcxc^  dic;tarum  lcgumclare pereiplill^^ 
vt^parec  exdi^  t<]tiid  camenjbi  /  <r/  ego  me  venden 
fMUrem,  ettuemfriikffixct  igiturad  aunim  rcfpcxiflc  contra^ 
lientcs:  validaigftiirvcnJiao  a  luicconliiltodcclaratur  .  liccc 
corpi'S  cx iii.-.^na  partc  lit  arncumvt  ibi  vetidttiofiern  cifc  con- 
flMudiO  qtiLi  auridi(iHidhahint'A:^\x.\\\:  cnim  cmptori  co  cafu  a- 

'  ^  dlioqu  iiiri  ininoris ,  vt  cx  contcxtura  dictx  l.cumabeo  ibi 
mct}fir)i ,iYfTC}}tocoopertiim ^ro  foltdx  mihi  ignoranti  vendidi^i  im- 
^rndcm imilUefieinftio :  cnrpr.^iciir  crac  m  corpore ,  &:  in  toca 
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fubftantia ,  &c  Cic  non  exfalla  demonflrarione  annuUatur  con- 
tra(5tus,  fedcxerroreincorpore  ,&fubftantia>{cquitur  Gaili. 
Pradica.obferua.lib.i.ob(cr.49.num.5-  Galganc.de condit.& 
demonftr.  i>p.  cap- 2.qua^.3,n>i'Verii.fecundo. 


AD    $.  qVOD  AVTEM 

.iuris. 

Quod  autcm  luris  eft  in  falfa  demonftrationchoc  vcl 
niagis  eft  lo  falfa  caufa:  veluti  ita:  1  itio  fundum  do,  qtiia 
negotia  mea  curauit.  Item ,  fundum  Tiuus  iilius  meas 
prxcipito ,  quia  frater  eius  cx  arca  tot  aureos  fumpfit.  li« 
cetcnmifr{uer  huius  pecuniam  ex  arca  nonfumpferitv 
vtile  legatum  eft.  ac  (i  conduionaliter  concepta  fic  caufa> 
vcluti  boc  modo:  Titio»fi  ncgocia  mea  curauir,  fundum 
do.  Titius  filius  meus,  fi  frater  cius  centum  ex  arca  fum- 
pfitjfundum  pra:cipito:  ita  vtile  crit  legatum,li  6c  ille  ne- 
gotia  curauit ,  &  huius  frater  centum  ex  arca  fumpfcrit. 
Quod  fi  cui  in  hoc  lcgatum  fit » vt  ex  co  aliquid  facerct, 
veluti  monumcntum  tcftatoa,velopus,autcpuIum  mu- 
nicipibus  faceret,  vcl  cx  co  vt  partem  alij  rcftitueret :  fub 
modo  legatum  videtur. 

I  Litterahmiis  %'dechrAtmf 

z  falfacaufkdjfvicietdiJpofitiortem^C^num-y^ 

5  falfa  caufi  quare  non  'vniet  dijpofitionem 

6  Caufa  qud  dicatur  coh^rere  legato     qux  non  dr  n*%,et  u 

7  Caufi  froxima  legati  qud ftt 

9  Caufi  coh  trens  legato  an  dijli^guatur  a  legato 
jo  Doli  exceftioin  legatuanUcumhabeatc^quando 
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II   Probdre quis  teneatur  tefiatorem  alias  non  legaffe 
u  lcreditori  z8.  ff^de legdt-i,^- excontrario  Inftit^eodem  decU- 
rantur 

13  Caujkfnalisquddicaturydrciud  impulfiuaet  n^i^^iyi^ 
16  Diiito  Pro.  an  denotet  caujam finalem 
18  Cauja  finalis  vnde iudicetur  et  n-i^- 

10  Cauja  in  dubio  an  impuljiua  an finalts  iudicetur 

11  Lfinaffde  heredt-infiit*  declaratur  vfque  adn.  48  fiedmaxime 

num'^o 

15  Tefiamentum  prius  toUitur  per  pofieriits 

Perfona  quam  tefiator  putahat  mortuam  non  comprehenditur 
in  tefiamento 

z6  Fideicommijfa  an  inducantur  ex  foU  voluntate  tefiatoris  et 
quomodo 

27  Infiitutioheredisdireefanifi  verbis  expreffa  non  inducitur  et 

n.yj.i% 

28  Caufafinalisfalfa  an  annullet  dijpofitionemetn.z^ 
34  Prafationes omnes  inducunt  caufam finalem 

41  Ifi  nemo  ffsde  tefiamen-tute.declaraturetn-^x^et  45 
4^  Verbumpronunciauit  quidfignificetin  iure 

48  Exceptio  rei  iudicatd  quibus  obllet 

49  lcum  mater ff.de  inofftefiamen.declaratur 

50  Inofficiofi  tefiamentiquereU  cuicompetat  et  n.^i.^i-^^^ 

J3  Prdteritiofilif  4  matre facia  an  oltm  annullaret  tefiamentum 
etn,S4'S5 

57  Filius  olim  ab  intefiato  matri  non fuccedcbaty  et  qnando ineepit 

fuccedere 

5  8  Caufa  quando  ccnfeaturappofita  in  vim  conditionts  vel  modi  et 
numero  55» 

f>o  Legatumconfitensreceptionem  dotis  quandovaleat  vfquead 
num'67 

61  i^clfo  ex  tefiamento  competit  ex  confefftone fa^a  in  tefiamen- 
to  de  dote  recepta 

^3  Confeffto  mariti  an  folutionem  probet,  et  quidimtortet  nume- 
ro  ^4 

^ 5  Bos  confeffata  folum^non  habct  dotis priuilegia 
(>  8  Falfa  c aufa  adtecta  fententtd  an  eam  nullam  reddat  et  nnm,6^. 
et  70 

70  Sen-- 
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70  Sententia,  continens  manifejlum  iuris  errorem  eft  nulla 

71  Dccretum  interpofttum  in  contra^u  minorum  ex  falfacaufa 
declaratur  nullum  ^  ,  . 

71  Falfacauja  adieiiainrefcriptoan  illud  annuttet  y\ 
7J  falfacaufaan annullet friutlcgiaet gratias»  .  .  . 

E  matcria  rairarcaiifx  adieftarvltima:  tcflamcntari^  di-  j 
Ipofitioniagithic  lurcconfultus,  adinftar  corum  ,  qusc 
iiipra  inprincipio  lcgis,ac  falfa  dcmonftrationc  dixerat, 
doccns,  taUam  caufam  adicdtam  tcftamcnto  illudnonvitiarc, 
nifi  falia  caufa  in  vim  conditionis  a  tcftatorc  fucrit  prolata  :  co 
enimcafucorruit  tcftamcntariadi/politio,  fi  falfafit-  Igitur 
primumIurifconfultidi<3:um  eft:,fal/a  caufa  adiedadiipofitio- 
ni  tcftamcntarixillamnonvitiat,  hoc  didum  duobusexcm- 
phs  contextura  noftri  Tcxtus  dcclarat ;  primum  cft  in  eo ,  qui 
ita  lcgaucrat  Tttio  fundum  do  lego:qnia  negotia  mea  curauit:  fccun- 
dum  vcro  cxcmplum  eft  in  teftatorc,  qui  ita  lcgaucrat fundum 
Titiuj filtus  mem pr^  cipito^  quia fratereim  cxarca  tot  aureos  fumpftt: 
his  cnim  caiibus  falfa  dcmonftratio  lcgati  robur,&:  hcrcdis  in- 
ftitutionishon  tollit :  fccundumvcro  didum  ncmpc  quod  li 
caufa  in  vim  conditionisapponatur  &:fitfaHa,quodlcgatum 
vcl  tcftamcntariadifpofitio  corruit,aliisduobuscxcmphs  con- 
firmatlurcconfultus.  Primum  cft,quandoa  tcftatorc  lcgatur 
fundusTitio,j7;?^j;i?//4r«r4«m/.aliudquando  tcftator  fiho  fua 
itafundum  lcg^uit  fifratereittsexarcacentumfumpferit:  quibus 
cafibusconcludit ,  quodita  legatum  adquiritur  legatario  , 
ncgocia  curauerir,  vcl  co  ca/ii ,  quo  condirioimpleta  exiftit, 
&  hxc  funt  propria  huius  §.nam  ca,qux  in  vcrficulo  quodfi  cuiy 
docct  lurcconfiiltus  vcrc  ad  lcgatum  modale  pertinct,  cle  cu- 
ius  natura  cum  fupra  a  nobis  latc  difputatum  cft  in  vltima  par- 
tcRubrica:,  fruftra  nunc  itcrum  de  modali  difpofitionc  age- 

Ex  huius igitur  Tcxtus  contcxtura  talcm  defumunt  difpu- 
tandam  conclulionem,diccntcs,falfam  caufam  legato  non  no- 
cere,nifi  conditionalitcr  oxprimatur ,  cui  concluuoni  aftimila- 
rc  dicunt  fcribcntcs  l.cum  talc  ^.falfam  lo.i.infra  hoc  titu.l.i.fi^ 
toto.tit.C.de  falfa  caufa  &:  dc  iurc  Caftcllac  l.zo.tit.^.part.^. 

Huius  autcm  dccifionis  rationem  clegantcm  aftignauit  Pa- 
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pinianus  licct  obfcurc  iii  dicba  I.cum  calc  dido  §.fliHam  lo.i.in- 
fra  hoc  tit.in  illis  vcrbis  qma  lcg.irtdt  ratto  legato  non  cohdtret.  Ad 

5  hxxautcm  verba  dcclaranda  &:  adexphcandam  mcncemlu- 
rifconfulti  l.iboranc  {cribcnccs  vcrobiquc  Bar.h1cnum.13.  diciz 
quod  qucdam  cft  caula ,  qua;  lcgaco  coiiiercr,  veluc  libci-alicas, 
vcl  quxhbccalia  caula.quo:  cx  mcra  hbcrahtatc  procedit.-quia 
Ici;atumamcra  libcralitacc  orcum  habcc,  aha  vero  cflcaufa 
rcmoca  quxnoncohxTcclcgaco.vcluci  quando  cau(aeracob- 

^  ligiuoria:  quo  cafu  non  dicicur  cohxrcrc  lcgaco  &:  fic  aic  Barr. 

'  quod  tunc  nondiciturcaufaproxuna&:  finahs,  quia caufa pro- 
xima  &  finahs  Icgati  cratmcra  libcralicas.quia  legacum  dona- 
tiocft.vcliipra  diclumclh&rindonationccaufaproxima  eft  li^ 
bcrahtas  vtin  Li.lKdc  dona.vndcillacaufiobhgatoriaadicda 
lcgaco  caufi  rcmoca  dicecur,(icquc  non  coha?rcns  lcgatorvnde 

^  illamimpulfiuam  appcllauic  Barc-&:inde>  fahacft,nonviciat 
Ict;acumnifi  conftarcc  ccrtatorcm  ahtcrnonrcliquiire.  Paulus 
vcro  dcCaftrohicnu.9.  hancdifficultatemarcingcns  dicebat, 
illam  cifc  caufim  finalcm.qu^  cohxrct  Icgatoxoh^rcrc  autcm 

*  lcgato  caulam  dicebat,quando   ea  vera  cflct  tcncbatur  tefta- 

8  tor  facere,quod  fccir,  vcl  iurc  a<fVionis,  vcl  iudicis  officio  de  ri- 
gore vcl  dc  ^quitatc,  quod  cxcmphficathoc  cxcmplo ,  ncmpe 

-  quando  tcftator  mandat  hcrcdi ,  quod  non  molcrtet  ahquem 
debicorcm :  quia  iam  fbluic,cum  reuera  non  /bluiflec,  vel  quod 
foluardeccm  in  quibus  hbi  ccnecur ,  quo  cafu  diftingucbat  di- 
ccns,quodauc  ccftacorignorabat  cauiamcirc  ialihm,&:  vitiari  . 
lcgacum  diccbac.-auc  /cicbac  falfam  clfc  caufHm,&:  valere  Icga- 
cum  acceftabacur  ex  L\,  C.dc  falfa  caufa  hoc  didum  contir- 


mans. 


9  Haec  auccm  incerprccacio  conuincicur  cx  eo,  quia  cau(a co- 
h^rcns  legaco  diftinguicur  a  caufa finah,  quod  probacur ex  eo, 
quiaficaiifacoharrcnslcgaco  falfa  fic,  ipibiurelegacum  vicia- 
tur:  fivcrocaufafinalisfalfa  ficlcgacum  mcroiurc  volccidacur 
tnmcndohcxccpcio>quod  probauic  Papinianusindido  §.fal- 
fam  ibifed  fUrunejue  dolt  exceptio  locum  hahehtt  ^fiprobetur  altAS 
lcgatum  non fuijfe  y  quod  agnouifTc  vidctur  TiraqueK  in  trada- 
ccfranre  caufa.p.i.n.i5.AIcx.con.89.vi/(>pun(5bo  &:inftnimcn- 

jj  tis  vcrfi.bcnc  facitvoI.i.Riii-con.i^y.  col.  pcnuLnum.ii.li.3.&: 
q^uod  co  cafu  ccncacur  hcrcs  probarc  tcftatorcm  non  aliiis  rcli- 
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ET  DemonstK.  Cavsis  et  Modis.  z8f, 
quiircdocet  glofl'-in  dida  I.cum  ralc  ^.fallam  infra,  &:  faciunt 
notata  pcr  Salicc.in  dida  I.i.nu.i.  &:  5.C  jdc  falfa  caula  Anton. 
Gabri.con.i32.q.2..nu.9.Iib.r. 

Conuincitur eti.im dicta intcrprctatio  cx  co,quia  licct  cau- 
facontincatobligationcm  ,  qua  tcftatorcrat  adftrictus ,  licct 
vcra  fitjlcgatum  non  valcbit ,  cx  rcgula  1-crcditori  28.  ff.dc  lc- 
ga.i.§.cxcontrario.  inft.de  lcgar.quam  declarat  Gomcz.lib.i. 
varia'C.i2.num.i^.pcr  totum- 

Sedinfpiciamus  qua:  dicatur  caula  finalis,  quae  vcro  impul- 
fiua,  vtindeclFedtusrcfultantcs  iudicare  pofllmus,  vclindu- 
bio,quxnam  caufaadiedaprarfumaturanfinalis,  an  vero  im- 
pulliua.  quamrelongiflimisnumeris  profequirurTiraqucI-  in 
rradta  ccirante  caufa  limita-i.  anum.  ii.cum  ^cqq.  primo  refe- 
rcnsopinioncmSpcculatoristituIodediipu.qui  diccbat  cau- 
(am  finalem  clfcquando  conftitutio  inalicuius  fliuorcmindu- 
6ta  crar,veluti  in  caufa  criminali  introdu<5l:atft  appellatio:im- 
puliiuamvcrocaufam  appellauit  eam  cumin  odium  alicuius 
al>quidftatuitur quod  illuftrat  excmplo  l.i.§.  fcxum  fF. depo- 
flulando.de  Calphurnia.  cuiusrcfpeduproptereiusgarrulita- 
tem  flatutumfuit,ncmulicres  pofiularent.dequa  m^pioncm 
facit  Paulusde  Caftr.in  didba  l.cum  tale  §.faliam  lo.i.num.i  & 
aliis  exemplis  quam  matcriam  diucrfbrum  Dodborum  fentcn-  '4 
tiisprolequiturTiraqucl-  didioloco-  Mcno-  vero  deprxfump. 
Iib.4.prqfump.i4.nu.53.  ait  caufamfinalemillam  diciquxrc- 
git  &: gubernatipfam  difpofitioncm  quia  dicitur  dc fiibflantia 
iplius  diipofitionis  a^us  &:  alibi  appeJIatur  forma  a  glofT  in 
§.fiquis  pofluIantcinfl.de  aiftio.docct  Guido  Pap.dcci.i?32.n* 
33.caufam  finalcm  appellans  illam,qu2  cxprimitur  a  dilponcn- 
tc,&:  illum  adfic  difponendum  obligat ,  qux  inducitur  li  in  di- 
fpofitionc  rcpcriatur  didioPro.  nam  ha:cdidio  caufamfina- 
lemdcnotat  l.procuratorqui  fF-de  procurat.Bald  inl.r.coJ.pe- 
nult.C.  perquasperfonasnobis  adqui.  Socin.con.izy.Jib.i.O- 
dlauia.Vulpclliodeprarpofitio.aduer.  &:coniunc.fignif  fuper 
di£Vionepro.in  vcrfic.^^/^a^^/?*?/^/.  caufam  vcro  impulfiuam  cam 
appcllat,qusEimpcllitanimum  difponctisadlicdifponcndum: 
hanc  nondicipropriecaufaraatteflaturMcno.djdoIoco-  nu.  ^7 
iS.fed  appellarimotiuum  quoddam,idemtradit  BaI.con.540. 
Tiraquel.dictotracta.ccflantecaufalimita.iji  6.  GaJgane.  dc 
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2?(^    Ad  L.  Demonst.  Falsa  17.  D.de  Condit. 
.   coiid.&:demonftr.2.p.c.4.q.5.qiii  aiccaufamfinalem  exco  co- 

18  gnofci quodipfa  ccflaccjCefTac ipfiuslcgati  ciculus, vtin  cxcm- 
plo  legaci  pro  dote,vclpro  fcpulcura,  vcinl.fiIio,§.marrifu2e  fF. 
dc  adimen.lcga.&:in§.(ed  &:  lioc  prxfcnci.  aucb.  dc  SS-  Epifc. 
Crauccta  vcro  con.  r^i.n.ii.ait  illam  dici  caufam  /inalcm,  qux 
gcncralucr  rcfpicittotam  dilpofitionem ,  &:  quxinfluitad  to- 
tam  ipfam  &: idem  con-i^o.n. !•&: con.299.  n.i.  Rechi.  con-^j. 
n.38.v«lcam,proptcr  quam  difpofitiofit,veIfmc  qua  difpofitio 
non  ita  cffet  fada  iuxta  Baldi  confilium  lib.^.  con.340.  8c  alios 

19  rcIatosperCancc.lib.3.varia.c.2i.n.i5i.Cognofcicureciamex 
.    prxfacionc  di{po(itionis:quia  prarf itiones  denotant  caufam  fi- 

naIcm,vtcxinulcisDocT:onbus  rcfcrcDon.Ludoui.a  Pegue.in 

fuisdccifvol.i.c.5  n  i.inmcdio.  Indubioaucemcaufafemper 

ccnfcrurfinalis  vbiinlcgc  fcu  flatutoapponitur  vtnotatTira- 

.  qacl.d.trad.ccilantc  caufi  Iimi.i.  n.2i.&:  29.  laceharc  recenfec 

Galganc.d.2.p.q.i.a  n.8. 

Q^l^^sficprxiLippofitisadBarr.intcrprccacionediccnduni 
cft  c.im  dici  caufam  coiixrcnccm  legacoquxcondicionaliccr 
pra:fcrtur,qua:fifaHa  cftlcgatumipfo  iure  vitiar,  vcluti%  r/. 
'  tiofme^  meacuraucrit,  iuxra  noftrum  ccxcum ,  doccc  Pcralca 
ad  I.fi  ^in  princ.tcflamcnti  ^\  dc  Icga.^.n-S^.propc  finemlb- 

qmturGuid.Pap.d.dcci.65i.n.2.cctcrxvcrocaufa:nondicun- 
cur  coharrcrc  Icgaco ,  &:  idco  quamuis  falfx  finc  non  vitiant  le- 
gatum  nih  probctur,tc/btorcm  :i\Us  lcgaturum no  (miXc,  quia 
^    hoccafulcgatario  pctcnti  ob/labicexccpcio. 

Sujpcriori  tamcnrcfblurioni  obflarcdicunt  I./in.  ff,  dchcrc 
ina.vbi  infticurio  proptcr  falfim  caufam  vitiatur: nam  inlHcuta 
'hercdc  in  primo  ccflamcnco  Pactumcia  magna ,  rumorc  dc  c  ^ 
lus morce  ccftacori  pcrucnra,  hcrcdcquc  in  fbcundo  ccftamcn- 
co  ^onio  Rufo  co .  quia  morcuam  cximmaucrac  ccftacor .  iplk 
;  tamcn  viuence ,  Imperiali  fandione  fuic decifum  hcrcditatcm 

,  1  aa:umcixmagnx,nonvcroNonioRufopcrrincrc:quia  ilJc 
falfusRumor  mortis  iplius  in/litutioni  primi  tc/lamcnti  non 

*         w  ^^.^^J^^^^^^^l"^"^  ^^^^'^  caufa  in  fbcundo  ccflamcnto  ad- 
^    ledta  Nonij  Rufiinllitutioncm  vitiauic 

•5       Adhancautcmdifficultatccomponcndamnon  dcfucrunt 

.  ^»^q"'q^^exiflimaruntfcxundumtcIlamcntuind.I.fi.vbiNo- 
«rns  Rufuscrarinflitutus  vaIuiab,nonobaatc  falfi  cau/i  cx  rc- 
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ET  Demonstrat.  Cavsis  et  M0D19.  2S7 
gula nortri  rcy.  priufqiie  teftamcntum  nullnm  fuifle  cx  rcgula 
poftcriori  quoqjtcftamcnto.Inft.quib.mod.tefta.inhr-l.i.tf.de 
iniuf.rup.indiui.tamcnin  {ccimdtcftam.inftitiitioncrii  Paftu- 
meix  magnx,qua:in  primo  tcftamcto  hcrcs  fucrat  inllituta  ex 
vcrbis  d.l.fi-  coprobantcs  cx  illis  vcrbis  ejuia  quos  kcredes  nitht  ha- 
bere  volui^non potu!:vndQy'\vtv[iQ.  horum  vcrborum aftcrcbantin 
fccundo  hoc  tcftamcnto  tacitam inftitutioncm  cx  conicdiura- 
ta  mcnte  teftantis  in  fauorcm  di£bx  PadVumeisc  magnx  induci, 
NoniumqjRufum  in  fecundo  tcitamento  in(titutum,tanquam  v 
fubftitutum  habcri:  vndc  ad  Paftumciam  viucntcm  hcrcditas 
pertinebat:quia  tanquam  adprimumhcrcdcm  in(titurumhe- 
reditaspcrtinuitexregulaJ-quandiu  ft.de  adqui.hcrc-quandiu 
enim  inftituto  locus  eft,  fubftitutus  non  admittitur. 

Hxc  autem  interpretatio  admitti  non  poteft:  conuincitur  c- 
nim  ex  contextura  didl^met  I.  fi-ibi  froinde  ac fiin  pojlenoribu^  ta- 
huiisyqux  verba  clare  docent  Padumeiam  in  fecun.teftam.vcrc 
non  fuiftchcrcdc  inftituta.Seciido  conuincitur  ex  eo  quodte- 
ftatorexiftimauit  Padbumcia  mortuafuiftc  temporcquo  tefta- 
mctij  fccudij  condcbatur-  vnde  cu  putaucritipsa  Pactumeiam 
mortua,non  potvideri  ipsa  inftitutafuifle  iniccund.tcftam.cx 
coniecfturata  tcftatis  volutate ,  cu  ipfc  vt  didu  cft  Padlumciam 
mortua  cxiftimaflctrin  tcftamcntaria  aut  difpofitione  non  pot 
includi  pcrfona,  quam  tcftator  mortuam  cxiftimauit,  quamuis 
verbis  difpofitionis  illam  poflcnt comprchcndcrc,  1-  fi quis  ita, 
ib.§.  fiquis  cum  ignorarct,fl\dc  tcftam.  tutc  ibi.  Necenir/feivi- 
detur  dedijfe  quem  ohiijjecredebat, 

Tcrtioconuinciturctiam,  quia  licet  fideicommifl&  ex /oLi  i6 
conicdlurata  mcntc  teftantisinducantur.l.penulr.  ff.delc<^a.2. 
quodintclligcdumeftvt  dccIaratMeno.de  prarfum.Iib.^.pr^e- 
fum.<^7.  n.^.vt  conie£lurx  hx ,  qux  indueunt  fideicommilfum 
fint  talcs.quod  illx  cotrariis  coniccluris  cuelli  no  pofllnt,  &:  re^ 
quiritur  qdd.coicdura  iuris  approbatione  fit  approbata ,  quia 
(bla  hominis  coiedura  no  prooat  ad  fideicomi/sii  induccdu,  vc 
probat  Meno-cx  l.quida  cu  filiu.fF.  dc  herc  inft.  cu  fimilib-qux 
coiedurx  defumcdx  fiint  cx  verbis  ipfius  tcftatoris  in  rcftamc- 
to  appofitis.non  vcro  ahudc  vt  docetMeno.d.Ioco  n.is  .Anr.de 
Gamadcci.27.n.5.dircda  tii  hcredis  infriturio  vcrbis  dirc<5lis 
deficietib.ex  c6ic<ftura  no  inducitur,I-hercdcspaia,J.hercditas  27 
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i88  Ad  L.  DexMOnstI  Falsa  17.  D.  de  Condit; 
65.ff.dc  Iicrc.infc.Imo  potius  hcrcdis  nomcn  aiit  a  manu  cefca- 
coris  fcnbendumcrat,  aut  abciusore  viua  voce  profcrendum 
d.l.hcrcdcspalam  11.  Jf-dc  teftam.  l.iubcmus  29.  C.eod.docet 
Pegadusadl.  intercctcra.lF.  dehbcr.  &:polthum.4,  &:5.parcc 
nnm.4- 

Ex  his  itaque  Fundamentis  alij  cxifcimarunt  in  d.  1.  fin.  fF.dc 
hcrc  infcicucn.  caufam  polccrioris  tcftamcnti  &:inf'titucionis 
18  pohcam  fuilTc  in  proocmio  teicamcnci,  idcoquc  cenlcri  caufam 
finaicm,  &:  canquamfalfamviciarc  d-  §•  falfam,  quia  quando 
caufafinahscfcfalfi ,  &:crronca,  (imihccr  6c  acfcus,  cuiuscon- 
tcmplacionc  cit  fadus,cfc  nullus ;  quia  cau(a  finali  cclfance  cef- 
fat  cius  difpojicio-l  adigcre-§.quamuis  tf.dc  lurc  patro.  mcho- 
rcmtamcn  dciurcad  id  probandum  dicit  Bar.  elTe  dicbaml.fi. 
n.^.iuxta  quam  incerprccacioncm  admittant  Bar.  Ang.&:  Irao. 
in  d.l.fi.Iaf  ind.I-camquam  C.dcfidcicom. 

Scd  ncquc  h^c  intcrprctatio  admittcnda  cfc  quinimo  fimih- 
ccr  ex  vcrbis  iphusmcc  Icgis  conuuicitur  ibi ,  Itces  modtis ,  &:  ibi, 
50  put.iKti fubueniendjimy  cx  quibus  verbis  clarc  pcrcipitur,  attento 
iurisrigorc  ,fccuadum  ccfcamcncumvaluille ,  quiaiuridicc  bc 
ricc  fa<^um  crac  iuxta  difpolitioncm  didbi  §.  poftcriori  quoque 
&:ibicommuncm  Doctorum  (cntcntiam ,  ncquc  faliara  cau- 
fam  quidquam  ci  obfcicilfciliccc  cnim  darcmus  caufam  ibi  fuil- 
fc  finalcm  &:faham:nonidco  annullacuripfbiurc  tcftamccum, 
fcdopecxccpcionis  d.hcum  calc  IfaHam  lo.i.  ibi  icdplcrunq; 
dolicxccpcionc:  vndc  Padumcia  magna  dcbcbat  cilcin  po/-' 
fcfrionc  dicb^'  hcrcdicatis  tanquam  ab  intefcato  &  NoniusRu- 
fus  ccncbacur  ab  ca  hcrcdicaccm  ex  fccundo  tcfcamcnto  fibi 
dcbitam  pcccrc,quo  cafu  opponcda  crac  ci  doh  exccptio,quod 
nonfuirfadum  infpccic  didse  hfina. 

Peralca  vcro  ind.I.fi  quisin  principio  tcftamcnti.  fF.  dc  lega. 
i.n-8r.vcrliy?^//w<7yi////,cractans  rcgulamquam  in  principiolc* 
gispropofucrat,nempcprius  tcflamcncum  colli  pcrfecundum 
arquc  pcrfcctum  pro  ipiius  icgul^  fillcnciar.dducic  dccifioncm 
didx  I.fina.  fF.dchcrc.  in/r.  diccns  prardidtam  rcgulam  fillcre, 
quando  m  fccundo  ccfcamcnco  fuilfcc  appofica  caufa  falfa  ,  fu- 
per  qua  tcfcacor  fcciflcc  hmdamcncum  confcdionis  fccundi 
tcfcamcnci  cum  rcuocationc  primi.  quia  diccbac  co  c.ifu  prius 
tcfcamcncuranon  colIi,addu'ccs  in  confirmacioncmhuiusdi^li 
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ET  Demonstrat.  Cavsis  et  Modis.  289 
di£tamI.fi'fF.dc  hcrcd.infti.lcngam  commcntationcminillius 
cxplicationcm  facicns,diccns ,  prius  teftamctum  non  toUi  quo 
ad  inftitutioncm  hcredis :  lcgata  vcro  cx  fecundo  tcftamento  3 
fcripta  dcbcn.aflcrcnsipic  Pcraltalc  libentius  (cqui  ipfam  Bar- 
toliintcrprctationcm  diccntis,  quod  aut  cxpreffio  fidCx  cauCx 
coha?rctibluminftitutioni  hcrcdis,  vclan&  lcgatis  coha^rcat 
ctiam  :vndcdiccbat,  quodfiiftaduo  concunanr,fcihcctquod 
faha  caiifa  pcr  tdlatorem  in  prarfanonc  fccundi  tcftamcnti  cx- 
.  prcffa  cflct,adicda  inftitutionc  hercdis ,  ipfis  lcgatis,tunc  vi- 
tiarctur  rcftamcntuminvniucrfum  exBartoli  mcntcin  d-l.fin, 
ytxd-quaro ijUMefl rauo:Si2.\xtcm  falfacaufa  folumcoh^reat  in- 
ftirutionico  caiflifblum  corruitinftitutio:  indcquccum  in  d.h 
fi.  falfacaufa  adicda  fuiftct  in  vltimo  teftamcntoinftirurioni, 
vt  aparet  ibi,<7//M  quos  heredesvolui  nonfotui:\dco  ait.  vitiari  hc- 
rcdis  inftitutionem  fccundi  teftamenri,illaquc  vcrba  tanquara 
caufam  finalcm  forc  accipicnda  rcfpcd:u  fblius  inftitutionis, 
quiaaitappofitamfuiflc  inprincipio  tcftamcnti,  quo  cafu  ap- 
pofita  caiTfafcmpcr  finafisiudicaainquia  Pr(^fationcs  qu^pro- 
ponunturdifpofirionibusfiuc  lcgalibus  ,  fiuc  tcftamcntariis, fi- 
uc  ftatuariis,  fiucctiamcodicillaribus  dcnotant  cau/am  fina- 
lcm  difpofirionis,quod  mclius  probari  aflcrunt  fccundumBar- 
toliintcrprctarioncminl.inciuileff.de  lcgib.Iafinl.itaftipula- 
tus  coI-pcn.fF.de  verb.oblig- 

Didacusdc  SahagunlurisCanonici  Salmanticenfis  Prima- 
rius  co  tcmporc,quo  ibi  cdoccbar^ad  rirulum  dc  rcfi:ripris  in  c. 
carterum  n.S.dc  huiufiiiodi  materia  loqucs  ait.prius  teftamcn  - 
tum  valcrc  quo  ad  hcredes  inftitutos ,  quos  mortuos  tcftator 
cxiftimauit,cumcfl!cntviui:  fccundu  autcm  tcftamcntu  valcrc 
quoad  lcgata  ibi  rcli6ba,confirmans  fuum  didum  cx  d-l.fi. ff.de 
herc.inft.  ipfc  tamenrationcm  d-  dccif  non  redditinquaafli- 
gnandacft  totuslabor,&:  inhafrct  diflicultaF. 

Prardidis  tamen  &:  aliisinterpretationibus  non  obftnntibus 
diccndum  cft  in  d.I.fi.  attcnta  ftriifVa  difputandi  rationc  fccun- 
dumtcftamcntumvaIuiflc,&:inftitutioncmNonij  Rufi,  hcrc- 
ditatcmque  ad  cum  pcrtincrc,cum  falfa  caufa  vlrimam  di/po- 
firionc  non  vitict  cx  noftro  tex.  cum  autem  Impp.  Dccrcta  &: 
rcfponfa  prudctum  tunc  tcporis  inrcrponi  fblcrcnr,  quotics  cx 
aha  parte  xquitas  fuadcbat ,  cx  alia  vcro  iuris  rigor  poftulabat, 
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x$o    Ad  L.  Demonst.  falsa  17.D.  de  Condit. 
&  cum  ind-l.fi.  ex  vnaparcciurisrigormiliurcc ,  quod  fecun- 
dum  ccftaniencum  valcrcr,in  quoNonius  Rufus  erac  hcrcs  in- 

17  ftirurus  ranqua  poftcrius;cx  alia  vcro  a^quiras  fiiaderer  Padu- 
mcia  magna  licrcde  cflfccQ  alias,nili  cxiftimallcc  tcftacor  ipsa 
morruamcflcnon  illi  hercdicace  adcmifteciindcapparccmaJc 
qiiam  plurcs  cxiftimafle  cx  priori  reftamenro  fibi  hercdirarcm 
pcrcincre,quia  cacice  vidccur  heres  infticuca,quod  cx  Imperiali 
rcfcripro  ftaruru  fuir,  vr  quamuis  merc  iuris  ftricfbo  rigore  raci- 

3^  ra  hcredisinfticutionon  admiccacurdLiubcmusC-de  ceftam. 
d  l.hcrediras  dc  herc-inft.  Principis  camcn  inccrpofiro  dccrcco 
cxpoftcrioribusrab-hcrcdiraccmad  eam  plcnoiure  pertinerc 
fumma  cu  racionc  fuic  ftacucu:illudn.iuris  rigorem  proprcr  de- 
fun6li  volunrarcmiuftodccrcro  rcmperauirargum.  Lin  ambi- 
guisft.de  reg.iur.qu^interprccacioexconcexcurad.lcgis  com- 
probarur  in  illis  vcrbis  fupplicauit  Imferatores^&c  ihi^puuuit fubue^ 
niendiicui  dodrinae  cofona  cft illa  quam rradir  Meno.de prsc- 
fumh.^.prscfum.^j^.n.i^.vbi  dicebac,quod  quando  a  tcftacore 
nil  cft  dilpofirujfcd  eft  vcrofimilc  ccftacore  ica  difpofuiffcjfi  co- 
gitaflbceo  cafupro  difpofico  iiaberiillud,quod  rcftacor,fi  cogi- 
taircr,difpofuiflec.l.calc  paau.§.vlt,flr.dc  pac.&  ibi  gl.lcu  auus 
j.hocci.(vbi  larius anobis  di(putabitur)&:  ibi  Soci.n.io.  &  ide 
inl.inambiguo  coI.vlr.verfi.(5.con.ff^.de  reb.dub.Bcro.con.^3. 
n.i2,li.z.pr2edida.n.cau/a  finahsiudicatur:  ex  quibficquodlc- 
gata5&:  hbcrratcs  cx  pofteriori  tcftamcnro  rchdxpcrindc  dc- 
bcntur,arquc  fiinpoftcrioribusrabulis  fuiifcchercsinftituca. 

39  Scdiuxca  fiiperioreminrcrprcrationcmad  d.l.fi.tf.dc  hcrcd. 
inft.diificulras  adhuc  maner  du  probar  Padumciam  magnam: 
cui  hcredicas  fiiic  adiudicaca  dcbere  fbluere  legaca  lcripca  in  (e- 
cun.tcftam.quod  cotrariarur  cIanfl'.triciflimoiIIo  lurisprinci- 
pio,quo  cdoccmur  lcgara  no  prxftari  cx  tcftam.cx  quo  hcredi- 
tasnofuic  adita  l.fi  ncmo,ft'.ac  tcfta.cucc.l.eaqua.C  dc  fideic. 

40  Cui  difliculcati  folcnc  aliqui  rcfpondere  in  d.I  fi.caufam  fal- 
fam  Iblum  rcfpcxifrc,&:  confidcraram  fuiflc  rcfpedu  inftirurio- 
nis,&:  pcrfbiix  d.Padlumcix.nonvcroconfidcraifc  lcgaraineo 
tcftamcnto  lcripta:vndc /bla inftiturio  hcrcdis  dc  pcr/bna  No- 
ni)  Rufihiir  corrupta.non  vcro  legara,ira  ilhusrcxcus  decifio- 
ncin  intcllcxic  Bar-ibi  n.^.communitcrreccptus  cx  Soci-  hicn. 
c>.la/',in  dl.cam  quam.C-de  fideicom.n.iS. 
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Hxc  autcm  Bar  in tcrprctatio  cuiden ter conuincitur  cx  d .1.  4^ 
fi  ncmo.quia,vitiata  hcrcdis  inftitutionc.  corrucbat  totum  tc- 
ftamcntum:inde  ccrtifTimum  cft  vitiari  ctiam  legata-  Indc  alij 
aliter  hanc  difficultatem  componcndam  cxiftimarunt ,  quod 
cum  in  d.l«fi.fccundum  teftam.mcro  iurc  non  valeret,(blumqi 
cx  prxliimpta  voluntatc  tcftatoris,&:  coniedurata  fuerit  hcre- 
ditas  imperiali  rcfcripto  adiudicata  Padumeia: ,  lcgata  rchd.t 
infecundoteftamcnro  valucrunr,  quia  corum  rcipedu  nuUa 
con(ideratio,ncquc  conicdtura  aliqua  verfabatur.vndc  nil  mi- 
rum ,  fi  Impcrator  ccfl^antc  qualibct  coniectura ,  quxcorum  . 
pri^ftationcm  tollcrcr,dcclarauit  pr^dicta  Icgata  dcberi. 

Ex  quibus  vltcrius  diccbant,quod  Ci  verofimilc  fuiffet  in  d.I-  4* 
final-  tcftatorcm  non  rcliquifle  lcgata  in  fecundo  teftamcnto 
comprchenfa.fi  fciuiflfet  Pactumeiam  viuere,nullo  modo  talia 
legata  in  (ecundo  tcftamcnto  forc  prxftanda ,  maxime  fi  eflcnt 
magn?  quanritatis,vt  tenctBar.hicn.i^.fecunduPadillain  dl. 
cam  qua  n.  50.  Igncu  in  auth.cx  caufa  n.ii^.C  dc libcprarter* 

Alij  autcm  non  infubrihter  dixcrunt,quod  in  d.l.fi  &:  in  fpe-  45 
cic  ibi  retenta,lcgata  fucrunt  aditione  confirmara:namq;pcr- 
pcnfa  d.  lcgis  contcxtura  vidctur  non  fiiiflc  violaram  rcgulam 
dcfumptam  cxd.I.finemo.quia  dicuntindj  fi.hcrcditatcm  cx 
Impcriali  refcripto  Pactumci?  niagn?  fuiflc  rcfttiuta,  lite  tame  44 
&C  iudicio  actitato,quo  loco  Imperator  no  folu  ad  peritioncm,  ' 
&:narrarione  vcl  hbcllu  Pactumeia:  refpexit  (cd  ad  totu  pro- 
ccfliim  hris,&:  cauf^^qu^  coram  Impcratorc  vcrtcbatur  inrcrd.  , 
Pactumciam  &  Nonium  Rufum  &:  fic  habito  confiho pcr  Im-  . 
pcratorem  dc  intcgrc  dcducris  &:  allcgaris  pro  partc  d-  Pactu- 
mcia:,&:NonijRufi,vtinfimiIi  notatur  in  1-  iEmilius^^.  ft.dc 
mino.quoru  fiquidcm  occafionc,ncmpc  cx  his,qua:  cx  proccf-  , 
fus  mcririsoricbantur,Imp.dcfiniriucpronunriauit,hcrcditate  . 
cx  coiccturata  mcntc  tcftanris  Pactumci<j^  magn^*  forc  adiudi-  ~ 
canda.prout  in  fimili  atteftabatur  PcgadusLufiranus  ad  lintcr 
c^tcrafF.dchbc.&:pofth.4.&:  ^.p.n-^-  vbidiccbat  obconiectu- 
rammatcrn(^pictatispr^fumi,  matrcm  pofthumum  hcrcdcm  . 
inftituifle ,  licut  infrituerat  viuos  filios ,  nifi  fubito  morcrcrur, 
vtnorabat  Connan.Iib.^  commcnra.cap.^.n  i.  Gomc/.i-tom. 
varia.c.^.num.z^.PcraltainRubr.  fl-'.dchcrcd.inlrit.  num.137.    45  ^ 
qu^quidcm  dcclaratio,  &:fcntcnriaroilii  valdc  probatur,&: 
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in  cam adducor  ex  obleruata ipfius  l.iinalis  inicripdone :  vndc 
apparet  ^cxquo  locofragmcntum  d.  legisfucricderumptum. 
Fuicigiturd.l.fin.  cranfcripca  exlibris  luriiconfulti  PauliJib.^. 
fenccnciarum  Imperialium  Prolacarumin  cognicionibuscau- 
rarunijVt apparcc  cx inicriptionc  didx  icgis  ibi  Imj^ertaliumfen- 
tentitnmi  tn  cognitionihus  proUtarMm  ex  libris  fex  prifno  feu  decreto^ 
rum  ItbrofecHnao:  tum  ctiamex  vcrbis  ciufdcmmet  Icgisibi 
cognitioneftfcepta,c\u(:  quidem  vcrba  clarc  dcmonft-ranc  fcncen- 
ciam  in  concradidorio  iudicio  lacamfuiflcexl.  qu;rricum(?o. 
iunclaglofiverbo  pronuntia/Ic  fF-dc  reiudica.  l.Titix^^.  verfi. 
Item  qudro  t^.  dc  auro  &:  argcn.  Jcga.quo  fenfii  pronunciacum  pa» 
cronum,Jibertum,licrcdcm,fiJium  dicimuscumqui  in  concra- 
didorio  iudicio  condcnatoria,veI  abfblutoriam  fentctia  repor 
tauit  I.adoptiuu  S.g.i.riT  dc  in  ius  voc-I.indigno  S.fF-de  hisqujb' 
vtindignis  I.quidcJibertatci^.ff.dc  Iibe.caufa  J.iibcra.S.C.dc 
fcnt.&intcrlo.omni  iudi  &ibiDD.  &:alijinl.  pronuntiatum, 
ff.dc  vcrb  fignif  ciun  igitur  in  d.I.fi.Impcracor dcfiniciuam  fen- 
ccntiam  prorulcricin  concradidorio  iudicio>verofimiJc  cft  Pa- 
^ltumeiam  &c  Nonium  RuRmi  Jicigafle,inccr  eofq;  lice  cote/la- 
ta  fuiffc cx  quo  adu NoniuRufiim  pro  hcrede  gefTinc ,  vidctur 
notacis  a  Bar.in  I.gericlF.dc  adqui.hered.  n-c^.qua  geflionc  fuc- 
runc  Icgaca  confirmaca,&:  quauisfencencia  pro  Paccumciafiie- 
ric  Iaca,&:  in  cius  faiiorc ,  vndc  Jcgacariis  dcbcbac noccrc  J.  ../F. 
de  exce.rei  iud.iuxca  ca  quse  dc  (cmQti.\  hta  inccr  vnos  aliis no» 
cc.ic Cou. Pracc.q. c.  15  an.^.cum  fcq.  quia  m  pcr  ilJa /entemia 
ab  Impcr.Jaca  a-quicas  iuris  rigori  /ijicf>ra*Iaca  exconic(Si:uraca 
cc/lacoris  voluncacc  Icgara  ablmp./bJui  iubccur,  qux  quidcm 
inrcrprctatio  /ijbtiJitaris  gr.uia  Juc  fiiit  tradita  quam  ample- 
ctcair  iJJc,cui  ca  perpcn/a  &:  pondcrata  non  difplicucrit, 

Expr^dicris  inferuntintcrpretatione  ad  l.cu  matcr/F dein- 
o^.rc/tam.vbi  cn  matcr  fi  J/b  audiuillct>filium  /uu  militc  decc/L 
<inc,cxtrancumq;  hcrcdc  in/}irui/l(:f,])luraq;  legata  rehqui/fet, 
cxcrancohcrcdcin/liruto ,  ad  fimilc  decidit  heredicacc  matris 
tc/larricis  fiJiopertincrc.Icgata  vcro  fblucnda  c/lcrhsec  auclm- 
pcr.dcciho  vaJdcingeniainccrprctri  torquet;  quia  cu  ibi  /iJius, 
Vt  pr^tcritus ,  qucrcla  inofiicioJi  cgerit  Jcgata  prae/lada  non  e- 
rant,l.Papin.8.§.fi.fF.dcinofF.vndc  Azo  addd.cum matcrcrc- 
diditp/ilium  ibi  non  tcncripras/larc  legataj/icq;  Adrianum,qui 
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dclcgatisadicdtper  Confultum  reprehendi  in  dida  I  Papi- 
nianus  in  vcrfi.hic  illud-id  enim  fignificat  vcrbum  Adnotxndum^ 
id  cHireprchendendum  1  Tiria  12.  in  finc  ff. dc  inofF.  quani  intcr- 
prctationcm  fcquuntur  Bart.Paulus  &:  Angcl.  in  auth.cx  cau- 
fa  Cdc  hbc.prxteri- 

Hxc  autcm intcrprctario  conuincitur  manifcftccx  co  quod 
lurcconliikus  priuata^cnu  audoiitatis,rcprchcndcreqiic  Im~ 
pcratorcm  ncfas  crat,ncc  potcrat,  vt  rcclc  aducrtit  ibi  Fulgo- 
excuius  occafione  varias  retulcrunt  interpretationes  ad  di- 
ctam  l.cum  matcr. 

Accurfius  in  dida  l  cum  matcr  vcrbo  prdjlentur  diffcrcn- 
tiam  conftituitintcrprxtcritioncm,qua:  a  matrcfiebatcalu,&: 
fortuna  refpc(^u  fihj  a  pr2etcririonc,quac  a  matrc  ficbar  a  con- 
fiho,  vt  fit  fenfus,  Prarteritioncm  matris  cafu  &  fortuna  fadam . 
non  annullare  tcflamcntum  quoad  iegata  ^-hfta,  v t  in  dida  1.      • ' . 
cum  matcr.  quafi  lccuseffct,vbi  prxtcririo  fiar  confilio  &:  ma- 
turcrquia  co  cafu  contenta  in  teftamcnto  annullabantur  iux- 
ta  didum  Papiniani  ,  quae  intcrprctario  difficultatcm  non 
tolJit. 

Quarc  mihi longias  dicendum  placet  indidal.cum  ma- 
tcr.matemum  tefl-amcntumnonobftantcfihjpr^tcritione  va- 
lerc  mero  iurc,  quia,  cum  maternon  haberetfuum  hercdem, 
cius  prartcririotcftamcntumnon  annullabatipfius  l.iJlud  4.5. 
ad  tcftamenta  ft^.dc  bon.pofleff.  contra  tabu.  docet  Spino  in 
5pcculotcftamcn.  gfofla  itf.num.<5^5.  vndchcrcs/criprusrcfta-  . 
mentum  dcfendcbat :  £Hus  vcro  admitti  ad  Jiercdiraremma- 
tcrnam  volebat,in  qua  caufa  cum  ca  ad  Impcratorem  dcuoJu- 
ta  elfet :  contra  iuris  ftri£lam  dilputandi  rationem  pronuncia- 
uitarquitatemotus exmaternapietate,&:voluntate  quxfifci- 
rctfihumfuum  viuerc,  euminftitucrcr,  quarconicftura  licet 
ftridro  iarc  ad  induccndam  hercdis  inftiturioncm  dircdam 
fufficicns  non  efTct  cx  his,  quas  fupra  num.17.  &:  feq.  dixfmus, 
potuit  tamen  ex  caufa  fideicommiffi  fihum  admitterc,  quo  ca-  " 
fu  legata  quafi  gcftione  pro  hcrede  confirmata  fucrunt  ^  tcfta- 
mentoquc  non  impugnato,redepr^ftari  iubcntur^ccffat  cnim 
-corum  refpcdu  ratioqu^  in  hereditatc  vigcbat  quod  pcrcipi- 
tur  cx  did:a  l.Papinianus  in  di£lo  ^.fir.ibi  nec fuerh frouocatnm 
iffi  iurennilum  f/f  :quia  vbi  contra  fcntenriam  prouocatum  noa 
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5(j  cftjiicc  contra  tcftamcntum  eis  adquicmirc  videtur.  Vndc  ap-' 
paretibi  pcr  qucrclam  moliiciofi  non  imiVc  admilFum,  qujc 
•  cuibli  iiicccdzti  ab  intcftato  intra  afcedcntcs  6c  dercenden- 
-tcSfSc  intra  fratrcs  tancura  compctatcx  lcgc.  r.  poflhumus  §• 
0  quis  cx  his  ff.dc  iiio££ii6qii€fei^>cduniacrisvelipfiiis&c- 
cdTio  ab  intcdaco  non  compeccrec  quoad  vique  ex  ScnacuA 
conluko  Orfictano  if^primolocoinceftacxmacrisdelacahe» 
tedicaSyConfanguineisi^usexpiiUis  l.i.Cad.S,C.Orfician.fi-r 
lius  enim  tempore  Diui  Adriani  inteftautmatri  non  fixccede» 
bacquia  Senacufconitilcum  Orficianum,quod»cumadrucce(^ 
(ioncm  matris  intcftacc  admific  ,  (adum  fiiic  cempore  Diui 
Marci.princ  infl:i.dc  SC. Orfitiano.  Diuus  aucem  Marcus  flo- 
ruit  poll;  Diuum  Adrianum  vc  exannQiuniL  compuco  .^6to  ab 
Oloandro  conflat.  •  ^ 

5^    Diximus  fupra^iiian^  cauTamnon  viciare  di^K>iicioncm4it<e> 
fi  conftcc  cedacorcm  per  modum  condicionis  es^refiionem 
caufx  appofuiiletvideamus  nunc,  quaado;cen&acurcaii&  ap- 
a  in  vim  condicioiMs  vel  modi »  q^aai  qua^ftionem  tradit 
ol?  hic  num.i4.  refi>luens  quod  aut can&feipicit  oempnf 
prM»:lti^n>vcl  refi>idt  tempus  niainim:fi  cau&appoficatem'* 
^  puspraeceritum  rcfpieic ,  ccrtc  dicendum  cft  cofididonaiicer 
Fuiflc  appofitam :  quia  ex  tali  teftatoris  ordinationc ,  &  difpo-* 
Ctionc  apparcttcftatorcm  voluifleprius  ilkid  grauamcn  hiif- 
fe  admiplctum,  quam  cmokimcntum  Icgatario  .  vel  hcrcciitas 
hcrcdi  inflituto  iub  cali  cxprcilioae  cauj^^^dqiiiracur,  quod 
proprium  cft  de  nacuracondi ttoni$j(v^  (^^^(1^^  fiip^^  in  q u ar- 
ta  rubricx  parce  nu.9.  igf  ntg^^ffl^B^^  d ira n  1  r  mo^ 


dalis,  vel  condicionalis)  k  vef^auJfa  ralia  apponacur  verbo  fn  - 
turi  cemporis  >  cunc  dicp^d^  ^  magifr  cenieEiappoficam  in 
vimmodi,quam  alceriu^  ^o^onis:  qute^iit^^ 
tDremprius voluiirc  a^^  d ;  cid  adquiren^ 

dumeft.quamoii^^iijii^liumimj^  .--^^^ 
'#0  Sed  cum  fuprlraSdbtis  legato  fucrit  cxcmpliun  ihddentcr 
indutlum,  cum  quotidiana  &:  frcqucns  harc  matcria  fic  in  lc- 
gatis  docium,  quc  amaritis  intcllamcntis  vxoribus  fiunr,  con- 
ficcndo  ab  ipfis  mulicribus  recepifle,  quaudo  muhcnbus  rclm- 
quuncurlcgata  habito  rc{pe£tu  addotem:opcra:prctium  dc- 
rrri i,r 3  ^ji^J^X^^f^^/ilSk/^^   ^^Q^j  quos  vidi  hancmate^ 
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riam  tradantes  &  eius  rciblutionem  eft  Galeane.  de  condi.  Sc 
demonftr.i.par.c^.quscft.^.a n.8.  cuius  quidcm  contcxturam 
fcre,  vtiacct  referam ,  cum  ca  omnino  totam  matcriam  com- 
ple6tatur. 

Inquirebatenim  Galganctusan  falfa  demonftratio  dotisle- 
gato adicda  illud  viciarct ,  nempe  quando  maritus  nulla  docc 
rcccpta  pcr  eum  dotem  mulieri  lcgaret ,  co  cnjm  cafu ,  f\  dos  a  . . 
marito  vxorilegata  ccrtam  quanritatcmconcincat,valcbitIc- 
gatum.hoc  tamcn  cafli  folum  cx  tcftamcnto  a  mulierc  pcti  po~ 
tcrit,quia  folum  parit  tcftamcntaria  difpolitio  adioncm  cx  tc  - 
ftamento  l  etiam  I.Ii  non  dcfignata  & ibi  DD.  C  de falici cau. 
Surdusdccifio.i^i.nu.27.  quiaconfclTio  atcftatorcinvltima 
voluntatc  fada  abfquc  iuramcnto non  facit  plcnam  probatio- 
ncmauthenticaquodobrinct&in  auth.  vndc  fumitur  C-dc  ^J. 
probat.Bartolusin  dictal.Lucius  g.codicillisnum.i.  Panor.in 
c.fin.n.4  &:ibiButri.de  fucccfrio.abintcf.cxquibusinfcrcbat 
nobilis  a  Pcguc.in  fuis  dcciiio.Catalonia:  cap.  i^p.num.i.quod 
hxc  rccognitio folum  importat  vim  fidcicommifli ,  nc  fruftra- 
toriarcmancatdcfundh  voIuntasl-Lucius  §.quifquis  lo.i.if.de 
lega-i.ex  quibushafc  dosconfcffata  &Icgata  doris  priuilegiis 
nongaudct  ,vtnotat  gloH'  in  J.afTiduis  C.  qui  potio.  in  pigno. 
quam  fcquuntur  communitcr  fcribcntcs  &  alij ,  quos  rcfcrt 
Couar.lib.i.varin.cap.y.nu.^.Micr.in conftit.hac  noftra  num. 
2o-Pcgucr.deci.i49.n.5.Sarmien.libro S.fcleda.ad  1-cumqui- 
dam  vxori,per  tota,fF.dc  Icga.  i.  li  vcrodosfiiitviro  foluta  va- 
lebitfimilitcrlcgatum  ,  &  tunc  nonfblum  actionc  cx  tcfla- 
mcntopcti  poterit,  fed  ctiam  actionc  dcdotcvtinI,Lucius 
quilquis  ff.dclegat.i.quocafii  dos  priuilegiodotis  gaudct,  vt 
cx  fupradictisDodoribusapparct. 

Sivcrodosfimplicitcrlcgata  ,  fuit  marito  promiffa  &:non 
foluta,vidcndum  cft  an  fuerit  promilfa  ab  vxorc,  an  vcro  ab  a- 
lio':  quia  fi  ab  vxorc  efl  promiffa  cenlctur  legata  dotis  libcra- 
tio,docctAccurfinl.2.C.dcfallacau/a  verbo  ^<'^///I.i  §  ihdfi  ^ 
dotemf^-.dedoceprxlcga.fiverodos  fuitpromiffa  a  patrc  vcl 
alio ,  &:  dos  non  fiicrit  fbluta ,  tunc  vidctur  vir  lcgarc  vxori  a- 
£bioncm,  quamhcrcsmariti  tcnetur  ccdcrc  vxoricontrapa- 
tremfcu  alium,quidotempromific  &:nonfbIuitita  Azo.inl-i. 
C.dc  f^Ka  caula.n.^.vcrfi-nunc  dc  tcrtia  Surdus  dccj.142.  fi  vc- 
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ronulladosfLiirmiricopromifra  ,  videndum  eft  ,  an  tefta- 
tor  habucric  rcfpcccum  ad  Iblam  <juanticaccm  ,  quam  cx- 
prcfTic,  quia  valcc  lcgacum,  &:debccurcx  ccftamcnco  dida.t 
eciam.  fi  vcro  adquancicaccm  dcbicam,inucilc  cric  lcgatum  d. 
l.fi  fic  dc  ibi  DD.Surdus  dida  decifio.i^i-n.^^.  &:  deci.i6'r.  nu. 
^.acquc  hxc  dc  Icgaco  docis  fuficianc 

Q^ariic  hic  Bar.nu.17.  an  Falfa  caufa  adicd:a  in  fcncentia  il- 
lamnullamrcddac,  in  quaquxftionc  rcfoluciuc  diccndum  eft 
quod  (i  fcnccncia  laca  fit  ex  duplici  caufa,  quaram  vna  fic  vera, 
&:altcrafilfa  fenccntia  fuftincbitur  cx  caufi  vcra  {ecundum 
Innoccn.Butri.  Abba.vbifupra  Alcx.inl.qui  Romxn.yo.  &: 
51.tF.dc  vcrb.oblig.  fi  vcro  falfacaufa  rcpcriacur  in  fubftancia- 
libus  iudicij,fcnccncia  ipfb  iurccft  nulla  L(i  quisabrcpfcric8c 
ibi  c^Iolfa  mairna  ff.ad  I.Cornc.  dc  falfis ,  R  vero  flilfa  caufa  cft 
circa  iuftitiam  parcis,&:  icnccncia  proferacur  concra  minorcm^ 
ipfo  iurc  cft  nulla  fenccncia  l.r.C.fi  cucor  ex  falfa  caufa.  fi  vero 
fcnccncia  profcracur  concra  minorcm,&:ip/c  ficabfcns,fimih- 
tcrfcntcncia  cftipfbiurcnullal.fi  Prxtor  ft*.dc  iudid.fi  vcro la- 
taficcontra  pr.tfcnccmfcnccncia  valcc:  fcd  rcfcindicurpcr  rc- 
ilicucioncm  :  (i  vcro  dolus  in  fcnccncia  non  intcrucniatvalct 
fcntcncia ,  fcd  rcfcindicur ,  vc  larius  ha^c  omnia  vidcri  pofTimt 
tradicaa  Galganc.dccondic.&  demonftr.2.p.cap.5.q.<;.pcrto- 
tamvbi  ctiarfidicit,  quod  fi  falfa  caufa  a  iudice  cxprimacur  & 
in  iurc  fundetur,nullaeft  fenccncia,  quiafcnccnria,  quxmani- 
feftumiuriscrrorcmcontincc,cft  nulla  l-qui  ccftamentoftlde 
cxcufa.tuco.  1.1.  C.quandoprouocarenoncft  ncce/7e  Ifi  cx- 
prcfTim  ff.dc  appclla.fi  vcro  filficas  caufsc  confiftar  in  flido,  va- 
lcc  fcnccntia:vcnic  camen annullanda  pcr  appellationcm l-pr^- 
fes  fF.de  rc  iudicat-  &:ibi  gloffa  vcrbo  ,  ConHitutiones ,  nificui- 
dcntcrcoftarctdc  nullitatccaufx,quia  fi  a  notorio  dc  ca  con- 
ftaret,cflct  cuncfcntcntia  nul]a,quia  cx  faliitatc  cauf^  apparct, 
nonfxiifTc  adhibitamcaufarcognitioncml.i.C  dc  fcntent.  cx 
brcui.rccitan.  Vanti.  dcnuUi.ex  dcfcc.  proce.dictoloconu- 
mero  127. 

Qucmadmoduni  folfa  adicctaintcrpofirioni  dccrcci  cum 
caufa:cognirionccfhuilIa,&  dccrccumrcddicnullum  vbi  co- 
ftacdc  fillicarc  vt  in  l.magis  puto.§.fixs  alicnum  rf.dcrcbus 
eorumBar  in  1. ecfiprefesC.de  pr^diismino.  Bocri.  dccif  i^r. 

infinc 
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•et  Demonstr.  Cavsis  etModis!'      '  ' 
iafinc.Galgane.  diclci  i.parcc  cap.3.c]iia!ft.(j.  pcrtotam.  vndc  . 
etiam  fic ,  quodFaHa  caiifa  ,  ex  qua  rcfcriptum  fliic  obtcntimi^ 
(ipiiliccr rercriptum  aniiiillat.  c«  ad aurcs.de  refcript.  Panorm- 
incap»lup€r  liccriscoium,6.verlic.quQad  ccrtiamccguiam.A-  7^ 
lcx  in  X^eiLi^oin^miC^colvLm^i.vtx&t^extra 
de  vulga.quod  &  pariter  procedicin  gctciis,  &:  pr>tiikgiis,quia 
&iilacaiii&decedayittacgraciaS}  &  priuilegia, vcpluxlbus. 
fimdamencis  didolocoquaeft.^.refoluicGalgane.quinum.^* 
j^ens  depratfim^Qone  »ttaecau£6'in  ref^pds  diftinguic,  an/^^^- 
fic  concefla  motu  proprio  ,  vcf     impetradonem  ,  dicem,  ^  ' 
qiiod  fi  conccflli  fmt  motu  proprio,  prxfumitur  viciarc  fc- 
cundum  Romn.con.456.num.19  Socm.con.  i^^  num.ii.libro 
i.Iafl.  in  1.  tcftamcncumnumero  5.C  xie  ccftamcnt-  ii  vcroad 
parcis  inftanciam  non  prxfiimitur  l  i.  vbi  C  dcpccicion.  ho-,  < 
norumfubia-libraio-Decius  con.^y^.numcro  ii.Cur^  ;^ 

ianiorcoii.i7o.colum.6.nu.2.5.dC4o.Graue»coa* 

i55.num.44.&finislHikkg»ciif9lii»  ^  '      >  ^ 
impomcur* 
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AD    L.  TITIO  CENTVM 
ita  71.ff.cle  coodicionibus  &  demonftra- 

tionibus. 

TiciotCencum  ica,vt  fundumemacilegau  func.no  e/Ie 
cogeeidum  Ticium  vicium  caueretSexcasCurilms  exi/li- 

mac:  quin  ad ipluni duntaxac  cmo!umentum  lcgau  rc- 
direc.  Sedi  (i  filio» fracri,  alumno  minus  mduilrio  >  pto- 
priumeffe  voluict  incerefle  heredis  videndum  eft :  acque 
ideo  cautionem  interponendam  ^  vt  &c  fundus  compare. 
cunacpofteaoonalienarccur.  / 

z  LigditsrimdUh&ltiimidoMdfmrstemtltmtmtmttUg^^ 

frb  m§do 

3  Tifimtfemtmrmt  eiwfotmtycenfeturonefAffegrauAtum 

4  Adimplementum  conditionis ,  vel modi^  em fujpendat  emelumen^ 

tumAdquiri 

5  LegatArtu6  cuifuh  modo  Ugatum  cji  reli^ium^qmdfMereJeneA^ 

turnum-yct  num'6 

7  CautioquarenonrequirAturinnofrotex* 

8  Renuntiare  An  fojftt  vnufqiafque fuo famn 

9  Prohthitiodnhitkedttmitdmconditionem 

10  Pr4ceftmttttfimwitqtimtdsrefilmtmriites9tfilitimt  mtpk" 

irgr/  • 

11  Tefimwmfojftt frMhere^tiUquisfuofaumntmttctm 
U  Cmitifi^imfraflariquisfoJptimBiHrt 

15  Uimiitttdmo  ^^'ff^defideietm^BhertaJeeinrtttmr 
.  15  ExcefttOy  qutdrnodmtttrtfitimfktmyetdimfediendAmUgm 
Adefuifitionem  %quAttd9non  hAheAtlocum 
t€  Mod/ts  re/^tcicns  commodum  legatArif  ,  a»  neceffArio  fit  im-' 
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ET  Demonstr.  Cavsis  et  Modis. 
17  Prohibitfo alUnaticnts Jtne  caufiyan  vaUdtetnum^i^^drf^ume- 

ro  109  '  " 

1 9  Prohibitio  de  qua  loquitur  tex.  quare  valeat fme  caufi 
2.0  Legata  in  fe dtfferunt.qupad transUttonem  dominij 
II  Prohibitio  alienationU  in  cfuibus  legatis  ftne  caufa  vaUat,  et  in 

qjiibtts non et n.}^'et  iii.cum fequentibus* 
1 1    Legatorum  domimum  abfque  aj/prchenfione  tranftt  in  legata^ 

rtuMynon  vero  poffeffio- 
23   Crauare  altquem  an fofftt  ille ,  qai  habet  facultatem  eligendi 

numero  1 3 

Z4  Declaratur noferteX'inprin  et  n-iyet  z6*etn-}i'^i'}^ 
z  7  Prohibitionis  caufa  quotuplex  n.  17 

z8   Prohibiiioniscaufi  an  fit  fufficiens  affeciio  teftatoris  ^  ad  Yem 
prohtbttam 

1 9  Prohibtttonis  caufa  tacita^quando  habeatur pro  expreffa 

50   Dtfferentia  tnter  afpofitionem  modi  reffeilu  legatarij ,  velal- 

teritis  tcrtij 
3 3  Fertis fenfus  noflri  tcX'ponttur 

3  5  Prohibttto  altenattonis  de  qua  hic ,  an  hxbeat  iuftam  caufam ,  et 

quamn.j^.et  c)j.i2.^.€tn.i2.6  , 
3^  Renuntia^e an poffit  quis  commodo  altmentorum 

37  Prohtbttto  rcntinttationis  altmcntorum,  an  ftt  rejpe^iu  alimen^ 

torum^vcl  hominum 

38  Tranftgere  fiiper  altmentis  anpofftt  dittes  •  . 

35>  T ranja^to  fuper  alimentis  debitis  cx  contra^u  anferifofftt  et 

n.4f0.et  4 1  ■^«•si.tvSr. ^      . ••j 

4 1   Confinfu  ftmilt  diffoluitur  obltgatio  ftcuti  erat contraEfa 

4  3   Alimenta  an  debcantur  altcui  ex  contraclu^nter  aUos 
4  4    Jtts  ad frequentiora femper  adaptattir 

4  5  Tranjigi  an foftt fuper  altmentis  prAteritisftne pratore 
4<j    Aitmenta  frdterita  ,  quare  non  habeant  prttiilegia  alimen- 
iortim 

47  Vita  hominis  diuitis^an  pendcat  ex  altmentis 

48  Puttirus  cuentus  in  iurc  non  conftdcfattir fedprs^fens 

49  Tranfgtanpofttfuperdecimis^&fuperquibtu 

50  \^ltmentorttmcaufa  efl  fummarta 

5 1  Altmentorum  caufa  an  tn  dicbus fcYtatis  poffit  traciari  et  nume 

ro  53 
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51  fem^dksmkmmmdijMffemf^ifi^ 


54  TrAnfi6lio fufertMmimis p eJihrMMim  ^tfgkm et numero  55: 

5  7  T ranfilfio fdfA  a patre  cum  filio fuper  alimcntis  an  valeai 
5 8  Renunttare  an  poffit  pater  renerenti4 fthi  a filtfs  debtta 

5  9  ReuerenttA  qHAmfUjfArenhkm  teneMur  frAfinre  m  qu^ 

fifat 

60  Prohtbitie  truiptciioimfufer  MUmemiscums  fimrtfi 

tredu^A 

61  Attendendumefiquadfriftcipalitersgitmr 

61  Trdmfigens fuperMiimemkfiUfmfmmimilemmfit^qtudfk^ 
ceredeieMt 

)  Tranfgipotefi  fuper  alimetttisfmidetreteyfitrmifictiM fit  vti* 
Ustnmfigmti 

4  MertAtio  renmt  Ecckfid  vel  minaris  qua forma faEia  'valfitt 

65  Contracius  cclehratus  fine  aUqua  fiUmnitate  quAinteruenire 

deheat  an^valcat 

66  Minorihusquarefttinterdict%alienatitr 

6  7  Confiitutionis  prtma  et fkumk  CiUdtmt  fuh  titttk  di  miim^ 

ribusdeclaraturetft*6^  . 
9  Frimefsficiduritmt foj^tiitmttrmtit&i fiitkiiwHeiimt/uiS' 
tnruirameitttim 

70  l-eimthi^^miotrmfiumitemff^dtirtuifie^deHiitmm 
ttur^y^ 

72r  Tranfactiofuperi^ritettmvt^uideatetift^ii^St^ 

7 3  Fnhihitto aUenationis in  noflro  tex-ex  cjuihus  indletatur 

74  iHJfofitienes  teftamentari  t  ai/otuntaie defuncttreguittur  et 

n-j^.confirmAtuYexemplo  ' 
j6  Difioftto  lcgaUs.njel  te(iamentAria  e^jpgitttterdtimiry  An  ex^ 
tendatur  de  uno  cafu  in  alium  ''^'^' 

7 7  Caufa  via  non  eft  rAtionAbiUs^no0  IsAhetur pro  caufi 

78  Prohtbitto  vt  valeat .  m  retmrai  ftnmt^  CAufAm ,  et  frmtrea 

quorumrefpcctufiAtn*jfjet%% 
80  ! PaterfiUumy6\-Iulfi0Aff^^jf^ 
%i  ProhihifioaUenAtionisceSs^ii^ft^fiirt  > 

'  "'^ '  tettkAtistp' 

'  84 


Et  Demonstr.  Cavsis  et  Modis.  301 
S4  prohtbitio^eneralis  an  dicatur  nuda^et  quid  oferetur 
8 j  Ali^natto facta  de  te frohihita  an  vileat^.  et  an  ex  ea  tranfmit- 

tatwr  domininmjn'%6.^j'%^*et%$ 
90   lex  ea  quidcm  5  •  Cod-  ft  mancipiam  ita faerit  alienatum  decU- 

ratur 

Prohihitio  alienatienis  in  coniraatt,animpediat  tranjlati^nem 
'  •  domin^'i&  citndintefiamentisn.^% 
4fi  Alienatto facta  contra frohibittonam  iuris.  ipfo  iurtan  nulla  ftt 

etn»^^  '.  ' 

94    Prohibitio  altenationis  an  imfediat  translationem  domin^ 

99  li*C*de dona-qusifuh  modo declaratur et n-ioi  ioz 

100  Rei  i/endicatto frafufponit  domtnium  ex  farteactoris 
10 )  Actio  ferfinalis  non  reejuirit  dominium  exfarte  actoris 

104  Actioreivendtcationisquotnflexfitetn.etioy 

105  Prxtores  iudicahant fecundum  aquitatem  et  106 
icyy  Arhor  mittens  radi^s  in  alientmfundnm  cuita fit 
\o%  Agens  acttone  reals  an  frsfuffonat fe  dominum 

110  Sermts  manumtjfus  contra^voluntatem  telfatoris  an  fiat  liher 

etn-ivt 

ni  Miksexgenereanfoffitrenuntiarefuisfriutkgus 

113  Prohihitionts caufarejpiciens fauoritm ftohihtti an haheaturfra 

canfa  zferan.u^ 

114  Ifin-  C-  qut  nonfojfuni  ad  Ithertatemfetutniredeclarlttur  et 

u^.etnC.cumfeq. 
1 1 7  CMinar  an  renuffciare fofftt  fuo  fauori  et  quowodo^  et  nume- 
ro  118 

119  Prohtbitio  homtnis  recurrcns  cum frohtbitione  legali^^  an  imfe^ 
dtat  alicnattonem ;?  •  1 1 9  •  i  i  o 

111  li.Cod.de  vfuctfion^froimf.declAratut^et  numero  et  121» 

113 

124  ProhihitioaUetMtiomsminimtctdvniusfauore  cenfeatur facta: 
etn.etirj 

^  '  *■  • 

E  legatomodali,  inprincipiohuiusTexr.  agitPapinia-  ^ 
n^s  iurcconrultu5,cuius  contcxtura  defumitur  cx  lib.iy. 
quadionum  »ad  cuius  cognitidncm,  circa  ca,  qux  natu- 
ram  modi  cxplicarc  poflurit,  muitum  conducunt,  tradita  fupnt 

Pp  iiji 
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501  Ad  L.  Titio  centvm  D.  de  CoNDiTior 
in  4.Riibr.p.qur  hic  pro  rcpccicis  habcri  dcbenc.  Docct  i^yitur 
IC.quod  ]cgacisccncumaTitio  tcftatorcipfiCaiolcgatarTo,vt 
fundum  cm.ir.Canuii  lcgararium  non  cilc  cogcndu  caucrchc- 
rcdi  a  Tino  rclaro,  dcfundocmcndo,  cum  abipfb  ccnrumiibi 
lcgara  rccipicNam  ipfum  lcgararium  ipfiuslcgati  cmolumcn- 
tum,  commodu  rc/picit.  Si  vcrolcgatariuscoiundapcrlbna 
ip/ius  rcdaroris  cllcr.cui  rcftator  prolpicerc  voluerit ,  co  tjuia 
nuaus  ind Lillriofus  c/lct,  co  cafu  cogcndu  Icgacarium  dc  modo 
adimplcndo  cnc.j.dc  emcdo,«Sj  n6  alicnado,  racioncq;  a/Iignat 

diccs,  crcdcnducl]c,hcrednnllicuroinrcrcirc.vcfibilegacarius 
fundum  cmac.  iL'  nonalicnccpropccr  art^cxlioncm  incerhos. 

Cfi.n.IC.Pompo.inl.li  nbiIcgacu.19.fF.dc  Icga.j.doccacrc- 
liaolcgnco,vclh'dcicom.vcaliquidriac:cciamfinoincerfithe- 
rcdi  id  hcn,ncg.idam  aclioncmiplilcgacano^doncc  dcfacicn- 
do.vcladimplcndooncrc  fibi  miuncloidonce  cauear,  cciamfi 
licrcdi  non  inccrlic,id  fia i  v.  I  no  ficri:  nurum  inaximopcrc  cft, 
quarc  hic  IC.doccr.caucioncm  dc  modo  Icgacario  iniudo  ad- 
implcndo,non  cllc  prxftanda:  quia  vulgarisin  orc  omnium  cft 
conclulio.quod  ccllacor  cclccur  grauarehcrcdc  quanco  minus 

poHic.TradicCarroliusdcci.ji.inprin.cxmenceBar.Caft.&a- 
liorum.Quxdifficulcasaugccur  cxl.quib.dieb.40.  Tcrmus, 
^  alias  TcrmiliusJ.Iioc  ric.vbi  Gabclinus  dc mcnce  Trcbacij,La- 

bconis,&:ProcuIi  rc/p6dic:lcgaco  rclido^vc  aliquid  Hacnon  an- - 
.    cca  emolumcncii  conlbqui  pollc^cuiin  prius  Icgacanj  c;rauati  dc 

modoadimpIcndolacildedinbnc.Ecin  I.hascauCisSo^J.hoc  cic. 
'  vbi  hccccondicio  dcfaruro  fufpcndac  condicioncin,  adimpJc- 
^   mcntum  vero  modi  non  fulpcndicprarftica  rri  cautione,  &:  in  I. 

cumin  cellam.^S.fF.dc  fidcic.Iiber.vbi  fcruolcga.vc  manumic- 
-.  tncur,IcgatarioilIumpercnti,cxceprioob/lacdonccdcparcdo 

ccftacoris  voluntari,&:  lcmo  manuiniccendo  caucioncm  pt^xdi- 

ccric.Ec  in  contraaib.idcm  oblcruari  decidicur  in  I.iniiilam  58. 

g.h.ff.^ocac  vbinon  anccaintcrcacex  concraclii  rcliikans  ad- 
.  quiricui-,qiiinpriVaucioab  coquiilludprccipuc  dcbcc,pr?ftcc 
^   Qu  imdilFicuIcacc  Acc.in  d.l.quib.  dicb.40.  §.Tcrmus  v.cotis 

dcdificnc.cxifbmacdi/lingucndum  cllc  inccr  concradus,&:  vlr 

-  ;  voIunr.(ic,vclcgacunifubmodordic^um,  nonanccalcgatario 
^    adquiracLir.quam  pt  xHic  i  pcr  cum  idonea  caucionc.In  concra^ 
aj  J.vcro^caurioiu  locusnon  ht:primopo:iusid  quodin  flipul'' 
*  '  .       .  laciouc 
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lationc  dcdudiim  cft,adquiri  vbiquc  cautionc  portit- 

Scdha^cintcrprctatioconuinciturcx  d.I.infiilanijC?.  ^.fi.  fF. 
Iocati.vbi,vt  didum  cft,  intcrcllc  cx  contradu ,  non  ancca  ad- 
quirit^quin  prius  cautio  ab  co  pra-ftct^qui  illud  rccipcrc  rcncf'. 

Qua  intcrprerationc  rcic6ta  vcrus  intcllcclus  &  ratio  noftri 
tex.eS,idco  liic  ccflarc  cautione,quia  modus  iflc  a  tcftatorc  lc-  7 
gatarioappolituSjiblu  rclpicicbatfauorcmlcgatari).vndcnuIIa  » 
obligationc  ipliusadimplcmcnti  induxic:vctradit  Moli.Thcoi 
de  iufti.&:  iu.trad:.i.dil}3Ut.2o8.vcr.i7//*fWc?  tamcnmoduuG^lpC^ 
de  cond.&  dcmon.i.p.capir.5.  q.9.  nu.i.  quia  cum  ibhim  iplius'* 
lcgatarij  Kauorc,&:  comodum  rclpiciat.nullam  ncceHitatcm fc-  g 
cu  trahit :  quia  potuit  pcr  ip(um  Icgatarium  huic  Fauori  rcnun- 
tiare.I.nquisincoicribcndo  C  dc  cpi(.'  &:  clcr.l.pcn.C.dc  pac.  ' 
ca.  h  diUgcti  dc  toro  comp.  Gomcz-ad  I.^y-tauri  n.^/.pro  qui-  - 
bustacittcxt.in  I.  patcrfihum  36.  §.lulius  Agrippa  ft.dclcga-^. 
verbo  nilproponitcontra  defuncfivoluntatem :  quib.vcrbis  lignifi- 
cat  IC*quod  cuprohibitio  ccnfcturfaclain  fauorc  prohibiticx 
volutatc  teftatoris,habct  tacita  conditionc  rcfblutiuam,ricm  -  t 
pe  fi  prohibitus  huic  fauori  non  rcnunriaucrit- Vndc  diccndum 
cft,hunc  modu  rcfblui  in  cofilium,  quod  nullam  obligationcm 
inducir.I.i.J.fi.ft^.man.I.cu  pater77.5-mandoft.dc  lcga  i-quia 
quamuis  cx  fc  talc  mandatum  valcat,  dicitur  nullius  momcnti, 
quoad  obicruationcm  nccefl'ariam,ctiamfi  maximc  coftcr.rc- 
ftatorc  non  in  modum  confilij.fcd  in  vim  prarcepri  talem  prohi- 
bitioncm  appofuifle,  cx tcx.in cap.fin.14.  q.i-  quia teltatornon 
poteft  facercquod  hercs,vcl  Icgatarius  no  renunticc  fiio  fauori  .; 
l.Lucius9i.§.tcftatorft'.dclcga.2.  ]Uod  cofirmaturcx  co,quod 
cautio  tantum  exigitur  ab  co,cui  inrcrcftaliquid  ficii :  vcl  non 
ficri.notant  DD-in  §.{ed  hodieinfr.de  fatifd.inprcdicioaQt  Ic-  . 
gaco,nulhbi cftcui interfit,quod  lcgatarius  fundum  cmat.&fic 
no eft,qui cautionc  exigere pofljt.  Qu.x quidc intcrprctario cx 
cotcxtura  noftri  tcx.coproba €  ibi^^uomaad /psifduntaxa/  rmj/u-    . . 
MetH  It gatt redtret.-quib.vcrbis  la.tiscL\rc  dcmoltratur:/blu  i}  fiiis 
lcgatarij  cflc  c6modu:non  vero  alterius ,  qui  caurionc  rccipcrc 
poflic.VndcrcmanetcIarusintcIledusd.l.cuin  tcftam.  ^S.dc 
fidcic-libcrt.ibi.n.idco  cautio  rcquircbat^quiacomodunon  c- 
rat  ipfius  Icgatarij:/cd  ipfius fcrui  lcgati.cui  pofrca per lcgatariu 
libcrtascratprarfcanda-  Vndchuic  fcruo  inccrcrar.  mhjlii?jcur 
jniru,fiantca  nolbluatur  lcgatu,quin  pri"  caucjo  ab  co  ptctur» 
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Similitcr  &  ad  d.l.inrul.iiu  ^?.  §.fin.  fF.  locat.  diccndum  cft» 
cjiiod  ibi  intcrcnc  crat  ipfius  locatoris ,  vt  roficcrctur  balneum 
quod  conduclori  pctcnti  ccntum  tibi  promifla  locaucrat:  vn-. 
dc  nil  mirum  i\  pcrciiti  ca ,  cxccptio  obflct  donec  fatifdcdcrit: 
quia  commodum-cratlocatoris.vtin  iplius  balnci  rcfe6l:ionem 
dichi  ccntum  cxpcndcrctur:  vtcx  contcxturaipiius  texr.appa'. 
rcr.quod  fimilitcrcxplicat  Cancc.lib.  j.varia.cap.ii.nu.i^^.vbi 
rcfoluit»apporitiancm  modi  non  implcti ,  ceflare,  vnde  modus 
cfctalis,quifoIum  rcfpicitfauorcm  adimplere  dcbentis,  quan- 
do opponcnti  non  int creft,modum  adimplcri. 

Maioraurcm  difficultas  oritur  cx  iocundo  cxemplo  nofcrat 
lcgis ,  dum  IC.  docct.  quod  (i  filio  fratris  alumno  minus  indu- 
frrio.profpiccrc  tcftator  voluit,  tuc  cautio  intcrponatur  vtRuw 
dus  coparctur  ac  nc  poftca  alicnctur,  cum.n-  hic  modus  fbJum 
rcipiciatfauorcm  lcgacarij ,  non  debebat  nece&tare  induccro 
emcndi  fundu,&:  non  aIicnandi,iicq;noeratncccffaria  caurio. 

Grauis  autcm  dilficultas  oritur  cx  co ,  quod  in  noftro  tcxt. 
IC.docct,cautioncm  clfc  pr^itandam,  dcnon  alienando :  nam 
fi  tcltator  prolubeat  rcm  alicnarc,nulla  cxprcfla  caula  prohibi- 
tionis,ip(aprohibitionuIIuiscftmomcnti,l.filiusfamihas  iiS«$. 
."^  diui  dclcga.i.l.patcrfiiiumj^.^Iutius  Agrippa  1.  Lucius^ia 
*  prin.ff.de  lcga.3. 

Cuius  dirficultatis  rationc,  opprcfli  liicicribcntes,vaidelaf 
borant,&:  in  d  l.fiiiiisfamiliasg.diuide  lega  i-vbi  Bar.nu.4  h1-' 
teturvixad  ipfius  difficultatis  genuinura  icnfum  folutionem 
aliquamadapcaripofle.cxahquorura  autcm  opinione  refbon- 
dcbatur,  proliibirioncm  dcqua  innoftrotcxt.  fadam  luiirc 
contcmplatione  alumni  minus  induftriofi  :  &c  fic  cumrc^e(5hi 
ipfius  fucritfalfaprohibitio,  valcat ,  cum  ipfi  tefrator  profpice- 
rcvolucrit,  cuius  refpe<3:u  vt  ipli  cmatur&:  fibi  confcruetUK 
;  cautio  exigitur. 

Quxquidcm  intcrprccatio  Bar.  difplicuitin  d  l.  fihusfamil 
d.§.diui,&:  in  noftra  I.hicn.i.  dicit  enim  Bar.non  valere  fupra- 
didtam  rationcm ,  quia  runc  admifterecur  alumnus  ipfe  vthc- 
.  rcs,cui  tcftatorprofpexit-  * 

Vndc  Bar  conftitucbat  difFcrentiam  in  d.§.diui,nU'5.&:  hic 
n.i.intcrea  legata,quienota  viacranfibam:  ad  hcrcdc .  du6^am 
cxccx.in  §.f<jd  oliminlcde  lcga.qu«  vcrc  rci  vindicacionisap- 
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pcllabantur,cum  cx  formula  qua  Iegabantur,doininiam  in  le- 
gatariu  tranfiret,dc  qu1b-legatisloquiturGrcg.Lopc2jinl.44» 
tit-^.p.^.gl-i^dum  diccbat,quod  in  lcga.finc  traditione  potcrac 
dominium  tranfirc-  Et  intcr  ca  quc  quoad  dominium  re£la  via, 
nifi  a  manu  hcrcdis  capiuntur  non  tranfibant :  qualia  funt  ea 
<\ux  perpracccptioncm,  per  damnationem,  &:  fmcndi  modum 
licbant ; ita  vt in  illis  Icgatis,quorum  dominium  rcda  via in  lc- 
gatariumtranfibar,vtrei  vcndicationis,(vtdid:um  eft)  fimplex 
prohibitionon  valcretiin  lcgatis  vcro,  quorum  dominiumfta- 
tim  in  lcgatariumnon  tranfit,  prohibitio  alicnationisiimplici- 
tcr  fa£l:a,valet  6c  tcnet,  prout  cft,quando  heres  tcnctur  rem  c-  , 
jTierc, &: poftca  emptam lcgatario  tradcre :  qui^  tunc,  fi  hcres 
•iradat  rem  ea  Icgc,ne  alicnctur,valet  talis  prohibitio,  quamuis 
nuda  fit )  perindc ,  acfi  fada  lit  in  contradu  1-  ca  legc  vbi  notat 
glo.f^^^-dc  cond.ob  caufam. 

Quseinrcrprctatio  difficultntcm  pracdidam  non  toUit ,  & 
•mcrito  rciicitur  PauI.Caftr-  hic  nu.i.  dum  air,  truffa  eflc  talem 
intcrprctationcm,quia  dicunt  plurcs,quod  quamuis  rci  lcgatij 
flominiumtranfeat  inlcgatarium,non  tamcn  tranfit  porfcirio 
l.r.tf.quodlcgatorumJ.i.  C.eod.  fcdcapicndacft  dcmanu  he- 
rediSjI.non  dubium  C.delega.  quarratio  nullius  cft  momcnti: 
quia  qui  rci  poircHioncm  tradit,non  potcftapponcrc  lcgcm  ij 
traditioni,nifi  rcs  (itfua,  1.  Icgem  10.  Cod-depac.  quemadmo- 
dum  nequc  habcns  facultatcm  cligcndi,grauamen,  ncq;  onus, 
liue  fubftitutionis  facere,ncque  interponerc  potcft.  tradit  Mo- 
lin.dcHifpa.primo.Iib.2..cap.4nu.r9. 

Ncqucminuspr.Tdi^tam  dirilicultatcmtollitcaintcrpreta-  ^4 
tio,quamhic  traditBar.n.i.dumdiccbat  hunc  text-  itaclTc  Ic- 
gendum,quod  hercsemat  fundum  illi  alumno.&quod  pcr  huc 
cmptorcm  nonalicnctur:quamdcclarationemipfe  Bar.hicrc- 
iicit,cxeo:quia  cum  tcftatorexprefTcdilponat^quodfundus  a- 
lumno  ematur ,  debet  intclligi ,  quod  liium  fiat ,  &:  ipfi  domi- 
niumadquiratur. 

Conuincitur  prxtcrca,&:  Bar.fcntcn.quatenus  prxfupponit  2.5 
grauatu  m  fuiflc  hcrcdcm  cmerc,&:  lcgatario  tradcrc,quod  fal- 
fum  cft:quin  potius  Riit  Icgata  quantitas  ccntum  aurcorum.vt 
lcgatarius  fundu  cmcrcr ,  &:  idco  ab  co  cxigitur  cautio,dc  fun- 
docomparando  ,  acpoftcanonahcnando.  conuincitur,  quia 
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illudnudum  praeccptum  dc  non  alicnando  a  teftatorc  appofi- 
cum  in  traditione  rei  lcgatse ,  cuius  dominium  rcdta  via  tran- 
iit,nulliuscftmomcnti,  nccdcbetvalcre ,  quamuis  ab  hcrcdc 
apponatur  in  traditione  rei  lcgatse.cuius  dominium  antc  tradi- 
tioncm  non  adquiritur.  Tandcm  rcfutatur  ex  co ,  quia  liic  IC- 
non  fLmdaturin  ad:u  traditionis  ipfius  fundi  lcgatijlcd  in  intcr- 
clfc  ipiiushcrcdis. 

Alij  fucrunt,qui  cxiftimahant ,  prohihitioncm  in  hoctcxt- 
caulari,ex  aftVdionc  quam  tcftator  habucrat,ad  fundum,vndc 
iplam  prohibitioncm  adfundi  fauorcm  rcduci  dicebant,  dud:i 
cx  Bar.dodrina  in  d.I.filiusfamihas,§,diui.n.3.  quod  cauiapro- 
Jubitionis  quandoq;  cft  tacita  intrinlcca.qu?  ipli  rci  cft  annexa, 
vt  quando  alienari  turris  prohibetur.  Quae  quidcm  dcclaratio 

27  ad  noftruminftitutumnil  facit.  Eo.n-calU  pollctmihtareprac- 
dida  ratio,vbitcftatorad  ipfamreprohibita  aiicnari  affcdio- 
ncmhaberc  potuiflct:  vcluti  quando  ipfarcs  cftinfignis.vtca- 

28  ftrum,fortahtiumvelBaronia,vttradit  Greg.Lopez  adl.^^.ti. 
5.p.5.§.Caftillo,aturre.Calanatc  li.i.fuoru  conf  confih^^.n.ir. 
quia  dicebatGrcg.  Lop.  d.Ioco,quodquando  adcft  vna  ratJo> 
etiam  fola  qux  potuit  tcftatore  moucrc,talis  ratio  habcturpro 

^9  exprcftajcx  Baldi  rcccpta  fcntcntia  in l.quoticsC.de  fidcicom. 
pdido  autcafunoftro  retento.teftatorno  potcratad  care,qug 
nodu  exiftcbat,ncc  in  ci'patrimoniocrat,alfe£tionehaberc:cu 
eftet  cmcd^,iux.dilpolitioncnoftri  tcx.Alias  aut  intcrprctatio- 
ncs  traditlaf  hicn.^i.pr-lcdura  Rip.n.^i.adco  qdattcftctLa- 
ris  hic  n.^^.qd  in  hacdirficultate  quot  hnt  capita  tor  fin  t  sctcti^. 

Quare  plurcs  nlij  rcfpondcnrahtcr,pro  quorum  intcllcdu  3c 
.fpn{ii,prxfupponcnda  cft  dodrina  Bar.  hic  n.i.quain  rradir  hic 
Paul.  dc  Cnftr.  n.i.conftitucndo  dilfercntiam  intcr  appolitio- 

30  nem  modi,ncmpe  quando  apponitur  lcgatario,&:  rclpcdu  co- 
modiip(ius :  vcl  quandorclpcdu  alicuius  tcrtij,quo  luppo/ito 
dicitBar.quod  quando  modus  apponitur  rcfpcctu  lcgatarij.di- 
cicur  impuhiuus,fi  vcro  apponaturrcfpccbu  tcrtij,  diciturfina- 
lis.QjLiib.pra:lLippofiris  llicccdic  Irequctior  interprctatio,quod 
aJumnus  illc,cui  prolpiccrc  tcftator  voluic,non  crat  ip(c  lcgata- 
rius:na  ita  legacum  Titio  crac  rclidlimi,  vt  fundum  cmcrct  pro 

31  fiJio  fratris,aIumno  filio,  fratris  tcftatoris ,  vt  indc  prarftarct  ci 
alimcta,quo  calli.cum  modus  rcfj^iciat  fauorem  tcrcij»  inducit 
obiigatioacni ,  propccr  quam  cautiopra:ftatur,  qua:congruic 
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mcnti  Acc.  hic  v.  fratris.  quam  interpretationcmcommuniter 
approbari  atteftatiir  Ripa-vbi  fupra  Alber  hic.  » 

Vcrum  hxc  interpretatio  licet  ex  fupradi^toru  do£lorum  tc- 
ftimopio  comuniterrecipiatur,nullo  modo  mco  iudiciolitcrx 
huius  tex.adaptari  pot.couincitur-  n.ex  eode  tex.  noftro  in  i.p- 
quia  (i  modus  fuiflct  appofitus  in  fauore  aluni,no  heredis,prin- 
cipaliter  intereflct  ci  cautio,  qux  ei  eflet  pfl:ada,ipfeq;  cflTet  ad- 
mittcdus  ad  reuocadaahenationc»cuius  th  cotrariu  docct  hic 
Papin-ibi,intereflc  heredis  credcduefl::i.quia  jppofita  Bar.do- 
flrinainl.ocs  populi,ff.deiufl:.&:iu.did:ioilla(/?^yr;fupponit  in 
ca  retineriidc  thema,quod  in  priorip.quseBal.dodr.  cofirmaf 
exl.planc  34.$.fieademresdclega-c-vndcquemadmod.ini.p. 
'  tcx.TitiusfuitIcgatarius,itainz.p.alumnusfuitIcgatarius. 
Atq,  ita  reicdis  omnib.intcrpretationib.refpondcndu  cxi- 
fl:imo.pr<^fupponendu  eflx:,quod  ex  tex.nofl:ri  litera  defumitur, 
ncpe  legatariu  cflc  minus  indufl:riosu,&:  lic  eflc  de  pfonis,quas 
de  alimetispenderefcribit  IC-in  I.cu  hij,fF.de  tranfa.vnde  cum 
tcfl:atorIcgaucritaluno cctu,vt  fundu emerer,cCfct  ita  lcgafl^e, 
vt  alunus  propter  eius  imperitia  ab  eo  alimcta  pcrcipcret,  qu^ 
iuis^  ipfe  tefl:ator ci  prscftabat,  &  quse  legatari'  fibi  ipfl  quaercre 
non  potcrat,cui  fauorino  potuit  ipfe  alumnusrcnutiare.exd.l. 
cCihijjff.de  tranfa.docctBalJnl.padu  ad  furc,C.dccolla.Feli. 
in  c.fl  diligcnti.n.^.dc  foro  compe.vnde  ille  modus  a  tcfl:atore 
appofitus  habetur ,  atqui  fi  refpiceret  vtilitatem  tertij,  qua  ra- 
tione  non  potcfl^  ipfe  cidem  rcnuntiare.  Vnde  fit,  quod  fi  hercs 
ncghgcs  fit,in  cxigenda  huiu/modi  cautionc,& pecunia  cifblr 
ucrit  tcnebit  ipfum  alere  ex  volutate  tefl^atoris. Vnde  ne  cogat* 
vltra  fbrtc  legata  afimC ta  pftare  credcdu  cft ,  intcrcfle  hercdi, 
vt  cautio  pr^ftet  qinterprctatio  mco  paruo  iudicio  cogrua  vr. 

Apparctigit  cx  didis ^hibitionc  alicnationis,  dc  quahicno 
efl'enuda,fed  habereinfecaufam^nrpe  fauorc  ahmctoruipfius 
aluni  min'  induftriofi :  ncc  quidqua  oblato  dct, q<f  cu  ca  refpi- 
ciat  fauorc  ^hibiti  no  dc  t  inducerenccefljtatc  extra  prima  hu- 
ius  tex.partc:na  cii  fauor  lcgatarij  in  co  cofiftatjVt  cx  rcditibus 
fundi  poflit  pcrciperc  alimenta ,  qux  fibi  aliunde  quxrcre  non 
potcrat,huic  fiuori  non  potcrit  rcnuntiare ,  d.l.  cu  hij  dc  traia- 
i.dc  alim.C  eo.quia  quoquo modo  afimenta  debeant,dumo- 
do  fit  ex  teftamento,etiam  infpcda  originah  caufa :  fuper  illis 
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ncquecranfigl  potcrit  Surd.dc  alimen.ticS.priuil.  ^o.nu-S/. 
)7     Eft  tamcn  magnadubitaao,an  fauore  ipforum  alimcntomm 
^  hxc  prohibitio £t,an  vero  fiat  rdpc^  hdminum:Iacob.Butr. 
'   in  d-Lde  a]imentis*cxi(limat  ipforum  alimecoram  £iuoreiuiire 
indu6hnn:qttiaex  ipfisvita  homini9pendet'a];gs  !•  ncgaiv  ^.ft- 
de  libe.agno(^qinm  commtmitertecepcamattcftatttr  Ofofiuf 
in  d.l-cum  hij  §.camtfanfidionemn*io* 

Vcrum  hxc  fcntcntia  dcfcndinonpotcft ,  quia  fecanAniy 
cam  non  proccdcrcr  ea  prohibitio ,  in  alimentis  relads  homini 
^   diuitr.quod  camcn  negat tcx-m  d.§.eam  tranfadionem.vcr.^r/- 

*  hildutem  wure/i  &c  tradic  Surd-de  alimcn.tic.S  priuiie. j^.nu.y. 
vbidiucs  cranligerc lupcr  ali mcncis  poccft.  Neque  ad  inftitu- 
tum  quidquam  facit,  quod  homo  diucs  ad  paupertatem  rcdigi  . 

jQ  poffit :  nam  hic  triftis  cucntus,  cum  fbtorus  fit ,  non  confi<* 
^  ratur^.intcr  ftipulanccm  *3*§.facram  d^  ▼crb.obfi.i^,  quia  j 

jiaaratio  miiitat  Inalteenieisdcfettisc^ 
•  histranfiiiWipfnonrpiti^^ 
'     fertmef.yntU^m^  conr 
mumtet approbant  fcribcntcs.cclfeM*Kii1ib.i.  cmu.i* 
i70.Mcne/.dc  alimen.Larainl.fi  quisa  liberis^.parens.n./dijp 
77.ff.de  libc.agno.cradic  Pccr.Sucdus  dc  ahm.cicu.8.  priuiL^^. 
.^j.num.94.  • 

^  QuareBar.ind.l  cumhi,nu.«^.exifttmabatfauofflcftameti 
&aiimenconunindu6huQ^»f  refcrc.Guti*  4etura.  confir-^. 
par.cap.3.inprin.icavtaltero  eonraidcficicntc,  tnmiitj^io  ficri 
poj(fir,quod  quidemvcrum  artcftnntur,  fcdquare  magis  hoc 
cafii,  alimcntorum  tranfaftio  prdiibcatiir » nonfacilc  pcrcipK 

^  tur  i  DI>.Duaren.lib.i.difpu.cap.  44.intcr  contraAtss^  vlti- 
.  mac voluntatcs hancdiffcrcnriatrationemaflignar»vcrofimae 
cftc  tcftatorcm  volui/Tc,  alimenta  particulatim  reiuiqnerepo- 
tiusquammcogra  cafimul  prxftari :  eo  quodipfi  aBmetttariO 
profpiccrc  volucrir,nc  dcuoraca  pecunia ,  mendicare  cogcre- 

.     turargumcncol.cum  hi.is.flF.de  annu.  lega.l.Caio  13.  §.Impc- 

•  racor,'l.pccunja:  8.ff  dc  alimcn.&  ciba.lcga-  qux racio  ceniic  in 
alimcncis  cx  concradu  dcbiri.s,cum  enim  cx  voluntacc  contra- 
hcnrium  orca  hicrit  obhgatio ,  contrario  conlcnfu  poterat dif- 
fohu  ] .niX  cam nacurale  5  5.  &*dc rcg.iur.  l.prouc  quidquc  So« 
dcibliK 
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Scclcontrahancrarionem,obiiciralia  Robcrtus  Ub.^.fcnr. 
cap.19.  tlum  dicit  alimenta  dcberi  poflc  ex  contradu  ab  alio 
cclebrato ,  quo  cafu  ccflaret  fupcrior  ratio ,  &  tamcn  tranfa- 
d:ionilocuscft:h3cctamcnRobcrti  ratio  quidquamnon  ob- 
ftat,  quinimmo  cx  iure  Digcftorum  alimcta  ex  contra^lu  intcr 
alio$,tcrtionon  debcbantur,  quia  ius  tcrtioadquin  nonpo- 
terat  1  ftipulatio  ifta  38. g.altcri  ff.de  vcrb.obliga.  nifi  patcr  filio 
ftipularctur:cumvcro  lcges  adca,  quxfrcqucntius  accidunt 
adaptentur  ,  I.namadea  tf.de  lcgib.  hicparticularis  cafus  im- 
pcdimentononftiit.quinminus  tranfaclio  prohiberctur  fupcr 
alimcntis  in  teftamenco  legatis,  quam  incis.qu^  cx  padode- 

beri  diccbantur. 

Hsecautemfentcntiamultisin  cafibusceflat.  Primuseft  in 
alimcntis  prxteritis,a  quibus  fmepatrc  tranfigi  potcft,  vtpro- 
bat  diaal.dcanmentis,&:  notat  glofl'.  abomnibus  rccepta,in 
dida  l.cum  hij  wcr-al/mefttorum  Surdus  de  alimen.  titulo  S.pri- 
uil.5^.n  94.  qucm  aftert  &: fequitur  Aluara.de conied.ment-  45 
teftan.hb.i.cap.i.§.i  num  y^.pofle  a  maioratuspofleflrorepeci 
alimcnta  prartcrita,  non  enim  inde  infcrtur.quod  habcant  ea-  - 
dem priuilcgia,qua:  (i  furura  cflTcnt,  quia  ratio  praedidorum  ea 
cft ,  quia  dc  alimentis  prxtcritis  vita  hominis  iam  non  pendet, 
vt  atteftatur  Bartolus  in  tra6la.alimento.num.T9- 

Cui  rcfolutioniobiicit  Alciat.indidal.  dealimcntis.  cuius  4* 
fentenriam  probat  ibi  Mcnefli.  &:  Lara  in  dia^a  l.fi  quis  a  hbe- 
ri"s§.parcns  num.75.fF.de  Hbe.agnof  h.anc  rationiim ,  quod  c- 
tiam  vitahominis  diiiiris  pcndecex  aJimcnris,cumportit&:  i- 
pfe  bonafuadifllparcvclobiccrlabifacultaribus,  vtin§.vlt. 
dc  rcphca.funtenimhominiun  varij  ftatus,l.vlt.  Cdc  prxfcri- 

ptio,  jQ.ann. 

Ncc  obftarc  dicunt,quod  triftis  hiccuenais  nonfit  expe-  47 
£tandus,quia  non attendicur  per  (c  id  quodfuturum  cft  l.in- 
tcr  ftipulantem  S^.^.facram  fhdc  verbor.oblig.l.fin.  C-depac. 
maximc  cum  (icconcra  iuris  prxfiimprionem,  de  qua  in  J.li 
defc^tus  C.arbitr.rutc.  &:in  l.vita§  dcficicnrium  ff.dcmuncr. 
&:hono.  Rcfpondent  enim  plures  huic  difhcultari,  triftcm 
hunceuenaiminiurcnonimpcdire  difpolitionem ,  quxfitad  4^ 
hoc,vt  ahcuifubueniatur  I.gencrahter  §.fihomini  hbero,ff.dc 
fideicom.hbcna.quem  ad  hoc  notat  laffon  in  l.ex  facto  num- 

'  iij 
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Ad  LTiTro  Centvm  D-de  ConditioT 
38.ff.de  vulga.cui  rationi  addendum  cenTcojquod  voluntas  tc- 
ftatoris  alimenta  relinquentis ,  nilobftat  tranfadioni  praetcri- 
torum,  quia  hxc  reuera  dicinonpofTunt  alimcnta,  cum  ab 

49  alcndo  dicancur.  Vndead  {imilicudineminfertur,quodruper 
decimispractcritisantetranfigipoteft,  licet  fuperfuturis  non 
poirir.gloir.mcap.ftatuimusde  tranfac.&gencralitcrquxcun-. 
quc  Ipeciali  iurc  in  alimcntis  llatutafunt .  locum  non  habenc 
inahmcntis  prxtericis. 

Ex  pra^didis  infcro,  quod hcct  caufa  alimcntorum ,  cum  Cit 
fummaria,  6c  hic  sumanc  craclada  (ic,&:  dcphino,vcinI.fiquis 
ahberis  ^.^.(i  vcl  parcns  tf.dchbcr.agnof  &:dc  iurc  noflr^  Ca- 
talonixcxconilicutionc  Fcrdinandi  z.  ini.  curia  Barcinonc 
anni i^^^-qux cft  num-i.  iub  ciculo dc caufcs  fummaries.  &:  in 

5'  dicbus  fcri.itis,ipfbrumcau{aagicari  polfic  l.i.C.dc  feriisihacc 
camen  diljiofitio  in  ahmcncis  fucuris locum  habcc ,  non  vcro  in 
prxcei itis.  Ec  quod  dico  dicbus  fcriacis caufam  alimencorum 
agicari  dcberc.hcccfecundum  vfumcommuncmloquendi  de 
fcriis  hc  incclhgendum  didlum,  dc fcriis, quar fuerunr  indu- 
{kx  in  hominum  vcihcaccm  ,  cumin  feriis,qua:fiunc  in  hono- 
rem  Dci  quicfccrc  omncs  iudicij  ftrcpicus  dcbeant  ex  I.  om- 
ncs  dics  7.Cod.  de  fcr.I.dies  Fcftos  10.  Cod.cod-cap.fin.ex  eod, 

5^  tit.Ioannes  MofcateIIusinfuapra6bic.fidciu'l'o.modo  ^.nu-if.' 
tradit  nobilis  a  Pcgucra  in  lUa  praxi  cap.i<).dc  procclUi  qiiando 
inimunicasEccIc(i(^alIegacur.  foI.Kjo.^.  vohim.  in  finc  vcrfic 
4^/>//r<r///«w,  camcn ii  vrgeretneccflitas magna  (quae  rarillime 
conhdcrabiliscfTct)  cxiftimo,  poflc  iuthcem  taxationcm  ah~ 
mcntorum  faccrcjccundum  rclbluta  pcr  didum  Pagucra  ,  dc 
per  loannem  Baptif.  Marquciano  in  ilio  hbro  commiflionum 
vtriufquc  fignaturx,p.prima  c.i8.n.i<j.  quoddc  futurisfcmpci- 
intelligcndumcfl:,  dicuntur  autcmfutura,  adiclitismotxie- 
cundum  VcraI.dccifionc2i.num.i.&:dcciflo.io  n. .^.  &:  dccif- 
i^.n.i.p.prima.NuIla  n.maior,ncc  prctiofiorinlhmtia  clfcpo- 
tcfl:,qua  ca,  nc  vcnccr  patiatur.prudcncius  camcn  faciec  iudcx 
qui  omnimodo.icali  dcclaracionc  in  diebus  l"criatis  in  hono- 
rcmdici  fc  abfl:incbic:  hoc  enim  conhliumfcquucus  cflem 

54  fcquarvbicunquc  occafio  fc  obcuhflcc,&:  forfinicquitur. 

Viccriusprxdid:am  cranfadioncm  fupcr  ahmcncisvahdam 
cxiflimo;  vbi  tranfacliofuperahmcncis  eflctiur.ica:  quia  tunc 
valcCjfuic  pra:corc,ncc  caufac  cognicionc  ex  Barcin  I.fi  quis  pro 
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con.iy-ff.defideiuflb.dicit  receptam  Alciar.ibinum.12.  Sur- 
dus  dcalimcn.tic.8.priuilcgio56.nu.5o.Couar.incap.c|uamuis 
padum  i.p.§  6.num.4.MencH^did:aI.dcalimentisnum.5.cu- 
ius  ratiopr<j*cipua  afllgnatur  ,  quia  (eruaridcbct  iuramcntum, 
quamuis  non  vcrgit  in  intcritum  falutis  a'ternae confirmat  c- 
nim  adumalcgc  improbatum,iux.tcxt.incap.cumcontingat 
de  iu.iuran. 

In  contrarium  ramen  flat Bar.fcntcntiii.qui  fibimct  ipficon-  55 
trariaturindida  I.fi  quis  profc.^t^.num.iy.ft.dc  fidciullo.teftc 
Guticr.dc  iura  confir.j.p.c^.  num.^.qiiia  diccbateti.im  iura- 
mcnro  interpofito,  non  valerc  tranfadioncitT^  fupcralimentis  • 
futuris, alfignabarque rationcm, quia cum in d.Lcum  iiij  fla- 
tuaturforma,  circa  facicndam  tranfadioncm  defuturis  ali- 
mcntis ,  ncmpe ,  vt  audorc  Prxtore  fiat.  alitcr  tranfad:io  fa^a. 
nonvalct  inquit  Bar.quiaius  publicumpriuatorumcautioni- 
busdcrogarinonpotcft:.  QuseBartoI.ratioa  Guticr.rcderc-  5^ 
fiitatur  d.c.^.n.^.  y^v^ccobfiat fundamentum  titulo.quia  inquit 
difpofitioncm  did<^I.cum  hij  principalitcr  fauorc  priuato  ali- 
mentarij  introdudamftiiffc  ,  lccundario  publico  fauorc,  vr 
voluntatesdeflin<5l:orum  exxquantur ,  quod  noncfl  in  confi- 
4lerationc,iux.  notata in  1. 1.  ff.iblut.ma-iunda  l.fi  quis ncc  cau- 
fam  4,  &:  ibinotatis  fl-.iicer.pctatur  vndc  cumforma  d.l-cura  y 
hij,principalitcr  fucrit  introdudain  fauorcm  priuatum,  con- 
lequcns  efl ,  poflc  rcnunciari  quodliius  fwilXct ,  fi  principaiitcr 
fauorc  publico  fuiifct  introdut^ta-  ' 

In  hactamcn  qu^flioncduos  cafus  diflingucndos  arbitror. 
Primus  cfl:,quando  patcr  agit  dc  rcnunciandis  alinicntis ,  qua;  ^7  ■ 
ilbi  filius  debet  iurc  naturx ,  quo  cafli  non  valct  rj.anfad:io :  ita 
Surdus  dcalimcn.tit.8.priuiIc.5^.nu.2o.^  ii.ncc  confirmatur 
iuramcnto.quiacft  contrabonos  morcs:  nempcc  ontra  reue- 
rcntiam  ,  quqpatri  cxhibcnda  efl: ,  argum.I.alia  i^.  §.clcgan- 
tcr  ff.fblur.matr.  vndc  non  obligat  rcgula  ,  non  cfl  obligato- 
rium  dc  rcgul.iur.  in  6.  capitc  fi  vcro ,  cap.  cum  quidam  §.fin. 
dc  iurciuran.  n5  cnim  potcfl  quis,rcnunciarc  rcucrcnti^  a  iurc 
fibi  dcbitx  l.fin.  C,de  bon.Iibcr.l.Iibcrtus  qui  opcras  C.codem 
proquibusfacitaharatio,  quia  diuinumpr^ccptumcff ,  pa- 
Crcm ,  &:  matrcm  honorare ,  qui  honornon  tam  in  verbali  re- 
fpcdu  nititur,  quamin  pr^ftandis  ahmcntis,in  cafiineccffita-  59 


311      Ad  L.  Titio  Centvm  D.de  Conditio." 
tis,vt  ex  diuo  Hicronymo  prob.ic  Alfonfus  a  Caftro  ,  libr.i.dc 
iuftabercdispunicio*  cap^fin.  idem  eft  (i  filio  debcantur  aU*> 
menca^cumineo  nonmiitcet  minor  racionacuraiisyalendi  pa* 
trem. 

Secimdus  aucemcafus  ed » in  alimencis  debicisperfMHieK- 
^  traneis»  quasceftacoraliasaleienoiicenebaciir,  9cmhoccaA, 
loquuncurcocrari^  opinionesiup.relacaeiquorum-fundameii- 
ca  kcerefercLara  d.$.parensou.S5.quimi.n^Tetinsefle  con- 
cendit,  cran£iftioQem  non  Tafere  •  edom  iaterpoiito  iura* 
mcnto.  ■  '  .  <  ^,- 

6i     Ego vero  non audco  prc^didx  Lar^e fcntcntig mcfcrb/cTibet- 
rc,cum  vidcam  cx  notatisa  Guncr.  vbi  flipra  ,  prohibitioncm 
iftam  tranfadionis  flipcr  alimcntis ,  priuatorum  fauote  fuUTc 
indudam,  in  d.  l*cum  hij.  6c  iecundarioincereiie  reipubticaB; 
homines  habere  non  cgenos/ed  IocttplecesiTC«iaticbeRCVCiii* 
dices (inequoque  iiifn^io  fiant    con^iderammus ,  quod  Hl^ 
iemprindpatireragiicur»  eft  confideranikim ;  ROB€]uodlectths^ 
discio-vcinl«(emperin  ftipdacioii|b«|i,  ff^^ 
m  priaacs  vcflicaci  itenunciarec^  itiltoctttOfjt^ .  ex  41^- 
ido  caplte  cum  condngac.  de  iureiurand-^feShienim  'trafl^ 
aftione  cum  iuramcnto  ,   contra  eam  ngcns  incidcrct  in 
pccnam  ,  1.  (i  quis  maior  41.  Cod.  dc  tranfhcbon.  ob/cruac 
Rollan.tom.  iS.numcro  S^.volum.^.fanc  cnim  fi pofr tranfaf- 
«Slioncm  admopiam  pcrucncrit  tranligcns ,  ita  vt,  non  habcat 
quoalerefcpoiret,abfblutio  a  iuramentocnecpetenda^^Mt 
eo  cafu  cribai  dcibec ,  &  cum  ag^«aAaKy#PM|l^ 
num,  etiam  fi  fuerint  cum  iuramento  renimcKttayvt  ex  menfe 
Alciac.  &-ayoaim  refoiuic  Sordus.  de  alimenc* 
^3  f^numeto^Gacier.diAo'Onpice  unmBtttfe 

tjfcoif''^'^ '■  '•"•■'"'"^'^ ^.^^f^^-     ''t^ttll!!^''''' '' ' 

^j^r^afidem^  prohibitl^ran^^  > 

pr^torisa«toritatc,&:  dccrctocum  iuris  cognicioncnonpM^^ 
cedit ,  vbi  tranfadio  cuidcnrcr  vtilis  efler tranfigenti ,  d.l.  cufh 

hij  §  cam  tranfadioncm,  quam  opinioncm  pr^tcr  ordinarios, 
^4  &:alios,quos  ad  hoc  notat,&:  (cquitur  Mcno-de  arbi.caiu.  170. 
num.^i.quonominc  motus  Accur.  jbi  docuir,alicnationcm  re- 
rummilitis,  vcl  minoris,  valerc  finc  rolcmnitatcaiurercquifi- 
Uymodoipfis  vciIi«^ircc>Surdus  dUk^  pnuilc^io  i^«nu«^3.  po- 
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tcft  cnim  minor  fuam  conditionem  meliorem  faccre,etiam  fi- 
nc  rutore  l.obligari  9. ff.de  adquir.heredir.princ.inft.de  audo. 
tuto.  Pichardo  in  d.  princ.num.3.  qu^  fententia  quamuis  plu- 
rcs  cam  probent,magis  tamen  communiter  improbatur ,  tcftc  - 
Pinei-  inl  i.C-dc  bonis  matcr.^.p.cap  ^.  nuniero  ji.vtprobant 
ex  Tcxt-  in  I.  mngis  ^nito  5.  S.fi  ses alicnum ,  &  in  1.  (i  fundus  cft 
ftcrilis  i2.ff.dcrcb.corum,cap.rmc  cxccptione  11.  quxft-i.  ibi 
njelmeliora percipiat.  Sc  cum  totius  Ecclcfix  confbnfu ,  rra(3:a- 
tu  id  eligat,ncmo  tamcn  vcrum  icnium  didi  g.cam  tranfadio- 
nemadduxit.  ,  • 

Vnde  mihi  fcmpcr  placuit  diftindio  ,  vt  fi  quis  Cmc  certa  ^5 
folemnitatc  prohibearur  contrahcre,nc  dccipiatur,valct  con- 
tra«5his,fi  vrilislitfacicnti:  quiaccflat  prohibitionis  ratio.  Eo- 
quc  modo  procedat Textiis in  d.§.eam  tranfadioncm ,  vt  infi. 
nuant  illa  verba ,  ^ma  meliorem  condttionem fuetmtnh  tranfA&ione 
alsmentartu^facit :  at  quando  prohibitio  fit  vt  bona  conieruen- 
tur ,  tuncquantumcumquc  fit  cuidcns  vtihtas,non  valctahc- 
natio,quodinminore,&:  Ecclcfiacontingit.quibus  rcrumim- 
mobihum  ahcnatio  intcrdi£ta  cft,vt  rcs  fuas  confcrucnr  Et  eo 
modo  accipicndse  funt  conftitutioncs  prima  &  fccunda  fub  ti-  6y 
tulodcmino.  vigintiquinqucan.  vbiminorcs  vigintiquinquc 
annorum,nccmaiores,  abfquc  conicnfii  patcrno  ,uon  poifunt 
contrad:usfaccrcobhgarorios ,  qui  cumrcquiraturcxdifpofi- 
cionc  confticutionisexprcflhs,nonfufficictpra'fcntia ,  &  taci- 
turnitas  pacris ,  iuxca  dod:rinam  Mafcardi  de  probario.  concl. 
I2i8.num.33.&  ^^.cradic  Cancc  hbro  z-  varia.  cap.  i.dc  mino.  a 
num.z4.  cum  foqucncibus.cum  de  fubftancia  concra£tus  dica-  ^ 
tui,  necobftacquodiuramcncumintcrponatur  ,quiapcrindc 
eft  cx  difpofitione  conftitutionis,ac  fi  non  fiiiflct  appoutum.Ii- 
ccc  cnim  princcps  fecularis ,  non  poflic  circa  vahdicatcm  iu- 
ramcnti  tanquam  rei  fpirituahs  quidquam  ftacucrc,vc  infra  la-  6^ 
cius  diccmus ,  j>occft  tamcn  impcdirc  iplius  appofitioncm ,  in 
contradibus  a  fecularibus  cclcbracis,ica  Couar.  in  cap.  quam^  ' 

}^^^umi.^.^,\.nnm'U.vcxCic.  i^incipaliter  erit ohfnuan^ 
dum. &  idcm  rcibluic  ex  aliij  Cancc.d.cap  .dc mino.numcro  6". 
cum  cnimPrinccps  fccularis  non  collic  ncc  minuic  vircutcm, 
&  robur  iuramenti ,  fcd  impedic  fadum  iUud  iurandi  ap- 
poni. 
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Ex  praedida  igicur  racione  muko  magis  eflet  annuUanda 

tranfaccio  in  alimcnris,de  quibus  tranfjgi  prohibicum  cft,  vt  ea 
conicruenciiralimcncario  dum  viuit ,  ne  illis  poftcainvitalua 

carcMr,cciam  accepta  mulca  pccuniaanticipara. 
70  In  hac  rc  (falua  pacc  Accur.)  aliccr  cxillimo,&:  malc  a  g;loi. 
adduci,!!:  a  vrcribus  inccrprcribusTcxt.in  c^^.^.cam  rranfiKftio- 
ncm,  aclaljcnationcm  rcrum  minoris,vcl  [Axlciia-.quiadictu-s 
^•non  agic  dcalicnationc.lcd  potius  dc  adquilitionc  in  mclius 
commucacamon  cmm  permiccic  dcciiio  iliius  Tex^  vc  aiime&. 
caremitrat  alimencarius  ctiam  ob  tastgaam  pecunix  quaim- 

tacem,icd  vt  ci  integra  ibiuantur,commodiori  ccn^re^tiaa- 
.  do  func  relidla,  vt  cx  exemplis  Text*apparec,  vnde  «urum  noik 
cftyfi  hoc  linc  prxcore»&  fine  caufx  cognicione  poifit  fieriznani 
in  mtnori>  Sc  Ecclefiaidcm  obieruaretur  >  finon  dealienatio- 
■    ne,fed  de  adqitifitione in  melius  commutanda  agerctur.  vt  in 
d.princ.lnftic.dcaudlo.tnto.  notant  DD.tradu  Surdusd.pri* 
yi  uilc.^^.n.^v*!:'^  6  7.quia  traniadio  fpccicjeftalicnarionis  Ro- 
.   lan.a  ValJc.conli.i^.num.^.volum.i.cx  quibusclarc  conftat,  vc 
,   tcx.  in  d-  §.  cam  tranfaclioncm.non  fit  accipicndusin  quacun- 
quc  trania6lionc,f  cd  in  ca  tancum,  pcr  quam  alimcacaicruaa- 
turnuila  cx parccdiminuca.  ^     ,  . 

Pradi(5lisigiturcafibusexcepds  ,  &:  aliis  quos  cnuq|yBfit 
fupra  cicaci  audores,  cran%i  nonpoceft  iupcrfl|g|i|^^ 
7^  cisiine  Pnccore.qui  proifiioarbicrioiudicaDic  aqiSS^^gen- 
dum^vel  non,vcin  d.licum  hij  verfic.W/i^/if^||pfHi  caoiexiii- 
bertim  arbicrium  cfTc  dcbct ,  fed  cum  caWar  cognlcioiie ,  qitac 
vcHabitur  circa  caufam  tianagcndi ,  modum,  pcrlonas  tra- 
ligcntii.un  d.l-cumhij.§-vulrigicur  oracio.cuius  hiigula  excm- 
pla  bcnc  profcquitur  Mcno.dcarbi-calu  lyo.anumcr.i^.Circa 
iitcralcm  cxpoiicioncm  aducrtcndum  obircrcil' pro  vcrbp,y?- 
/ju/or/\  lci;ii]c  i£guinariumBaroncm  lcgmams  quam  lcduram 
prob.u  Duarcuuslib.i.diip  capic-}  j^£pccpcaaidcfci^di||jj^ 
i^.libroi.obfcrua.capicc}..  -      ,  -  '  .  yr) 

Exquibusliquido  mancc,  prolubirioncm  aJiipnatroiiil 
appoiiram,  caulam  iuftam  ta^im  haberc  ,  cx  conic^lgaii^ta 
mcte  dcfundi,Iicccxnim.ezfi4^adidommDD.  re(€il|iti$i||e> 
'in  d.§.Diui^Qhib|ci^di^  non  jijlcfefcl  1 

hqiubM$t5j^||^|^^  quando  c^  conie^tot^ 
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ET    DeMONSTR.  CaVSIS    ET    ^vIoDIS.'  Tff^ 

mciitc  dchincl],rcrcipirur cauia.proucliic.  quia  dilporuioncs 
tcitamcncarix  ,a  voluntatc  JcFun6i:inicrjuncur»?c  rcguntur  I. 
in  condicionibus  19.rr.hoc  titulo.Vndc  rcdc  Anron-  Gomcz-  74 
adl-44.Tauri  nu-^^.infcrcbar,  quod  li  tclli.uor  iandando  ma- 
ioratum,  {biumproiubmonem  alicnationisapponcret>primo 
heredi infticuto  y  vt  bonadbi  relidia  non  alicnn  rencur ,  nec  per 
eum,  nec  per  aliom ,  non  obftantc  tali  dilpoiicione  ,-niortuo  H- 
lio  primogenico  vocaco  1  prxdicta  bona  vcnicnc  adaliosfiic-  . 
ceUiuc,pcr  viammaioracus  y  pr^fcrendo  maiorcm  marculum:" 
&  in  cius  defe^hmi  fceminam ,  quia  inquic  hoc  ficri ,  ex  caciu 
conicdurata  mcncc  defim^ :  <}uxa  ex  co  quod  voluic  quod 
pra:dicla  bona  pcrucnircnt in filiil  maforcm,  pcr  via  maioratus, 
-  &:circnt  ui.iiiL'nabilia,apcrcc  voluir.quod  pcrpctuo  pcrucnircc 
in  aliosliicccilorcs  fuccclliuc,  quia  di/politiolcgis,  vcl  Prmci  - 
pis,  vcl altcrius  cuiuslibct  pcriona:  priuata- ,  collata  in  vno cafu 
cxprclfo,  &:  dctcrmmato,  porrigitur  ad  alium  omiflum,quado 
iimiliccrdi/poruiirec,iidcco  cogitanbt  vcprobacexLcaiepa-  j6 
dum  4o.§,fin,ftdepac.  &:ibigIofr.  ordinaria  &: communiccr-  ' 
DD.LTicius  i^«^Luciusil;dehbc.&  po(lhum.i.iiicarcripcum^ 
,  zj*  £f*eod.  quod  deducicur  ex  Cailillo  Socomaior  quocicliana- 
rum  concrouerfiarum  de  v(lifi:.lib-2.cap.2i.nu<47.&:  48.  Caf- 
fane.lib.i.confili.35.num.7.his  enim  caiibos  iamdicicurextarc 
caufam  rationabilcm,quxadprxdictamalienationcmrcqui- 
ntur,  namquc ,  caula  qux  rationabiiis non cft »  pro  non  caufa 
Iiabctur  cap.6.vcncrabilibus  §.pcnulc.delcntcnc.  excoranum. 

■^"    Et  licct  magna  fic  controucrrta  intcr  DDl  an  aci1ioc,vc  pro-  78 
hibitio  valcat,  iiifHciac  pradicla  rarionabilis  cauia  ;  anvcro 
ctiam  rcquiratur  pcrfona,  cuiusrcipcdu  fiat :  &:plcriqucpu-  • 
ccQCnonvalcrc  prohibitioncm^flantc  caufa,niiipcrfbnaiacer- 
ucniat,cuiusfauorc  fada  fir , quod  fcnrit  AccudWcrfi.  caufim 
in  d.l.filiusfamiiias,$.Diui&  ibi  Bal*po(l  principium,  Aiberic. 
coila.fin.Cuma«2.1cc«num.4.Ferrecusnum.T9.Alciat.2o.  mo*  79 
uencurqueexl.pacer  filium  5^.§.Iulius  Agrip^a  ff.delcgat.5. 
vbi  iufta  cauia  inceruenic ,  &:  camen  proliibido  non  valec*  In 
concrarium tamcn cft  Text.  ind.f>.l3iui,vbih5cc  duo  lcpara-* 
rim  ponuntur ncmpc,caul;i,Lv  ['crfona  tanquam  diucrfh, 6j  lc-  . 
.parac4;crgQ  aJccrum  cx  liis  duobus  requilicii  iulFiccrc  dcbctj.li 

'  •  .    .  .    *    Rr    ij  *  • 
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3i<^       Ad  L.Titio  Centvm  D.de  Conditio. 
hodic  pliires  ^.ff  de  condir.infti. 

80  Ncc  contrarium  probat  Tex.  in  d.§.Iulius  Agrippa,nam  ibi 
non  fuit  cxprcffa  caufii  a  tcftatore,  quod  neccirario  requiri- 
tur,vt  ex  d.^'Dnu.con(iatyibi,riec  caufim  npnmii:  quia  licct  cx 
qualic  itc  rci  pr.tiLimi  poflit  iuftacaufa,  cft  tamcn  ndco  odiofa 

81  prohibitiodc  nonalicnando, vttradit  Rolan.  a  Vallc  conf.^^. 
nu.45  volu.^.vt  cxtrinfccusruhaudiri  non  dchcat^nifi  atcfta-- 
torc  cxprimatur,iuxta  lafoncm  in  d.$.diiii  i-Icclu.nu.S.  Ccpo- 
inl.i.ii.i^C  .dc  vllicapion.  pro  cmpto.AIcx.conii^J^.volum.^. 
CiHanatc  conci-3 ^.n-iT.  adco  quod , fi  prolnbitio  ad  hcrcdcin 

g  .-i  tcftatorc  rcfcratur,  ad  filios  hcrcdis  non  cxrcnditur ,  RoLm. 
^  con.(3  5;.num.i<?.voI.3.  quod  ita  cfl:  intclligcndum ,  finominc 
proprio  riat  ipiius  hcrcdis  grauati ,  nam  li  tiat  fub  nominc  ap- 
pcllatiuo  hcrcdiSjCtiamadhcrcdcm  hcrcdis  extcnditur,  Ro- 
lan.  conf.yo.num.^o.volum.^.  vnde  dicunt,cautclcgendum 
cfl'e,quod  (cribit  Molina dc  Hifpano.primo.Hb.i.ca.^.num.^i. 
&:33.  indiftinde  doccns ,  caufam  {iibintclleiSl.im  fufficcre  cx 
qualitatcrci,allegandoadid  BartoI-ind.§.Diui,  n-^  licetBar. 
ibi  ldquaturincafuipcciah,vidclicctquando  prohibetur  alic- 
n.iri rcsinanimata,quo  cafu  valctprohibitio fada in  fauorcm 
pcrfonar  vt  {*upra  dicitur. 

83  Vcritas  tamcn  pra:dictorum  hxc  cfl.-quod  valcat pTohibi- 
tio  alicnationis ,  quando  vnum  cx  his  cxprimitur  ,ncmpc,  vci 
pcrfona,vcI  caufa,(i  tamcntacirealtcrutrum  ex  hiscontinca- 
nft,  vt  tradit  CaHanc  d.conf  ^^.numcr.  lo.vbi  dicit,gcncralem 
prohibitioncmnonpoircdici  nudam,iedvcn-itam,&  pcrfcva- 
lidam  ad  alicnarioncm  impcdiendam ,  quia  dicitur  vcftita  fa- 
uorcpcrfbnaruin  ,  qunndofada  fliit,  vtbona  conlcrucnrurin 

S4  familia  vcl  dcfccndcnribus,  vcl  cxtra  ccrrum  genus  pcrlbna- 
rum ,  conhrmarquc  didus  Caniuiatc  pra:dj»5la  cx  Lpcto  69, §. 
fratre  rt-'.dclcga.i.&:  cx  I.filiusfamilias  ii4.§.cumpaterdclcga. 
!.&  cx  I-cum  p.itcr  $.libcrtis  dc  lcgar.i.quam  tanquamindubi- 
tatamamplccbtur,&:  tradit  lofi.conf  127.  vol.i.Rui.con.iii. 
nu.2.Socjn.Iuni.in§  Djuin.46.  Rij  a  z.Pcn-adc  fidcc.q.i.nu, 
8j  62.7v&:79-  vdnifiapponarur  in  vim  conditionis,  tunccnim 
probibitioimpcditahcnarioncm,Rolan  conf  i^.nume.  21. vo- 
lum.  .quod  mihiita inrclligcndum  apparct,  vt  co  cafu  nonva- 
kac tanquam  cx proliibitionc  appofita ,  fcd  tanquam  rclidum 

fub 
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fiib  ca  condicionc,&  fiib  conttacia  aden^pwni. 

Sed  liic  vidcndum  cft,an  fi  lcgatarius  pcasftlta  caurionc  a- 
lienaucrit.  valeat  talis  aUcnario .  &  dominium  in^ancum 
tranlimttatur,  in  qua  opinionc  non  dcfucnint »  «pii  dixerunt 

rnkm  alicn  uioncni  valcrc,dominitmftquemnrfcrri;id<|uc  cx 
Bar.licccfaHo,acccftantur,  inu,§.Diui  num.s.Cuma.ibi  mim. 
^.Crot.num.r^.Ioan.25.  Cofta  lihro  i.iclccla.  ca.io.  fundatur- 
quccorum  diaumexco,  quodinhocTc::c.  iciiacarius  iblum 
prohibcturalicnarcrarionccautionis,  vt  prohibiiio  alicnatio- 
nis  fadainconttaaii,nonFcddit  inutilemahcnauoncm  ,ncc 

Vl^ujconfirmantdi^mcxco  quodjj^  fundus 

dominium  fandi  nonpotuitipfoi«i5»WC^»  ^ 
qucns,  ncc  prohibiriopotuittoicdirc  domin^j|?l?SflW, 
cxcra  rationcm  ^Iol".  in  1-  fi.C.  dercbus  alhsiBSHbtt^ 
quam  rcccpcam^ccftatur  laflbniiil.fiita  quis  135.$.  ealcge  ftdc 

vcrb.obhg. 

Contraria  autcm  rcntcntialongevenor  cit, vidchcct,  ta- 
lcma!lcnarioncmnon  vakrc.neque  Bartol  ind.§.Diui  num.5. 
COIIll«iiimfcribit,nequcex  taUalicnationcdominiumtranl-  . 
fcrtur,cxtcx.inl.i.C.de viiicapion.proimp.  pro quarcnccncia 
fadtprimo/HKKifialienatio  valcrct,  caurio,dcquamhoc  tex. 
magis  tcnderet  adimpugnandam  voluntatcm  tcftatons,qu  am 

tis,primo  quiale^iSSfelbft»!^^ 

quidem  s  C.fi manc.ita alicnat. fucricque  textxofiderat Caia. 

in  Lqui  Romx  §.cohcrcdcs  dc  verb.obl.diccns,adpropofitum 
nonfacerc  ,  quidquid  ah)  putaucrint,  loquitur  cnim  ibi  Impc- 
ratordcieruo  vcndito  ca  lcgc.ncmanumittatur ,  qux  impcdit 
libcrtatcm  ,  non  defcruo  prohibiro  ahcnari ,  Icx  cnim  illa  nc 
manumittacurpcribnaeferui  coh^^retdex  vcio  illa  nc  alicncrur, 
nonipfi  pcrfonac  cohkrct.  Igitur  ind.Lcaquidc,  C.fimunc.  ita 
foe  alicn.prohibiriononeflicit ,  quin  vcndi ,  &:pcr  qucmcun- 
qoe  conttaAumin  aliom  cransferripofiic ,  dum  tamcnadli-  - 

bcrtttemaonpauQDiat*  «... 

c  .      Rr  nj 


"  AdL.  Tn  iO    CEy  TVM.   D.  DE  CONDITIOK." 

Socaiid')  qiiia  hcrcs  propccr  caiitioncni  compcllcre  potcft 
-    lc<M:.u-iuinaIicn.uioiicm  rciioc  uc  cauuam  nullam.  Exquibiis 
apparcc,ia.n noaobllarc  argumcnca  pro  contraria  parre  addu- 
(ita.quoru  r.crat.qtlprolubicio  dc  no  alicnado  f-icba  incorractiL 
nonimpcdir  doininij  tranllacionc.Huic.n.nuoni  plurcsrclpd- 
dencquod  prohibitio  in  concradu  tada  de  non  alicnando,noa 
91  impedit  dominij  tranflarionc.Huic.n.rationi  plurcsrefpondct,  • 
quod  prolubitio  in  contradu  fada^mpcdit  dominij  trailario- 
ne>vcdefendit  gl«in  aurh*vtde  ceterocdmutadoncs  non  fianr, 
yGX'Jke»tidm  colla-  ^.fcqq* veteres  relati  ab  Alber.  in  l.ea  lcge  5* 
.i;9Ua.5.C*dccond.ob  cauf.&nouiter  Crotus  d.  §vdiifi^u.^7. 
Curt.iun.in  auth.  rcs  qu^ ,  11*4-  C.de  commu.  d<c^Icga.qui  mo~ 
^    ucntu  r  cx  co ,  quod  cum  aKcnatio  fada  contra  prohibitioncn[\ 
iuns  ficii  ibiuicnulLijd.I  -i.C.dc  vliica.pro  imp.fimiliternulla 
llc,']ux  facta  fucric  concra  vokintatcm  contrahcntium,  &:  pro- 
hibicioncmipfbrum:  cumconiradusfortiorcsfint ,  quam  vlti- 
nia:  voluntatcs,§.cxcondirionali  infl.dc  vcrb.obl-  atquc  ita  hi 
cafus acquiparancur^in  l.fi- C-dc  rcb.alic.non alicnan.^  inLiici* 
C  dc  pacdnrcr  cmpio.^  vcndito.  •    '    Hii: t  '^.  a>v;- 

93  Qux  qui4cm  interprctatio  conuincitur  exeo^quia  {ffoh£t- 
do.alienationisincotra^u ,  nonimpcdit  domini)  cranilanone» 
.fcd  tanaim  obligat  ad  intcrcfTe  cum^iii  contra  prohibiddncnx 
alicnauit,docet  Gomcz.adl.4o.taunn.i^ .  quia  in  promi/noiip 
intcr  contrahcntes  fblum  venit  fadum » nec  adquirituc  ius ali> 
cuiadrcm,I.n:i|HiIationcsnon  diuiduntur  71.  vcrfic.  CcUus>flF* 
dcvcrb.obli.3t:  (Ic,  iolum  rclpcclu  ticli  rcmancrpromillor  ob- 

.  •  ligatus  ad  inccrclVc.niri  in  ccrtis  cafibus,quos  d-loco  a  nu  i^b-  c- 
mimcratdiclus  Goincz.quam  fcnrcnciam  dcfcndic  *;loil.  in  d. 
I  ca  Lgc  vVcrbo.7//cv;.r/  Bar.in  diclo  $.diui.num.i4.<^'c prob.;cur 
XX didal.calcgc,C.'Ic condic.obcaufam ,  1.  fi  ica  quiM^^.  §  ea 
lcgc  dc  vcrbo.obh.l.pei\Mlt.Jf.dc  pac.l.ii  /kijlis.  §.h  tibi  ir.dc^-' 
dion.cmpr.  diifcrcni(Jaf:ratio  eacA:  quod  difpofitio  tcftatoiis 
^    lcx  cft  auc!  icntioft  de  fiupriis.§  .diibonat  col.^.Vnde  quemad- 

94  modum  proh^bitio  lcgis  impcdH  aominij  tronllationcm » 1.3-§.: 
fcicndumi^  donafintcr  vM-  non  dubiutn*  5*  C.  dclegibusy 
ita  potc(l:|ipJolitio  teftatqrijjj^^ 

9>      Qux  ratio  in  conctadtbi&A^ 

nim  in  con  tiaftibi^o^nudiii  voluntatc  ,  ablquc  traditionc  do- 
:X '     '  \-  jnmmm 
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ET  Demonstrat:  Cavsis  et  Modis. 
iTiiniumnon  transfcmir,  l-rraditionibus  Cod.dcpac.icacxnu- 
da  voluncate  >  dominij  trannationonimpeditur,cum  coiitra- 
riorum  cadcm  llcratio,c]uam  rationcm  obfcrujKgl.  2.  in  d.l.c.\ 
lcG;c.hancamplcc>itur  Anto.Gomcz-adI.4o.taurin.i5.&:  pro- 
bateam  Grc^o.Lopczin  l.^^.rit.^.parti.^.vcrbo,»^?;?  W(f,erra- 
runt  cnim  vctercs  cxiflimando  cx  pacro  cclcbrato  impcdiri 
tranflationcm  dominij. 

Vnde  reiecta  hac  opinionc  diccndum  cftjprohibitioncm  dc 
non  alicnando,dc  qua  in  hoc  tcx.  agitur ,  habcrcorigincm  ex 
tcfbamcnto  ,  quia  ahtcr  lcgatarius  cogi  non  pollbt ,  cautioncm 
pra'ftarc.&:  (ic  alicnatio  impcditur  cx  rcgulatex.in  d.l.i.  C.dc 
vlucp.proempto.  > 

Nccobftatvltima  difficultas ,  quia  flinduscmptus  pccunia 
-  tcfbatoris,habeturac(i  aprincipioFuiirct  Icgatuscxl.  patcrzj. 
ff.de  adimen.  Icga.  &:  vcrius  vidctur,  prohibitioncm  tcflatoris 
impcdirc  dominij  tranf!ationcm,etiam  in  lcgatismquibusdo- 
minium  non  tranfcrtur ipfb  iurc,  vt  cx  communi  mcntc  obfer- 
uat  Loaccs  in  d,§.diui.n.i6^o. 

Ncquc  huic  rcfblutioni  obflat  decifio  1. 1-  C.  dc  dona.  qux 
fub  modojvbi  donatio  facta  cx  pacto>modo,  &c  conditionc,  vt 
recipicns  tencaturprxflare  ahmcntaUicontrafaciat ,  ipfo  iu- 
re  rctro  transferturdominiumindonantcm  ,  &:potcIl  rcm  a 
quocunqucponcrtbrc  vindicarc,quodnon  polTct  faccrc,fido- 
niiniumnon  cllct  in  cum  transiatum ,  cuius  rci  vindicatio  do- 
miniumcx  partc  acroris  pra^/iipponat  I.in  rcm  i^.I.olncium.^. 
ft.dc  rci  vindica.  ac  doiiaror  ind.  I-r-  domii^iiim  non  hahcbar, 
cum  in  principio  donationis  fucrit  in  donatarium  translatum, 
1-fcnatus  9.§.i.dc  dona.caufa  mortis.  non  potuitigitur  rcucrri, 
abfqucnoua  traditionc,l.fi  agcr.50.ff.de  rei  vindi.J.traditioni- 
bus  cum  (imihbusC.dcpace. 

Inhuiusdilficultatis  dcclararionc  laborantinterprctcsvtro- 
biquc,communitcr  tamcn  recipitur  illa  Accurfij  intcrprcratio 
in  I.i-verbo  mon/sff.dc  dona.qu?  fub  modo.cxiflimantis-fauo- 
rcalimcntorum  fj-)ccialecirc,vtin  d.  I.i.  dcau-rci  vindic-primo 
donatori,quia  fingitur  dominium  cire  rcrrotractu  ad  ipfinn  mf- 
niftcrio  lcgisicumalimcntorum  caufa  piaiitJ.McIa  i4.fl-'de  a- 
limen.&:ciba.lcga.quxnullam  dilationcm  rccipit- 1  fin.  ibi  ^/e 
jrumemuminvfummilitum  ft-dc  appcllat^io.rccipicn.  &mclias 


3^0    Ad  L.  Titio  centvm  17.  D.  de  Condit."' 

cofulituripfidonatori  per  rei  vindicacionem  .  <^uam  pcr  acdo-  ^ 
ncm  pcrfonalcm  argumcntol-minuscft  204.rt-.dcrcg.iur.tra- 
dunt  Bar.ind.l.i.Paul.ib.n.^.communcm  rcccptam  atteftarur 
Couar.lib.i.variac.i4.nu.4.traditeamAnfo.Gome2.ad  I.40. 
tauri  n.17-  vbi  diccbat,  in  d-i.i.rcuerti  rem  donatam  ad  dona- 
tarium,non  quo  ad  dominium ,  fcd  quod  donatori  adquiratur, 
vcl  hcrcdibus,quoadadionem  perfbnalcm. 

lot  Hxc  autem  interpretatio  hic  admittcnda  non  cftrconuinci- 
tur  cnim  cx  litera  tcxt.in  d  l  i.  vbi  lcgitur ,  <fua  domimumprifii- 
mmrepttudtnr.  exquibus  vcrbis  clarc  colligitur,  dominium 
antea  non  fuidc  tranflatum  iuris  audoriratc,  cum  adiJiud 
transfcrcndum  vcilis  in rcm  aclio  concedarur»  tum  ctiam.quia 
adactioncm  pcribnalcmnon  requiriturrccro  traditio,ncc  do- 

103  minium,fcdftacim  quis  eam  potcft  intcncarcquia  ex  ea  fohim 
agitur  concra  cum ,  qui  nobis  cft  obligatus  ad  faciendum ,  vel 
agcndum  ex  contra^lu  vcl  quali:  non  aucem  pra^fupponit  do- 
minium  g  omnium  inftit.de  adio-  Anto.Ohb.de  adio.i.p.lib. 
i.c^.anu.ii.Ergo  conftat,  ancc  rccuperacioncmapuddonata- 
rium  confiftcrc :  rci  vindicatio  cnim  dired:a  vcro  domino  da- 
tur  tantum,non  tamen  cuilibct  aho. 

**34  Vndc  rcfpondendumcft ,  quodcum  adio  rci  vindic.uionis 
duplcx  lit,altera  dircda,  qua:  vcro domino  datur ,  non  alio  &: 
cx  partc iplius  dominium  pra^fupponit  •  fecundum  Oiiba  d./o- 
co,nu.io.alia  vero  vcihs,qua:ci  /blum  compccicqui  dominium 
ciuilc ,  &: quidditarium  non  habct,cx  xquitacc  camcn  vtihs  rei 
vindicacio  concedicur:  &:Iicct  Oliba  prxdicto  Joco  voluerir, 
eam  Iblum  vtilem  rcalcm  dici,  qu^ ex  cdicto precorio  dabatur, 
poncns  cxcmplum  in  eo,  qui  dolo  dclicrat  portidcrc ,  cum  edi  - 
cta  Prxtorum  xquicate  nicantur,  eo  quia  pr^ror  arquic.uciu 

105  fcmpcr  ance  oculos  habcc.  I.quod  fi  Ephcfi.  §.fin.  ff.dc  co  quod 
ccrco  locortamencxdictisab  Oliba  nilinfercurquod  pedict^" 
refolucioni  contrarictur.  quia  Imperarorcs  iu  quamplurimis 
locisvtiliorcm  .  &commodiorcmagcntium  tractatum  rcfpc- 
xcrunt-  Vndc  doccorcs  ad  facihorcm  intclhgcntiam.propter  " 
iurisllibtihtatcm ,  nc  iura  aduer/arcntur,ha:icinccrprccacio- 
nem  conftitucbanc,cum  in  iurc  plura  &:  varia  funt  cxcmpla,  isir 
quibus  ab  Impcratoribusiuris  ciuilis  omirto rigorc,  benignica-w 
tcquadam inipccta ,  &: actionc dirccta  dcficicncc  dabacur  l.i. 
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ET  Demonstrat.  CAVSrf  fit  MoDfs.  Jll 
C'dcobIi.&:a(3:io.l  poftquam7.C.dc  herc.veladio.vcndi.I.5. 
§.fin.  ibi  vtile ittdiciuM  tF.de alicnationc  iudicij  I.  quoties.  C-de 
dona-quaefub  modo.docetDuarcndib.i.dirpuc  c.ir.  cx  quibu$ 
clare  confl:at,dominium  quidditarium,&  ciuile  in  donatorcm  107 
non  fuifle  transiatum,  fcd  vtilc  tantum,  &  (ic  vtilcm  a<^ioncm 
realcm  conccdi,quod  apcrtius  probatur  cx  1-  idcm  5.  dc  ar- 
bore-fF.de  rei  vindica.vbi  pro  arborcquae  translata  in  alienum 
agrum  coluit ,  &:  radiccs  immifit,  vtilcm  a£l:ioncm in  rcm dari 
colligitur,ccrtum  tamcn  eft,  arborc  in  alieno  agro  radices  im- 
mittcntc,  dominium  illius  arboris  dominum  amilKrel.adco  7-  r* 
§-i.verfi.pIane'fF.deadqui.rcrumdomi.  vndc  vindicationem 
pro  arborcncgauit  Vlpian-in  l.hoc  amphus  9.§.  Alfcnus  vcrfi. 
ncoarbor.fF.de  dam-mfec.quorum  iurium  contrarietas,exde- 
cifionc  fupra  pofira  dc  rcali  adionc,  vtili ,  &  direda ,  remanct  ' 
compofita- 

■  Ex  quibus  clare  confl:at,agcntem  a^tione  rcah  vtih,non  fa-  ' 
tcri  fe  dominum ,  nec  dominium  quidditarium  &:  ciuilc  pcnes 
fc  habcrc,(cd  illam  realcm  a(5^ioncm  ex  ^quitatc  fibi  tributam, 
vnde  reraancnt  difficultates  ftiprapofirai  dcclaratsc. 

Infertur  etiiam  e!x  fupra  n6taris,&r  gcnuina  nbflri  tex^.  dccla- 
rarionc,quodnon  valerprohibitio  alicnationis,quae  rcfpicitfa- 
uorcm  prohibiti ;  nifi  fauor  tahs  fit,  cui  prohibitus  ncqueat  re-^ 
mmtiare. 

Huic  tamen  rcfoliiiioni  opponunt  d-I.finC-quinonpofrunt 
ad  libcrta.pcnie.vbiprobaturjquod  (i  feruuscotra  voluntatcm 
tcflatoris  manumitratur,non  potefl  confequi  libcrtatcm.cuius 
-regulacduo  poniiturind.l-fi.cxempla.primum  cfl:,quandopro- 
hibitid  fatSta  eftin  fauorcm  fiIiorum,aliud  cxcmplu  cfl,quando 
prohibitio  appofita  fliit in  pcrn.imipfiusfcrui.  Vndeprimoc- 
xcmploapparer,quodlicct  prohibitiofiat  in  fauoremproliibi- 
tijvalet  &  co  cafli  ahcnatio. 

Vndc  Ruin.in  d.lfihusfiimilias  §.diui,&:  alij  rclati  a  C?pola 
in  1.2.n.i8.dc  vfucap.pro  empto.rcfpondebanr,  quod  tcx.in  d.I. 
fin.loqaitur.vbi  caufa  prohibitionis  fint  appofita  cxprcflb  a  tc  - 
ftatorcputa  quia  fcraus  crat  cducatus  cum  fiho  ,  vndc  proptcr 
familiarc  miniflcriumpotcrat  intcrcflc  i\\iis,  cos  fccum  habe- 
re:  quo  cafu  non  potcratproliibitus  alicnarc,  fiioque  fiuori  rc- 
nuntiarc,  Neque  manumiflioquidquam  valcbit,  contra  talem 
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Ad  L.  Titio  centvm  71.  D.  de  Condit. 
;,'rohibitionem,quod  probant  prarcitati  auaores,cxeadem  le- 
ic  fin.  in  ^crCxcnampriore.Cum  cnim  folumperm.ttatferuum 
nianumitti  mortuo  filio,  apcrtc  probat ,  vi.io  co  manumiflio- 
nemnonvalercquamuisfiliusvellctfauori luo  rcnunuarc:ar- 
aumcntabanturetiam.  quia  prohib.tio  teftatons  fafta  cum 
caufa,habetur  pro  legcvnde  qucmadmodum  lex  potcft  efficc- 
rcvtquisfuo  fauon  nonpoflitrenuntiarc.uxtatex.pr1nc.4nft. 
quibus  ahen.licct  vcl  non.l.vni.§.& cum  lex.  C.dc rc.  vxo^aft. 
&:dciurcnoftro  Catalonia:cft  tcx-in  conft.rutioneij.  Ph.l.p. 
1 1.  nCuriis  Montilbnianni  1585.  vbi  militaribus  conccd.tur 
nuod  pro  ciuili  debito  non  poflintcarcerari.  ncchuic  priuilc- 
^orcnuntiarc,etiammcdio.uramento.Anto.  Olib.  dcaa..i. 
p  c.;.dn.7i.cumfcq.&:dcf.mihftatuto  in  Rcgno  Caftcll^.at- 

•  tcftatur  Gurier.dciuramen.confir.  i.p.  c.i6.inpr.nc..ta  etum, 
&  teft.itoridinfuoteftamcntofacerc  poflit. 

Verum  hxc  intcrprctatio  fuftineii  non  poteft:qu.a  ver.us  &: 
reccptius  eft,quod  quotiefcunq;  caulh  relpicit  fauorem  prolu- 
biti.kbctut  pro  non  caufa.faltcm  quo  ad  .nduccndam  neceir.- 
tatcm  oblbruationis.docet  Bar.in  d.  §.  diui  n.i.  communem  at- 
tcftatur  Loaccs,ibi  n.io.nilenim  .ntcrcft,  ancaufa  exprefla  l.t, 
veltacita,  cumnulla  rat.o  dilFcrcntia:  intcr  hos  c.ilus  rcddi 

^°Ex  quibus  dicebant  interprctes,  nonobftante  prohibirionc 
faaaapatrcpolTe  filium feruum manumittere.  hvcl.tpropr.o 
fauori  renunriarc.  argum.l.quories.ii.C.de  fideicl.pen.  *^.dc 
pac.& ad  d.l.fina. Cqu.  non  poflUnt  ad  1  .bcrtatcmperuen.rc, 

♦  relpondebant.nonobftarequidqu.im.^lliustcxtusdcc.l.oncnv 
quia  loquitut  eo  cafu .  quo  filius  vult  fcqu.  voluntatem  patr.s. 
nc  iura  pictaris  vidcatur  violarc  1.  contra  voluntatcm  7.  C.de 
tcftamen.manu.  nontamcn  loquicutdeprohib.t.one  lcgal.,  fi 
filius  vclit  contra  patris  volu..tatem  venirc ,  fundatam  m  - 
pfiusfilij  fauorc,  vtaduerrit  Alciat-in  dido  paragraph.diui. 

Prxdiais  tamcn  grauius  obftat  dimcilisdccifio  tex.m  d.l.i. 
Cdc  viucap.pro  empto- vbi  caufa  exprclla  a  tcftatorc.rcfpjcie. 
bat  fauorem  prohibiti,  cum  teftator  reruos  proptercorum  ar- 
tisperitiamfbruari  filiis  voluit,  &:  tamcn  A  tutonbus  venditi, 
vrucapi  abemptorenonpoffunccftciumhicfauorprohibicio- 
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ET  Demonstrat.  Cavsis  et  Modis.  5^5 
tiisrerpcdugrauari,&:  tamenprohibicio  valct,&:  alicnatioim- 
pcditur. 

Accurfius  ind.l.i.vcrb.;;^;? ^/?///d'r«;7/,cxifl:imat,idco  impcdi- 
ri  alienationem.quiaeocafuquofierct.eflctcontracxprcllam 
dcfundi  voluntatem ,  &:  lcgemexl.  contra  voluntatem.  C-dc 
manumifl^.teftam. 

Sed  ex  hac  interpretatione  non  toUiturdifficuItas  cum  fa- 
uore prohibitionis  appofita.in  fauorem  grauati,  dc  projiibjti  a- 
lienatio  impcdiatur. 

Vndcintcrpretcscommuniter  aliterrc(pondent>caufamdc  117 
qua  ibi,  rcfpiccrc  fauorcm  minoris  vigintiquinqucannorum, 
qui  fuofauorircnunciarcncquit,iuxtadod:rinaglofla:in  l.fi  iu- 
dex  41.ff.dc  minoribus  quamrcccptam  attcftatur  Dccius,  in  1. 
pcn  nu-v  C  dcpac.acproindc  cumnon  fit  licita  renuntiatio, 
valcbitprohibitio  meroiure,  conftat  aucem ,  ind.1.2.  minores 
fuifleprohibitosdum  rcfcrt  Impcrator,  tutorcs  non  poflc  alic- 
nare,hi  enim  folum  minoribus  dantur :  &c  flc  cafu  quo  minorcs 
maiorcs  fadi  fauori  fuo  rcnuntiaucrint,non  proccdat  illc  tcxc. 
cumtuncmaiorcsfadipoflintahenarc,  quam  intcrprctatlo- 
nem  obfcruatBar.m  d.§.diuin.2.&:rcccptam  attcfl:anturDec. 
con.349.n.3.& con.38o.n.4.&: approbat  Grego.Lopcz  adl.44. 
tif.^.part.^.vcrbo  CaftilU^Oytorre, 

Quse  tamc  interpretatio  nullo  modo  hic  admitti  debct,quia  "8 
licetminor  i^.annisfolus^nonpoflitfauorifuorcnuntiarcexfc 
tamen  cum  tutoris,vel  curacorisaudoritatc.bcnc  potcfl:,adhuc 
hercditatcm  rcpudiarc, I.piipilloriim,  5.  Cde  repud.hcrcd.l.5.  ' 
C.dc  au£l:.pr2efl:an.&:  tamcnin  d.I.z.venditio  flida  a  tutoribus, 
nulla  ab  Imperatorc  declaratur,  vt  ibi  in  d- 1.  confl:at  Tutorcs 
vendidertmt  vfucAfi  non  fotuerunt. 

Vnde  Inno.in  d.§.diui.col.i.aIiter  rcfpondebat  diccns,quod  119 
cum  minor  i^-annisja  iure  prohibcatu  r  res  fuas  alicnarc,fl  huic 
prohibitioni  legali  acccdat  prohibicio  ccflacoris.fortius  prohi- 
bebicur  alicnacio  ,  quia  prohibicio  hominis ,  quando  concurric 
cumprohibicionclegalijcciamnonadicdacaufa  valer,ica  Ro- 
lan. con-y.nu.y.  volum-  3.  quam  inccrprccacioncm  fcquicur  A- 
Icx.ibi  coI.2-inpnn.&:inl.quidamica25.  f.fin.pofl:principium 
ff.ad  TrebcIlian-Arctin.con.2i.mim. II.  Rimin  con.^^?-  n.20. 
lib.2. 
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120  Conuincitur  camenhxc  Imolse declaratio ,  quia  prjdiippo- 
nit  minorcm  ifto  iurc,no  potuiHb  (ccundura  leges  aJicnarc  fcr- 
uum,quod  tamen  faHlim  cft,  quia  antc  nouam  conftitutioncm 
).lexqua:  tutores  zi.C.dc  admin.tut.redcpotcratalienarc  (cr- 
iioSjVt  cx  codem  tex.conft:at,&:  aducrtit  lai^  fn  d.§.diui.in  pri- 
malcdura,num.28.&:  rccundale£l:ura,&:nu.37.&ibi  Ripa  nu. 
^^.laf.in  l.inrerdum  29.num-3.ft.de  cond.indc. 

^  -I  Alij  tamcn  alitcr  re(pondcrunc  dicentcs,  proliibitionem  fa- 
dam  in  d.l.i.cfTe  cum  caufa  cxprefla  a  ceftatorci  videlicccpro- 
ptcrpcrfc(5t^artisperitiamipforumferuorum,  vtcx  littcra  e- 
iuidcmmct  tcx.apparct.  Indc  cauiliprohibitionis  in  ipfamec  re 
confi/lit,  &:  quahtate  ipfius ,  quo  cafu  etiam  fi  per  teftatorem 
caufa  non  cxprimatur ,  prohibitio  teftatoris  in  tcftamcnto 
fuum  cfFcdum  opcrabitur,  vt  tradicMatienco  hb.^.nousere- 
copil.num.^.l.^^.glofTi.num.i.  at  quando  teflator proJiibct a- 
hcnari  rcm  proptcr  ipfius  rei  quahtacem  &:  afFcdlioncm  ,quam 
adrem  prohibicamhabec^valecprohibitioj&^ncceflarioeft  ob- 
fcruanda,  vcluti  Ci  tcftatorprohibcat  ahcnari  rcm>quajfuitfuo- 
rumpra2dcceflbrum,&:  voIuitPau.de  Caft.liicnum.z.ibi  fifro^ 
fter  affe^iionem  fuorum  matorHm  uelqutA  a  Rege  erat  donata  ^  h£ 
nim  caufdfatis  clare  arguunt  affe^ionem  teflatoris  ^  fic^  impedtent 
alienattoncm,  L  flin  emptioncm  35.fF.de  mino.  docet  Paul.de 

'  Caflro  indi£lo  §.  diuinum.v&:ibiRipanum.<^".Cror.ibinum. 
i5.C(^poIa  chdta  I.i.num.ii.Gregor.Lopez  ad  di^Tdm  I.44.  tir. 
^.partic^.vcrbo  Cafljllo  a  torrc.Ancon.Gomci.  ad  I.^o.tauri 
num.48. 

123  Vcrum  hanc  intcrprctationcm  merii;o  reprehcndit  Loaces 
in  d§.diui.nr99.quialiccttcflator,  proptcr  perfectamartispe- 
ritiam,  prohibucrit  alicnationem,  tamc  hxc  caufanon  rcfpicit 
honorcm  vclcomodum  ccflacoris,  fcd  folum  fauorcm  hcrcdu,^ 
vc  fcilicct  vccrcnrurcorij  fcruicio,cx  quo  diccbac  Loaccs,pofl'e 
redlc  fiuori  ipfbrum  rcnunciari  ex  regu.cex.in  I.pcn.C.de  pac, 

«4  Vndc  ahj  rcfpondcbant,quod  fl  tcftator  prohibcat  /cruum  a- 
licnari,prohibitio  valcar,&:induitncccflitatem,  ctiam  nulla a- 
hacxprclla  cauia  ,  quiaquando  prohibcturRci  animatxalic- 
nario,ccn(etur  fidla  proliibitio  fauore  ipflus  rci  prohibica:^quia 
lcx  intcrpretatur  voluiflc  tcfl:atorcm,  vt  in  cafiim  alicna- 
tioni^i,  lcnuis  cfficcrcairhbcr.hquidamin  tdlamcnto.  10.  I. 
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ET  Demonstratio.Cavsis  et  Modis.  -J 
Impcrator  ii-l.  rogo  ii.l.gcneraliter  §.  li  petitum  ff.  dc  hdci-  .  3 

com.libcrta.&:ideo,cum  'cx  pr^didaintcrprctationcconftct  JiJ 
dc  pcrfona,  cuius  contcmplatione  fa^la  fuit  proliibitio,  valebic 
mcroiure ,  cx  dido  §.Diui  iun(3:a  gloflaverbo  rejpectu  dc^cn- 
ditBar-  ibi  num-^.a  communi  receptus  tefte  Loaces  vbi.fupra 
numcro  io6.  vndc  cum  in  di£ta  1.2.  prohibica  fuerit  alicnatio  ; 
fcruorum,  propter  tacitum  fidcicommiflum  libcrtatisa  lcgc 
indu£i:um,incalumalicnationis  valcbit  prohibitio  ,  quamuis 
nulla  alia  diucrfa  caufaexprimatur,{eu  apponatur. 

H^cautcmintcrpretatio  mihinuUomodo  placct,  pcrlecla 
cnim  vcritatc ,  &:  litcra  noftri  Text.  fcmcl  atque  itcrum  leda, 
apparetexdiametrocontrariari,  quinimo  prohibitio,  dc  qua 
ibi,clarc,&:cuidcntcrcfl;  contraria  leruis,cum  ab  cisaufcrat  a^ 
licnationcm ,  &:  fic  hbertatis  dationem,  vndc  non  poteft  dici 
fauorc  ipfius  rei  prohibitsc  impcdiri  ahcnationem ,  imo  potius 
inodium,  &:  perconlequensiuxta  fupradictam  rclblutioncm, 
potius  dicendum  crat ,  talcm  prohibicioncm  alicrwtionis  cHe 
nullam,cum  in  odium  rci  p  rohibit5E,a  tcftatorc  appoftatur ,  6J 
eo  cafu  valct  prohibitio,  quando  in  fauorem  rci  a  tcftatorc  fuic 
appofita. 

Q^are  vcra ,  &:  genuinaintcrprctatio,  germanufquc,  &:  le-  nj 
gitimus  /cnfus  eft,quod  cx  prohibitione  alienationis  pcr  tcfta- 
torcm  appofita,  impcditur  vflicapio  iplbrum  ieruorum ,  vt  ap- 
paret  cx  finalibus  vcrbis  di^tar  lcgis-ibi  "jfncapi  nonpoiuerunt.  la 
ipla  enim  prohibitione  teftacoris ,  adeftcaula,  ncmpepropter 
^cvfcGtx.  artis  peritiam,vt  notat  Accur.  ibi  vcvhofertiari ,  vndc 
inipfamctrcalicnariprohibitacaufaadcft ,  cxprc/1'a  prohibi- 
tionis,qua:  iuxta  fiipradi<fta  alicnationcmimpcdit.Ex  qua  cau- 
la  dominij  tranflatio  impcditur.  &:  fic  cum  ad  adquifitioncm 
domiiuj  rcquiratuf  caufa,  hnunquamnuda  ji.fF-dc  adquir.rc- 
rum  domin.vbi,  nunquamnuda  traditio  dominium  transfert, 
fcdita  fivenditio,  aut  aliquaiufta  caufapracceflerit.propter  ^ 
quam  traditio  fequeretur :  cumigiturcaulaprxccdens  ex  di- 
fpofitionetcftatoris  reperiatur,  vidchcet  quod  in  contraclum 
fcruidcduci  non  poflint ,  nil  mirum  fi  vliicapi  non  poflunr,. 
quia  titulus.  cxquo  iushabcret  emptor,  exprohibitionc  facla^ 
cflctnullus.quamintcrprctationcm  licet  quodammodo  tcti-- 
gccit  Acciu:.  in  ditla  \,2.MQiho rton potcrunt  vcrfi.  itcm  quia  pu^- 
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piliii  cu  aucem  fapiens  Ledor  fequecc  exfiipcadifti9,'q|Baia 
maiueris. 


A  D   §.  T  I  T  I  O    C  E  jsj  T  V  M  / 

primohuiusl^.  . 

Txcio  cencuoi  relifta  fuac^ica  vt  Ma»uam>.qux  yidu^ 
efti  vxorem  ducac :  condido  aoa  remittetur :  idto«lc 

caucio  remiccenda  eft.  Haicfcnccnciae  non  refragacur, 
quod  (i(}uis  pecuoiam  promitcac ,  (i  Macuiamvxorctii 
nan  (lucac,Praetor  ^BixHwa^nc^iL  alui4  cjl  eni^  eli- 
gcndi  macrinionij  pocnacmccu  libcrcatcni  auferri :  aliud 
ad  ccftj^acum^^jt^  ad  ii|ac^noA«iai 

cesukmmms^       • ::        -  .  r  'H0 

^r^^^^ffUne  reijciebAtur 

j  LMatrimomumdd  quUfuerit  wmmum  y  (^inqiuf  differ^iA 

a^: ' 4^,  Cpnditionem imfedientem  m^trim^f^itm.^  ^^^tjM^^^iSfit' 

"  ^eUiuit ius Roman^rum    '^r  '"'  '        i../^  'i-J 
Diuprtitmin  qt^m  ed^bns  imtiqMtme(^fSh^       .  " 
AMrrk^^  matrimMdineM 

-  '%:Mtannfoniumh0diedtcitiirmi^lf^^  W 

n  appeflabantnr^ifim^      '  •.-?^^-'1|gr 

tt  Legatum  reUS^imjCMtemj>Utifnf  m*tri^^^ 


ET  DEMONSrH.  CaVSIS'eT  MODIS. 
ffredientireUgionemvfqufadnumer.i%*: 

16  Auth*de finBiJfefifc.^-fidf^ hoc frdfente.  decUrdtnr 

17  Caufxpi£fertinentes  ad  matrimonium  contrahentes  ,  a»  hx- 

beant  locum  in  eos  cfui  religionemingrediuntur 
19   ^ttpd principnliter fit,id  in  iureattenditur 
2  o  Pauperes factliu^  ad  ingrejfum  religionts  incitantur 

21  Legatis  centumji  nubat  y  et  quincjuaginta  ft  religionem^tngre' 

dtatur ,  legatarioingredientereligionem^  an  centum  ad^ui- 
ratyan  'vero  quinquaginta  tantum 

22  Pragmaticavnicaregis  lacobi^intitulo  dels quientrenen  reli- 

giofens  confintiment  defosparesMbriprimifragmaticarum 
Catabniddeclaratur  Lite  etnumero  88.^/95.^/94 

23  Conditiones  tjuibtisin^edientes  religionem  hereditate  friuan- 

tur-,anvaleant 

24  Monaflertum  tjuando  habeatur  bcofilij 

2  5  Condttio  grauans  aliquem  ad contrahendum  cum  confanguinea , 
intra  quartum gradum ,  an  valeat  et  n. 26.  cum fiquentibus 

27  Conditio  imfoffthtlu ,  veiqud pro  imfoffbili  habetur a  iure , a 
vltimts  dijpofitionibus  hominum  retjcitur^  fro  non firifta 
habetttr 

2  9  Pomantis  Pontifex  in  quibus  gradibw  foleat  dijpenfire 

3 1  Conditio  qtiAexiuris  dijpofitione  tacite  inefi ,  habetur pro  ex» 

freffa  .   .  . 

32  Dijpenfatio  efi  frohibita  inter  confanguineos  in  Jkundo 

gradu  mitM^  ^  .,  ^SS^i^.' 

33  Vijpenfitioquando  dicaturimfoJpbtlitnA^^^r-'^'*'^.  -A' 

34  Legatis  fure  alicui  centum  y  et  adiecto  ex  interualtovt  Md- 

utam  vxorem  ducat^n  non  ducente  eam  in  vxorem  legmum 
ferdat^vjque  adnumerum6i  \. 

35  Legata  foend  nomine  reUila  9  antiquitus  nuUim  erdnt  mo" 

menti 

37  VecUrdtnrS.fnd' Infii.de  legatis 

38  PriuSiVelfofieriusandeturineodemteftamento 

39  Ivxorem  ^i^S.eiusheresff^delegat^ydeeUrttur  ^ 

40  Legatafoen&nomine  anhodtevaleant 

41  ConcUtio  mixta  fendens  ab  aUena  voluniate,  quc  cajiihabeatttr 
.  proimpletx  ... 


Ad.  L.T1T10  Cbwtvm  71.D.DE  COKbfTlQr 
4z  LegMtmnscmlegatttmrfliiiumeft  v$  tutktu »  quid ficen  fe^ 
neiinr 

43  UgttttmfikmsJ^reti&ttm,JifMBitmimfedi4titrktertioim 
legatmeMeMtttretit^^.j 

4  4  Argumentum  dc  contr(taihm  >  ad  vltimas  voUmttttes 

ottBndo 

"jaleat 

45  Ad/mplementumfacJi  an  cottftdercttir  dquaktcrttt  comrM&t^ 

huiftcut  in  tefiamentis 

46  Lcgatum  reU6ium  vt  ttuhMtdUciti,  fi  diceddt  Uk  attn  qitM  'tm- 

bendum  efi  mm  dekcMtur 

47  ^•dmd€fkiimfercifitm/mfMdMid^«enhff$^^ 

^*'*^^        .  . 
49  M$dm4tc99tiiititktc^mtmdtffermtewi  #.f 7 

yi  Uge  Lmm  Titm  8«.  §.  quifquie  l».i*  decbiitMtm(  it  ttume- 

51   Uodtts  Mtt  ceftfcMtur  in  tefiMtttetttMritt  d^fittoitc  caufi  fi- 
nalk 

54  Inontantum  ^in^fialtenurnfi-dcfidacotttmiffkhcrt^dicU' 

ratur  •  .     j  - 

55  Ififundum  ^i^S^IuUM»usdiligM*l.declMrMtttr 

^6  ABiotCtohligitioquMre  eriMtttttnx  legito  tttBdtdi^  m»  vert 
conditioHMU'  :  . 

57  iitftf^  dcficicns^fitmi/^d^jfi^  v  : 

58  UgMumreUiittm*tnM(AlW^  ' 

leMtettt-^^etSQ^yr^-^^ 

59  MorMMitrcfcridtur  inioniviriMrUtrio  .  ;v  . 
IncertitudotemforitferpetHam^idiiiiimte  sqmfiratu^  '■ 

-  61  Couditio  per  quam  quU  odnuiMUtm  timidiorreddttur  an  rc- 
ijciatur  a  contractu  mAtrimonijyet  quid  ohfiruetur  in  fufre- 
?no  Catalonid  Senatu etn.6^ 
64  Legatum  vi,n^li§t  de  confilioAUcuiue^j^fuid  imfortit  et  ttu» 
mero  ^5  ^ 

6^  MuUcr^q^c  fMctUus  ad  conaeMkiitdttm  ntMttmmniijSl  in^i-' 
.  •  tititur  -vi'''     '  •  *■ 

i»-/^/*^  di  fiittfML  SMg^^^ttikmM  deckr 

•       ^itur  .  ..■•i^^aV'      -   .4::.  . 

<  57  Confittutii  »  /iftn»^ j^oufidi^frM^m^  vmctt^ifikmti^ 
tukdecUrMiur 
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ET  Demonstrat.  Cavsis  et  Mobis. 
6%  Luit-iMbro  ^,nott£rec0pilaJ.^'tft.}.part'^'l.i^^.  T auriregni 

CaJielU  declarantur  ef  »«^.75 
69  Leges  ciuiles  an pojjint ftatuere ,  ne  nnptid  niji de  confenfu  pa- 

reruum^vel  cognatorum  fiant,et  a  n.y^-^vj^jue  adioi 
71  Refutatur  opimo  Ludouici  a  Moltna  Theologi ,  de  confenfu pa- 

rentum  reqmrendo  in  matrimonio 
75   Lex  ciuilU  adiuuans  ius  canonicum  vaUt 

7  4  Lex  ciuilts  dijponens  atiquid contra hheram  vok»tatem,in  con- 

tractu  matrimon^ requijitam  non  ualet  r/ ».87.95. 94.100. 
et  loi 

78  Tilia^etiam fi ftt  vidua  contrahens  cUndefiine^  an pofftt  exhere- 
dari 

8  o   Matrimonij  eJfentiayCt fuhfiantia  in  qup  confiftat 
81  Mulier  an  pojpt  ahfolute  vtro  indigno  nuhere 

Confenfus  paternus  tn  mihendo  quomodo  requirehatur  o- 
lim 

83  Pand  appofttdy  contra  eos  qut ftne  voluntate  parentum  contra-- 

huntjnodte  an  valeant 

84  iMatrimonium  qud  requirat  fecundum  confdium  Tridenti- 

numet  85 

%6  Matrimonium  qnoi fokmnitatesrequirat Jecundum  Con -Tri' 

den.vfque  ad  n'%% 

89  Dijponereahjolttteqttopactoquispojpt 

90  .  Princeps fecularis ,  an  recognofcat piperioremin  condendis  U- 

gihus 

9 1  Princeps feculdrts^dn pojjip procedtre  itfntra  perfonoi  EccUfMjli- 
—  cASyimpedientesiurifdiSiior^emteffam 

91  Princeps fecularis  in  Catabnia,quomoda  pfocedat  contra  Regiot 

offctaUs  perturhantes  eitts  iurifdtcttonem 
95   Rector  vniuerfitatis  y  an  fecnndumftatutum  municipaU  pojftt 

ejfe  fectilaris^non  gandens  heneficio  cUricali  f  /  9  8 
9^  Laicinjituperantur^quiaffumtmtfthiojftcium  rectoratus 
97  Ojftcialis  Epifiopi  qtialis  ejfe  deheat 

9  8  Vituperantttr  quipofipofito  anima pramio  cceUftiy  appetunt  ter- 

rena 

100  Pana appofita  ex pragmat-  CataloniA  contra  ingredientes re- ' 

Itgtonem  ftne  confenfu parentum  an  vaUat 

101  Filianuhentes  ahfqtte  confenfu  paterne^viro  tamen  dignoyquod 

Tc 


530    Ad  L.Titio  Centvm  71.D.DE  Conditio. 

ius  habeant  in  hereditate  paternA 
103  Pdter  an  teneatur  dotare fiUam  nuhentem  viro  dignoyfifine 

ius  confenfunuffit 
10  4  Vater  an  teneatur  dotare filiam  nubentem  viro  iffdigno,  etTHh- 

mero  105 

105  Pater folum  teneturfrofiUa  marttum  qutrere 

106  Dos  loco  legitimA fucceditydr  quando 

107  Alimenta  quando fuccedant  loco  legitimA 

108  Viha  nufta  indtgnoyquando  a  fatre  fojfit  recuferare  dotem 

109  ^ltmenta  quando  teneatur fater fr^fiare  filid  jjuptA  contr/t 

eitis  voluntatem 

110  Pana  affofit  A  a  iure  Canonico  valent  in  matrtmonio  ^  non  de 

iure  ciuiltfi  affortantttr 

111  Tefiarifofiunt  iure  militari  habitantes in  ciuitate  Barcinone,ex 

fi?eciali  friuilegto  &  n-iix, 
III  Exheredare  an fojfint  ciues  Barcinonenfes filias  nubentes  virts 
indtgnis  c^n 'ii^ 

iij  Mulieres  nubentes  contra  votuntatem farentum^quando  dican- 
tur fatUfecijfe  voluntatt  legis  diffonentis^vt  non  nubant/tifi 
de  voluntate  farentum 

114  Legata  continentia  turfitudinem  quando  valeant 

1 1 5  Grauamen  an  fofjit  affoni  legitimd fihorum 
\\6  Exheredatio a  quo  fun6io  vires cafiat 

117  Eiltf  nubentes  abfque  voluntate farentum^  vel contra^quom<h 
do  foffint  exheredari 

1 1 8  Pragmattca  Catalonia ,  qud  efi  vnica fub  titulo  de  teHamentls, 

an  extendaturextra  ciuttatem  Barcinone 

119  Pragmatica  localis  qu& dtcatur,& n-iio-quid obferueturinre- 

gioconftlio 

120  Pocna  an  fofitt  affoni in  contractu  matrimonij 
lii  K^rraandarifofiitinffonfaltbus 

111  Arra  in  Cafiella  fuccedit  tn  locum  donationis  fropter  nuftias 
vfiftteadn.12.% 

113  Sfonfalttialargitas  qu£  dtcatur 

114  Arratncontractibusquidfigntficet 

11.%  Arra^dr  fo^nainterfiinquibu^differant  dr  tfU'il6 

129  Arra  qtio  temfore  debeat  affignari 

130  Arra  in  Catalonia  quidfigntficet 

ijl  Arrd 
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ET Demonstrationib.  Cavsis  etModisI  331 
15 1  ArrA  m  CatalonU  qHomodo  Afpelletur 
132  Arra  fiue  Creix  in  Catalonia  (juare fiat    1 3 4 

134  Sponfaltttumyfcu  arr^j  dict £  in  Catabnia  Creix ,  quando  de- 

beantur  in  Cataloniaynon foluta  dote 

135  Homincs  ad quidfmt faciliores 

13  6  Arras  tradens  confentire  dicitur  nuptiis 

137  luramentum  an  ahquid addat fponfalihus 

13 8  Conftis  •  Catalonid fub  titulo  dejponfa •  dr  matr.  an  valeat 

139  Voena  appofltA  incApitulis  ,  vt  matrimonium  fAtyanexequi 

pojjit  et  n-i^o 

141  Conditio  an poffit  apponiy  quod  quis  non  nubat  cum  aUquibus  de 

certa  profapia  etn-i^i 
142,  Legatum  dotis  quando  cenfeatur  modale ,  quando  vero  condi- 

ttonalc' 

V o  s  cafus.vnum  alceri  concrarium,  ex  contraria  ratio- 
I^IJ  nedecidcndi,  decidithic  Iureconfultus,docens  clare,& 
ooBSi  euidenter,quod  fi  relida  fint  Titio  centum  ,  vt  Mduiam 
vxorem  ducat ,  qux  vidua  erat,  necefTario ,  vtlegatum  confc- 
quatur,  debet  cum  ea  nuberc:adeo,vt  (i  ante  legatum  petat,dc 
modo  adimpIendo,nempe  de  ducendoM^uiam  in  vxorem,ca- 
uere  debet:nec  cautio rcmittitur.  Quod fi  forfanidido  Titio 
cadcm  ccntumlcgata  fint ,  fi Mauiam  vxorem  non  ducat ,  talis 
modus  adimplcri  nondcbet-  Ncque  hxc  decifio  prxdida:  re^ 
fragatur,  redditquc  huiufce  decilionisrationcm  lureconfulcus 
dicens,ahad  elTccligcndi  matrimonij  pcrnarmetu,  libcrtatem 
aufcrri,ahud  adniatrimonium  ccrtalcgcinuitari. 

Pro  huius  Textus  intclligentia  fcicndum  eft,  ius  primsc- 
uum  adco  matrimonium  amplexumfiiiil'c,coniundioncmque 
maris,&:  fccmma:,  ad  fihorum  procrcationcm ,  vt  omncm  con- 
ditionem,aut  promifrioncm  dc  non  contrahcndis  nuptiis,a  te- 
ftamcntis,  &:ab  omnibuscontradibus  remittcret ,  vtfemota 
conditionc ,  purus  rcmancrct  adlus ,  vt  tradit  Couar.in  capitc 
quamuis  padum  prima  par.^.^.numcr.  ii.  quiarcipubiica:  in- 
terefl:,  {bbolcmprocreari,&:  rcmpubhcnmhberisimpleri ,  ad 
id  enimpotiflimum  fuitmatrimonium  inftitutum,  vt  muhcr 
mater  ficretjtcfle  Diuo  AuguflJibro  lo.contra  Manichc.c.z<3. 
quem  rctcrt  Couar.dc  fponfa.i.par.cap  i.  inprin.&:proptcr- 
ca,vt  ipfeexAulo  Gelliorefcrt,hb.i8.nodi.Atticn.  matrimo- 

Tt  ij 
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jji    Ad  L.Titio  Centvm  yi  D-DE  CoMDiT|b.  ^ 
tdim  SLnominc  Mdtcr  did>quiamaiorradoiiiatiis,ig^Eifj^- 
'  th$  in  liberomm  procrcacione  rcpcriarur  :  rum  quiji  IMttri^ 

cerdcudamaiorfiMiixcaHomendiAiimioOdyffesiivybiTe-. 
kmachusdicebac»    ^  •  ^        ' » 

^/^-  cj/c  ylyjjts  filiumreueUuit  mxter,  Adeo  aiitem  i  u  s  Roma- 
norummarrimonium  amplexum  Fuit,  &:  perpetuum  illud vo^^^ 
lcbatj  vt  colligitur  ex  l.i.ff.dcritunuptiar.  g.i.infti.  d<:  pacria 

4  potes.  cxnocadsper  Spino  inipecuL  teftamcn.glo^i4*a  nuni,; 
i^^.xrumLfeqq.  conditionemquenupciasproKibencem»  cdritilC; 
lucuram  appeUari  acceftacur  Benecttcdn  cap.iUiautn^ 
^Mf  niisi»ig/iL«M/i««M  vicandamak;^ 
mulilc^e>cribuscancumcafibusliccrecmarico ,  ab^ 
ucrri.Jfcmpe  fi  vxor  ifi  vcncffcio  narorum,  vel  in  adultci 

^  prchcnfa  efiet ,  vclfi  claues  adultcralfcc ,  vt  dc  his  '<$ralii&  late 
plura  vidcii  pofllmt  a  Couar.tradica  de  Iponfa.  fecunda  paVte 
cap.  .'§.4-anu.z.cumfcq.&:  licetaprincipiololumliceretma- 
ri  tb.confue  tudine  pofte^  fliit  indi^dum ,  vt  mulicri  eriam  per- 

^mitteraurexcau^vinidiarcpudiarc  |  tradit  Conha.  iibra^l^: 
^  conmicnt.c.ii.num,!^^  ^^^^^^^^^^^^^^^ 

,  foiu.ma^  !S 

liigio  le^i^P^^I^P^E^^^  di^^cRainudiis 

y  danPi^^t/9^ivxorcmn6n  duc^^  hanc  Romani  flierun^ 
^a^fexijingcllcruntque  pccnam  ccnforiam.  Sccunda  vcro  lcx 

♦  ■^e^'damnabar,quifcronubcbac  &  Tcrtiaeum  qui  bcnc  non 

t ,  nub^ebar.  VoJebat  ieinirius  RoiTi.inorummatrimonia  uuuo4. 

^T^kbiliter  obfcruari,&:  cbntrahiad  roboletnpr6creandam,&*lp? 
ciiiitatcm  rcpIendam.I.r.fF.fblu.matr.  I.i.§.fi  eaff.dc  vc^fi- 

f  %  ih  tioire*  mitten.  q  uia  ex  eo  masoji'  boiia  proueniunc ,  vllde 

:  Ji.&te:<l«  infirmis,  pcenis  corKte 

l.ctin|talc72.S-fiarbitrafifi'j 

t  eimifuejegisjlcpt^iidm  iE  ho^  titv  proptcrquiji^»^  t^-^^ 
^cramciitunic&d 
^dqr^aripnemfifijQO^^ 
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ET  Demonstr.  Cavsis  et  Modis. 
tradit  Grcgor.  Lopez,qi]cm  vidcad  totiiin  cituJum  fccundum 
dc  los Cafamicntos  part.i^.Lcdcrma  dciacram.matrim.prima 
difficul. 

Hanc  legem  prohibentem  impedimenta  matrimoniis ,  JE-  ^ 
liamSentiamappcllauitCumn.inl.fcd  etfi  hoc<>i.§.fino.fF.hoc 
tit-  Acofta  autcm  in  I.cum  rale  72 .     arbitratu , probarc  non 
potuit  prxdidam  intcrpretarioncmjfcd  dicit,nomen  prtj^diclx 
lct^is  non  fatis  conftarc. 

Brifonius  vcro  dc  iure  connubiorum  pag. (^.Hottom.in  indi- 
ce  legu  Rom.dicunt,hanc  lcgcm  Iuliam,&:  Papiam  dc  marita- 
di  ordinibus  appellari,  quia  cx  legc  lulia  &  Papia  remittitur 
omnisconditioimpediriua  matrimonium  ,  I.  mulieri  <5i:  Titio 
74.1.  quotics  Z2.1.fedfi  hoc  <^i.§,fin-I-  hoc  modo  (^4. 1.cum  ica 
94  infra  hoc  tit.I.fina.C.  dc  fponfal.  ex  quibuscumlegatarius, 
cui  rcli(5luni  efl:  \cgatum,JiTuU  Tiupfin/yCctcns  omnibus  nube- 
reprohibcatur,  dicendum  vidcbatur,huiufinodi  condirionem 
tollcndameflc. 

Contrarium  tamen  refpondethiclureconfultusjquia  cum 
honcftc  Titius  poflitnuberc  Titia:,non  debct  ccnfcri  conditio 
h^cimpeditiuamatrimonij,di(flaI-cumitaverri.x//<j/f.iw/^/.quia 
pr^mio  inuitari  quis  potcH:  ad  contrahendum ,  Benedic.  di<^o 
c.  Rainutius  vcrbo  ctddam  Petro  tradidertmt  numero5).  Silctus 
lib.conliliorum  matrimonia.diucrrorum  Dodorum  cor.i^.n. 
7.quod  adeo  vcrum  efTc  exiftimauirBal  Nouel  dc  dorc (T.par- 
tc,priuilc.77.mmi.5.&:4.  fcquitur  Acos.dicio  arbitraru  li- 
mi.^j.vtaflcrat  quod  legato  alicuifatflo  flib  forma  liuius  Tcx-  iz 
tus,li  matrimonio  recufato.Titius  vclit  rcligioncm  ingrcdi,  le- 
gatum  confcquinon  poffit.Indequc  diccbant,limitand.Hn  ef- 
ledecifioncm  Tcxtusinauth.de  SS.epif.g.fed  &  hocpnrfcntc 
colum.^.vbidifponitur,  quodcunquc  rclidum  flibcondirionc 
nuptiarum,fiue  libcrorum,  fiue  doris  caufa,fiue  antc  nuptialis 
donationis,  quibufcunquc  aliis  intcrucnicntibuscondirioni- 
bus.fubftitutioneSjVclgrauaminaalia fadafucrint, fiperfbn^c 
talibus  conditionibus  fiibicda: fint.  fiue  mafculi ,  fiuc  fccminic, 
monaftenaingrcdiuntur  ,  autclerici  fiant,  talescondirioncs 
nullas  cflc,  inualidas,  ^  pronon  fcriptis  haberi ,  fi  tanicn  pra- 
ccptumhoc  nubendiTirix,IioncftcimpIerinonpofiir,toIJirur 
de  difpofitionc  -  &:  pro  non  fcripto  habetur ,  dicla  I.  cum  i-  - 

Tc    iij  • 
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334    Ad  L.  Titio  centvm  71  D.  de  Conditio. 
ta  §.vidcamus ,  qiiemadmoduin  illa  rciicitur,  quae  ad  perpe-' 
ruam  viduitatcm  feruandam  adftringir. 

Hoc  autcm  Baldi  Nouelli  di£bum,vidclicet  quod  matrimo- 
nio  rccufato/i  Tkia  vclit  religioncm  ingrcdijegatiun  cofequi 
non  portk :  nonita  abfblute  Sc  indiftindte  accipicndum  venir. 
pcdpcctis  cnunhis,quar  not-Couar.lib.i.var.c.i^.n.j.vlqucad 
n.ii.mihi  magis  placcntca,qua:  brcuicompendio  ex  Couar.d. 
loco  congellit  Molin  •Thcol.  dc  iufti.&:  iure  trad^.  i.difput.  207. 
conftituendo  ad  prc^dida  tres  conclufiones^quarum  prima  cft:, 
vt  iplb atccfbacur ,  quod  h  lcgacum  fit  alicui  abfolutc  centum, 
veldatum  fub  c6ditioncnupciarum,ilIo  rcligioncmingredien- 
te,tocumdcbccur  Monaftcrio:  coquia  ex conicdurata mentc 
dcfundi  pia  dcducitur,  quod  cumlcgaucrit{implicitcr,velin 
cafum  nuptiarum,idem  dilpofui(lct,li  dc  rcligionis  ingrc/Iu  co- 
gitaflct:  &:  co  modo  accipicnda  cfl  rerolucio,  qua  rradunc  Bar. 
&:Soci.in  l.i.ff.dc  hisquarpa-nx  nomi.  laf.in  auth- fiquamu- 
licr.C.dc  SS-EccIc.  loanncs  Crocus in  1.  ncmo  poteft  5^.  ff-de 
lcga.i.Couar.Iib  i.var-c.i9.n.9,&:  alij  congefti  inadditioni.ad 
c.^oi.obrcruan. Michaclis Fcrrcr.Regij  fuprcmi  Catalo.Scna. 
Exquaoccafionc  vt  dubitandi  ratio  omnino  tollcrctur ,  d.au- 
chcnt.fuit  di(pofitum,&:  {ancitum,vt  quxcunq;  Icgatajfimplici- 
tcr,veIfubnomincnuptiarum  ingrcdicnti  &:profitentircligio- 
nem  pcrtinerent,  quali  habitualis  circt  tunc  voluncas ,  eo  pa6to 
donantis  vcl  lcgantis,vt  condidoilIaniipcianim,pro  non  appo- 
fica  haberecur ,  fauorc  rcligionis  ingrciTus.hanc  racionem  am- 
plecbicur  Cancc  hb.  ^.variar.c.ii.a nu.107.cu1n  fcquen.dum  in 
confirmationein  prxdidorum  dicit,  quod  cmolumcncum, 
quod  expiis  caulis  rccipiunc  aliqux  viigincs,quibus  tcftatores 
quandoquc  rclinquuntvc  nubant,pcrtincrc  &:  cxpc£l:arcipfis, 
(i  rchgioncmingrcdiantur,  nifi  clarc  &:  cuidcnter' conftarec, 
ccftatorcm  dcmacrimonio  carnah,nondclpirituah  intcllexil- 
fc :  cocnimcafu  talc  cmolumcncum  reli<i;>um  pro  carnali  ma- 
trimonio,nonlucrarctur  mulicr,vcl  virgo,macrimoniumfpiri?' 
tualc  contrahcns. 

Ex  fccunda  vero  conclufione  dicti  Molina  talis  eliciturdif- 
poftcio  quodabfqueahquacurpitudine,  incuicu  alicuius  boni 
finispoceftquis  ahqucmcxcluderc,  aparcicipationc  vcl  com- 
modo  ahcuius  lucri  ccmporalis ,  qui  rcligioncm  ingrcdicur. 

.  .  '  quia 


ET  Demonstrat.  Cavsis  ET  MODIS- 
quia  id  non  fic  principaliter.ncc  fccundario  in  pr^iudiciumEc- 
clefiXjnecRcligiofiftatus:  iniurecnini  tantummodo  attcn- 
ditur,  quod  principalitcr  fit ,  &:  hoc  refpedu  alicuius  boni  fi-  ^9 
nis  temporalis  Chriftiani ,  maxime ,  vt  aduertit  Couan  dicto 
loco,num.io.  in fine-quod non  e(l:opinionc,ncccogitatione 
dignum,qucmquam  verum,  &:  Catholicum  Chriftianum  ob 
id,  religionis  inftitutum,  &c  profeftionem  omitterc,  quod 
bonis,  ac  rebus  temporalibus ,  quibus  lenuntiat  carcre,  ex 
voluntatc  tcftatoris  ci  fit  neceflarium.  Immo  potius  atte- 
ftatur  Couarruu.  Sc  redle;  quod  multoties  paupertas  ipfa, 
monafterij  maiorem  occafionem  ingreftus  exhibet ,  Chri- 
ftianis  in  eis  religionem  profitcndi ,  vtmcndici  vitam  huma- 
nam,  tot  periculis  diuitiarum  caufa  obnoxiam ,  humiliter 
peraganr.  vnde  fbcccdit,  quod  tradit  Molina  Theolog.  di- 
6to  loco,  quod  in  Icgato  relido  ahcui  de  ducentist  finuhat^ 
&  de  ccntum  fi  religioncm  ingrediarur,  legatario  mona- 
fterium  ingredienti  >  Ibla  centum  deberi ,  quia  minor  quan- 
titas  in  legato ,  non  cenfetur  in  odium  ingreftlis  religio- 
nis  ,  fed  principaliter  fauorc  nuptiarum.  cum  maiores 
fumptus,  &:  cxpcnfas  fecum  trahat  matrimonium  ,  quam 
rcligionis  ftatus ,  &:  fccundum  hanc  conclufioncm  Molinae 
&:Couarru-  cxiftimo  accipiendam  eflc  dodrinam  BaldiNo- 
uclli,  dum  diccbat,  quod matrimonio  recufato,  fi  Titiave- 
lit  religionem  ingrcdi,  legatum  confcqui  nonpoflit,  intel- 
hgatur  dcco  legato,  quodcrat  rcli£lum  dc  duccntisfi  ma- 
irimonium  contrahcrct ,  &:  dc  ccntum  fi  rcligionem  ingrc- 
diatur,  vt  eocafli  quo  rcligioncm  profitcatur,  lcgatum  dii- 
ccntarum  non  confcquatur-  hanc  cnimrcccptiorem  fcnten- 
liam  atteftatur  Thomas  Sanchez  dc  matri-  tom.  i.  libro  pri- 
mo  difputat.  34.  numcro  dccimo  tcrtioi  &:  iftc  eft  fcnfus  di- 
(kx  BaldiNouelli:  quia  tuncnonintelligiturprohibitiomaio- 
ris  quantitatis  fadainodium  religionis.  qua  rationc  fuftinc- 
tur  difpolitio  pragmaticx  vnicac  Rcgis  lacobi  libro  primo 
pragmaticarum ,  titulo  fcxto ,  dc  aquellc  qui  cntrcn  cn  re- 
iigio  5  vbi  difponitur ,  quod  fi  aliquis  homo,  vel  farai- 
na  ordinem  finc  voluntatc  patris  eo  viucntc  intraue- 
rit,  cx  tunc  ,  vt  mortuus  iudicctur  :  fic  quod  ordo  qucm 
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inrrabir.no  pollic  aliquid  prolegicima,vdhereditatcipfiuspc- 
tcrc,ncc  habcre-  &  fi  aliquis  fortc ,  vcl  aliqua  mortuis  patre,  &c 
matrcfuis  aliqua  fccerit  de  prsedidis  ,  bona  ciufdcm  iibere 
reucrtantur  illis ,  quibus  vinculata  fucrint ,  vcl  proximioribus 
ciurdcm,quam  difpoiitioncm  validam  eflc  attcftaturOiiba.ad 
vcrf.  ahumnamqucdciurcfifci,c.7.an-57-  vfqueadn.41.  quia 
limilcs  dilpolltiones  &:  flatuta  principaiitcr  fiunt  ad  patrimo- 
niorum  oblcruationcm. 

Exquibus  mcrico  infcrtur.quod  quotiefcunque  teftator in-. 
flituitahquos,  cilquc  fubfliruit ,  vcl  conditioncs  lucceflionum 
apponit,pro[>tcr  quas  ahquis  cx  fucceflbnbus,  flrcligiofus  fiat, 
vclprcsbytcrluccellionc  bonorumpriuetur,  valcbit  talis  dif- 
pofifio,&:  lic  quoticfcunq;  ahquis  cx  vocatis  ad  fucccifioncm, 
rcligioncm  prohtebitur,a  lucceflione  hcrcditatis  rcpciictur.vt 
rclbluit  Couar.Iib.i.variar.c,i9-n.ii.quodviteriusextendicibv 
Couarr.  dum  ait,  quodlicct  monaft:erium  locofilij  habeatur, 
<|uando  monafl:erium  efl:  capax  iucccirionis  &:  flc  fubfl:itutum 
cxcludat  in  fideicommiiro  reIicto,fl  iinc  hberisgvauatusdecef^ 
ferit,vt  tencnt  magis  communiter  Dodorcs  in  authcntica,niii 
rogati.C.adTrcbel.c.in  pr^fcntia  deproba.Ripain  l^ex  fado. 
fF.adTrcbcI.Alua  dc  conicd.mcn.teflan.  lib.i.  ca-^.num.i.ta- 
mennon  habcbirlocum,vbi  rcflacornolucric  monaflreriumin- 
cludi ,  immo  potius  volucritillud  rcpeiii  exprcflc  dcclarando, 
vcl  cx  conieduratamentc  dcfundi  apparcac.  Dcci.  con-z^^. 

Bocri.dcci.354.num.4.&:5.&:  13. Aluar.d.c.^-num.^.  Afllid.de- 
ci.^ic.num.^vAymon  con.151.  num.i.  &:cxaliisrcfoluit  Caii- 
cchb.  2.  variar.c- 1/| .  dc  filiis  qui  matri.contrax.iinc  confcn.p*»- 
ren-n.i^.Acofta.in  c.fipatcr,primapartc,vcrboj^/t^^^r/>»n, 
6j'\Qx{\.fi  vero  hac  ^voluntAtlf  conie^ura, 

Hic  tradanda  mihividctur  quxftio,  an  fi  a  tcflatore  appo- 
natur  conditio.vcl  modus,qiiibus  quis  adftringatur,ad  contra- 
hendum  cum  confanguincaintra  quamim  gradum ,  valeat,  &: 
a  grauata  fit  (eruanda,&:  has  nuptiasinhoneflas  rcputare:&iic 
talcm  conditioncm,vcl  modum  reiiciendumeflc,  docetlure- 
confultusin  dl.cum  ita  9  4.  ft^-hoc  cic.Accur.ini.  2.  C.dcinfl.A: 
fubflir.vcrbo  Indiges ,  &:in  i.vtcr  cx  fracribus  25.  verbo  confohri» 
na^nfi'  de  condicio.  inft-  &cam  rcccpcam  acccftancur  Molina 
djc  Hilpano.  primo.c.i3'lib.2.num.^.&:  dc  iure  Rcgni  Caftella: 
...  .    .  cfl 
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dl  text.inl.i^.ritul.^.pard.^.  '  •^-  *  - 

Veruinincaqua:ftione,MoIin.dc  Hifpano.primo.lib.  1.0.13. 
num-  7.ex  mentc  aliquorum  diftingait,  inter  duos  modos,  qui- 
bus  talis  modus,vcl  conditio  nubcndi  cum  confanguinea ,  pol- 
fitapponiianncpc  fimplicitcrillc  modiis  apponatur,  vt  nuhaf^ 
aut  (iib  conditionc  ^fi  Papa  dijperjfiuent :  Inde  rcfblucns  quodli 
iftcmodus,vclconditio  a  teftatorc  fimplicitcr  apponatur,nul- 
liusfit  momcnti ,  &  confiderationis  ,  pcrindc  ac  fi  talismodus 
non  fuiftct  appofitus :  quia  cum  dc  fado  cx  prohibitione  iuris 
pr2cccdcntc,impo/llbilc  fit,  quod  quis  cum  conlanguinca  intta 
quartum  gradum  nubat,tanquam  impollibilis  conditio,  dc  iu-  V 
re  reiicicnda  erit,l.continuus  i^^-^.cum  quis  ff.de  verbo.  obli- 
ga.&:  fiipra  in  I.3  'iatis  late  difputatum  cft.quod  dc  iure  Caftell^ 
approbat  difpofitio,l.i4.tit.4.paft.<J.  quialicctde  faiSto.prarce- 
dcntc  Romani  Pontificis  difpenfationc  ficri  pofiit:  quia  tamen 
raro  fit,impoflibile  iudicari  dcbet,cum  in  iurc  illud  dicatur  im". 
poflibile ,  quod  nunquam  folet  fieri ,  vcl  difticillimc  impetra- 
cur,notant(cribentcsinI.  apudlulianum39.  aliasincipit  cura 
(cruus,§.conftatdelcga.i.tcfte  Molin.dido  locon.y.doccthis 
&  aliis  fundamcntis  Thomas  Sanchcz  dc  matri-  tom.  i.  Iib.5. 
difput.4.num.5.maximc,quiavtipfcattcftatur,impoflibilcdi- 
citur ,  quod  tantum  ficri  potcft  remcdio  difpcnfadonis ,  cx  In- 
noccn.in  c-paftorahs  num  io.de  caula  poflcfl*.&:  propric  Tira- 
quel.  multos  refcrens  dc  retrad.  hgnagicr.  §.31-  glofl^  vnic. 
num.i^. 

Ahus  autem  modus  fit ,  fi  ceftator  apponat  modum  prxdi- 
d:um,vclconditioncm intra  tcrdum,  vclquarrum  ,  cumhac 
con^iionc  cyii^vzffjsLifi SumTHm  Pontifex  dtfpenfiiuerit'  Sccus  di- 
cendojfi  hairc  conditio  difpcnfationis  non  cxprimatur :  quia  di- 
cunt ,  quod  impedimento  exiftcnte  intra  tertium  gt adum  6^ 
quartum,modus  veftit  obferuandus.quia  pofllbile  eftja  Roma- 
no  Poncifice  difpcnfationcmobtinere  quocafu,  nonerita  dif- 
pofitionc  tanquam  impoflftbilis  rciiciendus  modus  praedidus, 
vcl  conditio.  quia  inhifce  gradibusfblcnt  Romaili  Pontifices 
difpcnfare ,  faciunc  nocacapcr  Couar.dc  fponfa.  fecunda  par- 
oe,capite  terrio ,  numcro  S.quia  cum  frcquenccr  hodie ,  inccr  29 
hosgradusdifpenfetur,ex  /upradi<5ka refolurionc , non  potcft 
tanquam  impoflribilisrcputari,licqucrciicicndus  di(Slal.apud 
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IiiIi.inum59.§.conftacclc  lega.i.l.quidamrclcgatus  o.ff.dcre- 
busdubiis,I.i'§.pcrmittitur.fF.de  aqua  quoti.&:  ajfti.  &  ibi  (cri- 
bcntcs,maximc,vt  didum  eft  fi  conditio,  vel  modus  prxdidus 
nubcndi  cum  confanguinea  cxprimatur  fub  illa,(i  Papa  difpcn- 
fauerit. 

30  Vcrum  fupradida  difFcrentia ,  nulla  rationc  probari  porcfl: 
nam  is  qui  iniungitmodum,  vclprarceptum  dccontrahendo 
cum  confhnguinea ,  ncccifario  iam  prxllipponit ,  ad  id  prxcc- 
dcrc  dcbcrc  neccflariam  difpenfationcm  Romani  Pontificis, 
vndc  cum  hsecconditio  a  iureinfit .  &:  cxnatura  a^us  ?roue- 

31  niat ,  quamuis  omiffa  a  tcftacore  fuilfet ,  pcrindc  habcri  dcber, 
atque  fi  cxprclfa  fuilfct,  I.i.  fiipra  hoc  titul- 1.  conditioncs  ex- 
triniccus  99.fF.codcm  tituIo,I.continuus,  §.cum  ita  ^-dc  vcrb. 
oblig.tradit  Sanchez  i.  tomo-  de  matrimonio.  iib  j.  di/purn.5. 
quxflion.^.  quxeftnumer.  2^.  quia  ncceHario  qui  vulrvnum, 
ctiam  velle  debct ,  &  ccnfetur  id ,  fme  quo  ad  aliud  pcrucniri 
nonpoccft.ex  Rcgula  l.i.digeft.dc  iurifdic.omn.  iudic.&id- 
eo  valcbic  prarccpcum ,  quamuis  illa  conditio,  Si  Romanus 
Pontifex  dijpenfauerit ,  non  cxprimacur.  quod  debet  intelligi, 
quando  in  tercio  vcl  quarco  gradu  impcdimcncum  rcpericur: 
cum  in  his ,  vc  didum  eft ,  (blcanc  Romani  Pontifices  difpen- 
farc,  vt  colligitur  clarc  cx  tradiris pcr  Couar.de  fponfa.i.pac- 
te,  §.9- dedi/pcnfationc.  In  fecundo  auccm  confanguinicatis 
gradu,hodic  hoc  admittcndum  non  cft,nam  cum  in  co  fic  pro- 
hibitadifpcnfatio,iuxta  S.C-T.feflio.i4-  dc  rcforma.matrim- 
c.5.  nififitintcr  Rcgcs  &:  Principcs^proprcr  publicamcaufain, 
vt  tradit  Molin.  dc  Hifpano.primo.dido  cap.15.num.11.  dum 
ait,  quod  eo  cafu  quo  talis  modus  alicui  iniungcrctur  contra- 
hcndi,  &:ditficilis  adquiflcioniscxafuccx  ordinario  vfu,  fe- 
cundum  rclaca  a  Gucicr.  hbrofccundo  C^noni.c.15.  num.109. 
Impoilibihfqucindciudicacur.  vndc  adifpoficionc  vcnicc  rc- 
iiciendus ,  iuxta  fiipradida ,  pcrindcquc  rcmancbit  difpofitio 

33  pura:  &C  licctad  Romanum  PonrificcmpIcnariccxped:crpIc- 
niffima  difpcnfandi  porcftas ,  in  a6bis  difpenfabilibus,  vt  cx  do- 
«^rina  DiuiThoma:in  ^.difl^ind.^^.qu^ft.^.arri.i.docctTur- 
recrcmata  Cardina.  in  opufculoquod  edidicdc  SummaPon- 
rificisaudoriracc.prima^arccquarft.^^  dicicur  camcn  ha:cdif- 
pcnfatio  impoflibilis ,  non  quodomninoPapxfit  impoflibilc 
*•  '  djfpenlare 
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difpcnrarcinpiscdido  gradu ,  roluni  enim  Romano  Pontifici 
inccrdicicur  difpcnfarc  incer  de/ccndentes  perlineamrcdam 
&:hoc,quia  iurc  naturx  vetitum  cft,vt  refoluit  Couar.de  fpon- 
ra.z.p.§.io.n.4-  &  ^.iundtonu.io.Sannafariusa  Rippadefpon- 
ra.&:matri-c.3.art.^.n.i4i.&  i^^.rcdquiadiificilis^&rarocon-  ^ 
ccfTibilis.  *  •    -r  - 

Non  aliensE  hic  a  noftro  inftituto  fe  ofFcruntnobisaHquac  }4 
difficultatcs.licquccashic  trad:.ircdccrcui.  Primacft.quam 
tangitCancc.hb,3.varia.  c.y.n.^oo.&rcft.  Si  tcflator  purc,  &: 
fimpIicitcrlegauitTicio  ccntum,dcindccx  intcrualloadiecit» 
fe  vclIeyVt  Titius  ^lsuUm  in  vxorem  ducat:  drji  non  dncat  legatum  " 
ferdaty  valeattalc  tcftatorispra:ceptum,itavtliIcgatariusiIlud 
pccacpro  cius  adquiiicionc  ccncacur  caucrc  &  caleprarccptum 
non  valcrc docct  Bar-  in  I.fi  quis  teftamento.ii.  ff.dc  conditio- 
infti.qucm  ibi  fcquuntur  AngcI.Pau-&:  Arctin.in  LTicia  tcfta- 
mcnto  133.dc  vcrb.oblig.  &:  cx  fado  confultus  idcm  rcfpondet  / 
Comcus.con  io^.n.i^.lib.z.  &:plurcs  alij^quos  rcfcrtCoftad. 
§.(iarbitratu,amplia-fin.  n.44.  glof  in  Li.  §.^1  quisproptcr.ver- 
bo  per  in  integrum ,  fF.de  icinc.a(3:uqucpriuac.pro  quorumTcn- 
tcncia  faciunc  fcqucncia  fundamenca. 

Primum,  quia  huiufmodi  adcmptio  ccnfctur  fad:ainpcc-  3S 
nam  conuenicntis,  I-i.tf.dc  his  qua:  pccna:  nominc,I.vni.§.fina.  . 
C.co.§.fi.inft:i.dc lcga.  quibus  iuribus  manifc/lc  cdoccmur,  de 
iurc  Digeflorum  nilpoirerclinqui  nominc  po^na: ,  &:in  dic>is 
iuribus  id  clarcnotantDo^Vorcs.  Pichardo  did.  §.  vlrim.  mul- 
to  igitur  fortius  diccndum  cft ,  non  dcbcrc  valcrc  adcmprio- 
ncm  lcgacipccnalis,  circa  macrimonij  libcrcatcm  impcdien- 
dam  ,  vc  in  noftio  ccxc.  &:  in  I-vxorcm  41.  §.  cius  hcresfl-.dc 
icgar.3. 

Et  hcet  prxdifta  fentcntia  ita  confirmata  rcmaneat,contra-  3^ 
riam  tamcndcfcndunt  Oldrad.  confi.  i^>.  &:alij  plurcs,  quos 
refcrunt,  &:fequuntur  Pala.  Rubc.in  repetitionccap.pervc- 
ftras  fccundonotabil.  §.zi.  Cofta  vbi  fiipra ,  confirmaturquc 
iiax  rcfblutio  cx  eo,  quia  cum  l.fccunda,Codic.commu- 
nia  de  lcgar.  qucmadmodum  in  adcmptionepccnalinuUa  da- 
tur  diffcrcntia ,  quia  cffct  tunc  conftituenda  rebus,  non 
vcro  vcrbis  :  data  fupra  dida  fcntentia  pro  vera  diffc- 
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rcnria  vcrbis  conftitiicretur  non  vcro  rebusrin  fpecic  cnim,no- 
Ari  tcx.Icgatum prius  Icgatario  adquiritur ,  6c  dcindc  modo 
non  adimplcto  admittitur. 

Sccundo  confirmarur  cx  co,quia  in    fina.infH.de  Icgar.  lif- 
ponirur,  t]uodfi  hcrcdifimplicitcrinflituto,pri*ceptum  iniun- 
crum  fit,vc  filiamfuam  Scio  macrimonio  collocct:  &:  fi  contra 
fcccnt,  Icgarum prxflet,  valct  lcgatum pccnale :  quamuis  lu- 
rcantiquonon  valuillct,  quod  in  matrimonio  ipfius  heredis 
proccdcrc  ,  docct  lurirconlultus  inl- hcrcs  mcus  78.  digcfl- 
hoc  ticulo,!.  Tiria  134.  digcft- de  vcrbor.obliga.  Vndc  con- 
llac  lcgatum  pocnx*  nominc  rcIicVum  »  li  hcrcs  contraxerir 
cum  Ticia  vcl  Scium  filium  llium  macrimonio  collocaue- 
ric,mcro  lurcvalcrc:  ac  pcr  confequens  non  impedire  Jiber- 
tatcmmacrimoni).  crgo  idem  diccndum  efl  in  fpccic  nofhii 
tcxc.  cui  fubrcripfic  fe  Cance.diclolibro  cercio  >  variar.  cap. 
fcpcimojnumero  ^z.dum  fcnccnciam  fequebacur  Couarru-in 
fccunda  parcc  de  ij>on.  capicc  cercio ,  §.  tercio  ad  fincm  :  qui 
diccbat,  non  pofle  dici  pocnam,  priuari  lucro  ab  co,  qui  il- 
lud  dedic  padlo,  vel  modoadiciflo ,  cx  glofla  in  leg.fecunda, 
Codic.dc  inuc.flipul.iunda  I,  ea  qux  dc  dona.inccr  vi.  &:  in  l.  fi 
duo,  digcfl.  dcadquir.  hcrcdic  rcddirquc  Cancc.  dido  loco 
racioncm  ,  quia  cum  calis  difpofirio  fic  in  codem  ce/lamcnco, 
non  potcft  dici  diucrfa  difpoficio ,  fcd  cadcm cum  in  eo- 
dcm  mftrumcnco  non  dctur  prius ,  nec  po/lerius.  ex  Bar.  & 
Cagno.  dodrina  in  Mcda,  numcro  dccimo  odauo,  digef?-.fi 
cerc.pccac.  Surdus  dccifionc  512.  numcro  ^6.Roca  in  nouif- 
fi.  dccifione756.infinc,prima  parcc,  vbi  aic capicula, veJpa- 
in  codeminflrumcncofcmel.&fimul,  viresin  codem  in- 

ftanti  fumcrc, 

Ncquc  pracdidisobflacccxc.in  didla  lcge  vxorcm  41.  para- 
^raph-eius  heres,digcfl.  dclcgnc^.  quia  incclligenda  cfl:  illius 
tcxc-  dccifio,  acccnco  iurc  quo  legaca  qux  pocnae  nominc  rclin- 
qiicbantur.  cranc  inuciba  ,  cx  dida  lcge  vnica,  Codic.  de 
Jiis  qua:  pccniE  nominc.  dido  paragrapho  final.  indit-  de  Ic- 
gat.  Hodic  auccm  quxlibct  difpoficio ,  qua:  pcenx  nomine 
aJi.juid  continec,  valcc,  ex  nocacis  pcr  Galganct-  dccon- 
di.^L  dcmonflr.c.99.pcr  cocprima  par  niaximc, n.4.  hxc  cnim 
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conditio  concra  voluntatem  tcftatoris  cenfetur  explcta  il  mu- 
lici  cui  lcgatarius  nubcre  clcbcbat,iJIius  nuptiasrcculaucritvt 
docet  Grcgor.Lopcz  ad  l.i^.titulo  4.par.6.in  prin.nifi altcr  cx 
contrahcncibus  dc  iure contrahcrccllctpriuatus,  ncc  alij  nu- 
^(cv\t\.i'\h'\  ant  Ayithylijilto  recufante  C.dc  Inftit.  vbinotant  o- 
mncs:  tunc  cnim  cx  parre  mulicris ,  proj^ccrcius  voluntatcm 
ccnfctur  impcdimcntum  nuptiisintcrpolicum,  ijuodquidcm, 
vbicunque  intcruenit,cum  qucm  impcdicexcuiat  .ipa'na,& 
mora,vt  traditlofcph.Ludoui.  decif.  Pcrufina  io5.n.9.&:  o.&: 
gcncralc  cH",  vt  omnis  conditio  mixta,cuius  implcmcncum  ab 
ahcna  vokmcace  pcndcc ,  cx  inflicucis,  vcl  lcgacariis,  habcacur 
pro  implcca ,  quoties  pcr  cum  ftat ,  in  cuius  pcrfbna  dcbccjm- 
plcri ,  vt  fupra  indida  l.z.  dicitur  l.intcftamcnco  ii.I.fi  icaj^, 
f  .(i  cade  lcgac.i.I.pofldicm  ^.^.itcm  fiquacondicioff.quando 
dics  lcgar.ccdac.&deiurc  Callellje eft  Text.  in  I.j^.tit.^.  par- 
tic.<^. 

Exquibusdicitur  tquodlcgatariuscuifuitrelidum  lega-  44. 
tum,&  adie(5Va  conditio.fi  Tiria:  nupfcric,dcbcccam  requirc- 
rc,vt  cum  co  contrahat:  quod  fi  id  faccrc  rcculhucrir ,  habctur 
tum  conditio  pro  impleta  :  &:poteritIegatum  petere ;  11  vero 
data  opera,  &  dolofe  fe  celarct  muher ,  vc  rcperirinon  poflit, 
habetur  etiam  tunc  conditio  pro  implcta.  vt  ex  Cuma-  in  I.3- 
fF.de  cond.inftit.  &:aliis  obferuat  Acos.  di^to  J.ft  arbitratuli- 
mic.^.num.i^.MoIinavbi  fupranum.i^fedquidfihaec,  cuile- 
gatumerat  relidtimi ,  fub  ca  conditioncnubendieumaliquo, 
ra<5Vo  alicuiustcrtij  impcdiatur  nubcrc,  antalis  conditio  ha- 
beaturpro  impleta,  inquodubio  Gregor.Lopez  adl  i^.tit.^' 
part.^.glofl'.^.  in  fine  vcrboy?  ww^^r^exmente  Sociniin  Lin  tc- 
ftamentola.i.ff-hoc  tit.dicit,  perindceflc  dicendum,  acfifor- 
tuito,&  cafu  periret,hoc  cnim  ait,ita  intelligendum  cflc^quan-     • ' 
do  tertius  iuftc  impediret ,  nam  fi  iniufte ,  tunc  ait,  efle  recur- 
rcndum  ad ea,  quae  habenturin I.inde  Neratius,  23. §.idem  Iu« 
lianus  lo.prim.  fl^ad  hAquiham  ,  quod  traditMoIinade  Hi- 
fpano.primo.Iib.z.cap  i^.  nu.40.  quodextraordinarioiure  in 

45 

vltimisvoluntatibusearumfauorcfiiit  receptum.  Vndeh^c 
interprctatio  non  eft  ad  contra(flus  cxtendenda,  doccrGre- 
gor.  Lopcz  ad  diflam  l.i  ?  .glofl'7  vcrbo  e  nonfileefjbarga-  Ex 
quibusrciicicur  Caacc*  opinio  didlo  capit./.num.^o^.  vbi  in 
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concradtibus  cam  difpofitionem  locimi  habcrx;  actcflatur,  cx 
gencrali  dodrina  ,  quod  validum  fit  argumcntum  de  contra- 
dibus  ad  vltimas  volutates.  Qua:  dodrina vltra  quod gcnera- 
lis  cllySc  Cic  in  ic  vcra  lit ,  locum  ramcn  iibi  vcndic.ir ,  vbi  mili- 
tat  cadcm  racioriccus  ii  diucria.  Hic  autcm cx  didl:is,Iongc  di-" 
ucrrain  rationcm  militarc  apparct,cum  id  quod  fic.Fauore  vlri- 
mx  dilpoficionis  fiac:  qui  quidcm  fauor  rcfpcdu  concra6l:uum 
4^  non  actcnditur,  &:  lic  in  concradibus,quamuis  implcmcncum 
condicionis  faclocius ,  in  cuius  pcrfona  dcbcc  adunplcri ,  non 
fcquatur^non  iiabccurpro  implcca  ,  fecundum  communcm, 
quamrcfbliiiccx  plurnnorum  mcntc  Grcgor.  Lopcz  in  didal. 
1 4.  tir.  4.p.  6,vci\  dr  non fe  le  efjhar^ara iCofia.  dicco  §.fi  arbicratu 
limic.j.num.iS.MoIina  vbi  fupra,numero  19.  Qua:  fcnccncia  in 
pundo  iuris  vcrior  vidccur,  dc  cfl ,  fcilicctli  mulicr ,  cum  qua 
lcgatariuscontrahere  iuflliscrat ,  deccdac ,  Icgacum  pcci  noii 
poccfll.Icgacum  ^.Cdc  cond.  inccr.I.in  ccftamcnto^r.hoc  cir. 
dida  l.i4.cic-4.p.<J.&:recepcam  ccftacur  Molinadido  hb.i.ca- 
.picc  15.nu.25.cunc  enim  condicionem  non  proimpleca.fedpro 
dcfcda  habcndam  ellc,  cxiuribusconnrmat  Mohn.didoJo- 
co.&:cx  I.i3.tit.4.p.<^.  Vbidiffcrcnciamconfticuicexopinionc 
Alcx.inl.j.Cod.dc  inftit  &:fubft:ic.  an  ccftacor  volucricmacri- 
moniumconcrahi,  fauorc  mulicrisinfticucx,  vclcui  fuic  lega- 
tum  apponacurcondicio,  fi  pcripfimnon  /laccon/cquicurlibi 
rehdum ,  G  vero  ccftacor  hoc  fccit  incuitu  Sc  fauorc  illius  ho- 
minis.iiconcraherec  cum  iftamuhcrccunc  cum  cius  volunca- 
ti  rclinquacur,&:  cius  fiuorc  fccityil  ipic  nolic  concrahcrc  non 
dcbcbicurhcrcdicas,  vcJIcgacum  I.lcruo  legaco  §.h  ccftatorfF. 
dclcga.i. 

47  Scddubitari  poccfl:  an  idcmdicendum  fit  iii  fpccic  noftri 
Tcxr.rcccpcuis  camcn  cft:,hic  valcrc  Icgacum,  quamuis  mulicr 
dcccdac.quia  non  loquicurdc  lcgacocondicionaIi,fcd  modali, 
modus  autcininiunduSjlipcr  caliim  dcficiac,nonfacic  dcricc- 
rclcgacum.nccillud  rcfblu!c,vc  docet  Immo.  numcr.i.Pau.n. 
fina  in  d.l.intcft:anicnco.Socin.inI.quibus  diebus  ^.fina.n.ii^. 
AIcx.  in  I.i  num.^.C.deinft^ic.  Corncuscolum.fina.  Riminal. 
n.4.vbi  iupra.  Alcx.con.ioi.in  prin.num.^.quod  nocacGalga- 
nc.dc  condic.     demonflr.  z.p.cap. 3.^.15.  rcfolucns,  moduin 

^8  mixtumpcrcafunideficicntcni,  habcripro  implcto,  qiiando 
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vcl  fortuitocaru,nulla  culpa  alicuius  interucniente  cleHcit>vel 
quandofado  altcriusquaingrauati ,  quia  fi  flidograuati  cius 
implcmcntumimpcditur  ,  non  hahcturmodus  proimpleto, 
quam  lcntcntiam  confirmant  cxLLucius  Titius  88.§.qui(quis 
lo  primcr.fF.dcIcgar.i.vbi  duobus  vnoquoquc  prodimidiahc-  4^ 
rcdibus  innitutis&:  adicclo  pado>  vr  tabcrnam  Fcrrariam  pro 
a"quilibusportionibusgubcrnarcnt,a]tcro  coruminvica  tcfta- 
toris  mortuojlupcrflcsad  rotam  hcrcditaccmadmittirur.quia 
tunccum  adimplcmcntum  modi  illius  appofitiim  dcficiat  pcr 
caium  fortuitumm  pcribnaillius  ,  qui  illum  tcncbaruraihm  • 
plcrc,  non  ex  eo  tcHamcncaria  di(po(itio  corruir.  DifFcrcntia 
cnimintermodum,  &c  conditioncm,  hxccft:,quodcxmodo 
ftatim  oritur  obligatio,&:a£l:io.l.i.C.de  his  quariiib  modo.no- 
tauimus  fupra  in  ^.p.Rubricx  quam  lcgatarius  rctinet ,  diucr- 
liim  tamcn  eft  in  conditione,qu^  ii  antc  non  cxiftit,impcdit  a- 
d:ionis  natiuitatcm- Vnde  cum  modus  prxfupponat  obligatio- 
ncm  pr^cedcntcm,&:  retcntionem,facilioreritrctentio,t|uam 
adquifitio.l.patre,8.fF.de  hisqui  flint  fiii  vel  alicn.iuris. 

Sunttamcn  qui  contrarium  dcfcndunt,ncmpcmodumde-  5^ 
ficientc  pcr  cafum,non  faccrc  deficcrc  rclidu.  ita  Cinus  in  l.i. 
in  fine  C.dcinft&:  ibiFuIgo.n.()Dcciusn<>.&:  ii.Corncus  co. 
3i2,n.i4.1ib.i.&: relati ab  Acos.Iib. i-lclcda.cap.iz.num.y.  pro 
qua  fcntcntia  facit  Tcxt.in  Li.  C-dc  his  quq  fub  modo.vbi  liccc 
modus  adfcriptus,pro  conditione  obferuatur,  Ci  tamcnmodus 
dcficiat,vel  eius  adimplcmcntiim  non  fcquatur,  dummodo 
nonftctper eum,qui  illum  adimplcre  tcncbatur,  vcl  fi  eius  ad- 
implcmcnrum  cd mixcum ,  lcgatum  non  valcbit ,  ncquc  dcfe- 
6lusip(ius  adimplemcnti  obcrit. 

Ncquc  in  contrarium  obftat  Tcxt.  in  I.Lucius  Titius,88.§.fi 
quis  lo  primcr  {F-dc  Icgat.2.  quia  non  IoquituriIleTcxt.de  le- 
gato  rehdofubmodo,  fcd  de  puro  ,  cui  anncxum  fuit  onus  fi- 
dcicommi/fi,  quo  cafii  fi  fidcicommifllim  prxftaii  ncqucat,Ic- 
gatum  mancbit  hberum  penes  lcgatarium ,  arg.I.vni.  §.  in  pri- 
mo  &:  §.pro fccundo  C.dc  cadu.tollen.  diuerfum  tamcn  cll  in 
lcgatomodali,quiamodusccnfetur  caufa  finalis ;  l.i.lfina.fi. 
dcdon;i.&:  idco  ccfiantc  modo,legatumrcfoluitur,hanc  inter- 
prctationem  obfcruant  Caftrcn.in  d.I.Lucius  Titius  Dcci-nu- 
mcr.io.in  d.Li.dc  inftit.&:fubllit.FuIgo.in  Li.  inEnc  Cdchis 
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clufio,tollatqiic,&:dirimat  vim,«S«:  clFcdum  ipfius.  priric.  infti.  57 
de  exccp  l.r.  &:toto  tit.ff.eod.  &c  hoc  fcnlu  cxiftimo  cfTc  acci- 
piendam  do£brinam  Silcti  con.75.  lib.i.  {iiorum  conli.  dc  dotc 
icgitima  num.zj.  vbi  diccbat,quod  dcficiente  modo ,  non  dc- 
ficicbat  lcgatum,intclligatur  ipfbiurc,cumiam  ortacflctobli- 
gatio,iuxta  (lipra  tradita,dcficcre  tamen  legatum  lub  modo  rc- 
li£^um,eo  dcncientc  ope  exceptionis. 

Ncquc  i  inftituto  noftro  alicnum  crit  inquirere ,  an  fi  lc- 
gatum  alicui  lit  rclidum  dc  ccntum  ,  vcl  dc  duccntis ,  fub  co 
pa£lo,x//  nonnuhatyntjt  ele  cenfinfr,'^:^  *voluntate  terttf  y  talis  tcfta- 
mentaria  difpofitio  tcncat,&:  huiufrnodi  pracccptum  tanqaam 
impcditiuum  libertatis  matrimonij  nuUum  proHiis  mdicatiir 
l.cuiti  talc§.(i  arbitraw  infra  hoc  tit.l.turpia  57.§.r.(F.dc  lcga- 
I .  vbi  hsEc  conditioyf/arhitratu  /^r/y>«rpy?r//,improbatur.&:.licet 
multi  vclint  arbitratum  pro  nuda  voluntatc  accipi,  co  quod  in  59 
boni  viriarbitrionullalitmoral.i.dclegat.i.  tradit  Cance.  li- 
bro  5.varia.  cap.7.  numcro  rcccptiorcm tamcn  attcftatur 
/cncentiam,improbari  prxdi£tam  conditioncm,cum  mora  nu- 
ptiis  apponatur  ,quia  ahcnum  arbitrium  expcdarc  tcncrctur, 
icj  Fulgo.con.9<j.Corne.con.io5.  Molma  dc  Hiipano.primo. 
lib.  2.cap.i3.num.55.  Spino de  tcftamcn.glof.H  num.^s».  &c i- 
pfam  conditioncm  pro  non  adic^Sla  habendam,&:  a  difpoiirio- 
ne  rcpcIIi,'atteft:aturBcncdic.  in|c.  Rainutius  vcrbo  tjut  cnm 
^liena  contrahens  numcr.ii.  Sanchezde  matrim.  libro  i.prima 
p.dirp.34.num.2o.cumlitcontra  hommum  naturam,quia  in-  ^j. 
cercum  efrcr.quando  ille  arbitrarctur.  harc  autcminccrtirudo 
remporis ,  perpetuo  impcdimento  xquiparatur  l.furficit  tF.de 
condit.&:  dcmonft.notat  Coftain  di<flo  §.cum  tale  Hmit.  8.nu. 
9  {blcntcnimrciici  conditioncs ,  per  quasquisadcontrahen-  62, 
dum  timidior  rcdderctur.  ita  refbluic  cx  plurimorum  mcnte 
Cance.  dido  capitc  7.^11^.295.  dum  atteftatur  ita  in  Rcgio 
fuprcmo  Cataloniac  conciho  fiiin'c  dccifum  ,  dic  ^^.Augufti 
1597.  in  caufa  coniugum  Subirats,  contra  coniuges  Palomas, 
fcriba  cauiie  crat  Bofch  vbi  fuit  dcclaratimi  lcgatum  fadum 
per  Patruum,dc  quadringenris  nepti  cx  fratrc,  fub  condirionc  * 
vt  ccncrctur  nubere  cum  confenlu  tertij ,  dcbcri ,  licet  ipfa  lc- 
gataria  di6bum  conrcnTum  non  fuiirctfecuta.  Et  idcm  poftea 
ineodcm  Senatu ,  rcfcrcAtc  cgregio  Scnatorc  Saluatorc  Fon- 
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'  \  .  tancc,  nunc  infupremo  Ardgonix  conciJio  Begenfc  in  caufa 
Francifci  de  Oriz  Domicelli ,  contranobilcm  Michaclem  dc 
"  ^  •  Blancs,  &  nobilcm  Angelam  eius  vxorcm,  vbi  cum  Galccran- 
dus  de  Vallgorncra.  inftituinct  dofViinam  Angelam  eius  filiam 
i-.  *  *  hcrcdcm  ,  &  poftea  fubdidinct,qiioddida  Angcla  ciLis/ilia, 
\  - •    '  .  nonpofletnubereabfquc  hccntia,  &  voIuntatcpecita,&ob- 

! ^  .     tenta  a  matrc  fua.alias  priuabat cam ccrta parcc  bonorum fiio- 

i'      .  rum ,  quamvolcbac  appIicariThomarde  OriznejTioci  ex  filia, 

}  :''*     •         cum  dida  nobilis  Angcla  niipfiircc  concra  exprcflam  volunca- 

f  '  *      ccmmacrisfux  cumdidoDonMichacIe  dc  BlancSj&poifl-ea 

,  ,  ^       didusThomasdcOriz.&iliccpcndcnceeomorcuo,  Francii- 

•  Cus  cius  fraccr,&:  hcrcs^pcciillccadiudicari  prardida  bona,fuit 

i  '  impoficum  filcncium  dido  dc  Oriz.  quia  videhcec  pccna  illa 

ccn|ebacurappofica,in  odium  macrimonij .  ipfiufque  hberam 
.  ' ,  concrahcndiIibcrcacem,& faculcacemadimcbac,  quodiecus 

:       ^  eirerificc/lacornondixillcc,  quod  nonnubcrecni/ide  confcn- 

'  fu  ccrcij ;  fcd  ica ,  quod  nubcrcc  de  confilio  tertij ,  quia  talis  di- 

v-v^  *.  fpolitio  vim  confilij  Cenct ,  &  valct;  cum  confilium  non  fit  nc- 

,1  V.  . :  ,         cefl'ariofcqucndum,{edfufficitquod  isquidcconfilioaliciijus 
debet  nubere,vt  ad  fucceflionem  admittatur ,  cum  a  qup  iliud 
dcbet  accipcrc  moncat,&:  monitione  fada  poteft  ad  vlteriora 
•      progrcdi ;  quod  cx  mcnte  Cini  in  difta  I.  cum  tale  $-  arbitratu 
tenccLudouic.a  MoIinadidoIib.i.c.i3*num.3^.  &antc  eum 
Benedic.did:oc.Rainutius  verboquicum  aJiamatrim.contra- 
Ir-.       •  .     hens nu.88.  Roderic.  Suarez  inl. i-rit-  de  Jes  cafamientos  hbro 
Ny  5.fori  Cancc.  didoloconumero  98.  &  in  quahbetahatcfta- 

^  ^  V..  mcntaria  difpofitionc fada,vc  quid  non  /inc,nih  dc  confilio  ccr- 
l'  .  -  *  tij,noncffcneccflariofequcndumconfilium  {edcocafu /ii/fi- 
[  '  cerc  ,  quod  intcrpelJetur  illcdc  cuiusconfliiodifpofitio  erat 

-  cx/cqucnda,  docet  laccMatiencoIibro5.hou^»recopila.tit.4^ 

n^  -'.  *  I.i^.glof  i.nu.<ji-pcrtotum.Sanchez  dematrim.volum.i.Iibro 
K  '     i.di/p.34.n.x4-5«:25.  vbi  quod  tcmporis  fpacium  debeat  cxpe- 

•Jf'J*  ftare,  qui  confilium  pctic ,  quod  deducitur ex  eo,  quod  tradit 

\    \'  Ioan.Guticr.Canonica.qua:flio.hb.i.qua:fl,2o.num.i6.vbi  aic,^ 

[  5."-  *     *   •  valcre  diJpolicioncm  flpacriplacuericrelbluens,  quod  cft  ho- 
i-*-*  .  *  .  .  ncfl:a,&:vahda,ncccurprsiudicaripoccfl:. 
w*,  ■  X  . .'  Liccc  auccm  ha:c  condicio ,  quod  nuptU  de  confenfn  pAtris finnt 

"        honefta iudicecur  ex  Gucicr-dido  loco  ,  &  cx  audoribus  pcr 

cum 


r 


Digitized  by^Qpogle 


ET  DeMONSTR.  Ca  VSIS    ET  MODIST  547 

cum  rclatis,&:  xqiia:nc  fiIixindi^nisnLibanc,iIiis,quibus  amo- 
rcobc^cata:,  blanditiis,  &clonisfe  in  vxorcs  tradunt ,  qua:{b- 
lcnt  cllc  magnx, &: quotidiana:  occalioncs ,  vt facilitcraman- 
tcs  abfque  prouida  in  futurum.cogitationc  intcr  Cc  contra- 
hant,vtiufta:  &:piaclcgeshuman^  dilponant,nonalias  contra- 
Iii,nifi  dc parcntum  conlcnlu,pccnas  m  contra  facicntcs  irapo- 
ncndo ,  vt  dc  iurc  Cataloni^  in  conftit.  lccunda  (iib  ritulo  de 
fponlalibus  dc  matri.qux  fuit  lacobi  primi  in  curiis  rcgni  Va- 
icntiaranni  1119.  qua  mulicribus  nubcntibus  fincconfcnfu  pa- 
rcntum  ,  aut  tutorum ,  &  in  corumdcfcclum  propinquorum, 
pccna  infligitur ,  vt  omnimodo  a  bonorum  paccrnorum,&  ma- 
tcrnorum  fucccflionc  pcnitus  rcpcllantur,  6c  in  conft.tcrtia  c- 
iuidem  tituli  qu^  fuit  Fcrdinan.  primi  in  curiis  Barcinonc  anni 
i4i3.vbiflmilispoenafl:atuitur.  &:in  pragma.vni.  lacobi  primi 
fub  codcmticulo&iidemdc  iurercgni  Caftcllxl.i.titulo  pri-  68 
rao  hb.5.  noux  rccopila.  qu^  fliic  Rcgis  Ildcfo.n.invilla  Com- 
pluc>anni  i38<7.&: inl.^.cit.^.partic.^.  &:inL49.Tauri.non  ta- 
men  hoc  tranflt  linc  magna  diflicultatc.cft  cnim  dubium  intcr 
Do£lorcs,an  lcx  ciuilis  jpotucrit  hoc  fl:atuerc,  dc  impcrarc ,  vt  69 
huptix  non,  nifl  de  confcnfu  parcntum.  vcl  tutorum ,  &:  in  c6- 
rumdcfc^lu  dc  confcnlLi  propinquorum  agnatorum  contra- 
hanr,pccnas  contra  flicicntibus  imponcndo.  In  qua  quxftionc 
Anthon.Gomcz  adl.^^.Taurinumcr.i.cxiflimacpotuiirc  lc- 
gcmciuilcmimponcrcfimilempocnam.  ducitur  cx  eo,  quod  7° 
tunc  Princcpsfccularis ,  vel  Icxnon  difponit  circa  fubftanrialia 
ipiius  facramcnti,vndc  non  difponcndo  circafubftancialia,bc- 
nc poccricquia  inducitur  cius  difpofirio  ad  vitanda  coc  damna, 
&:incommoda>qux  cx  aducrfo  fcquuncur.fcduccndopucllas 
nobilcs,  &:  virgincsvcnubantpaupcribus ,  multoticsindignis. 
hoc  cnim  cafu  prxtcndit  didus  Gomcz.  Icgcm  ciuilcm ,  &:  _ 
principcm  fccuIarcm,vcriireadiuuandoius  Canonicumquani  ^ 
icntcntiamfuitctiamamplcxus  Ladoui.aMoIinaThcoIog.de 
iufti.&:  iurc  ti-a^a-L.dif^'ij6-\crCic.contrarfamJe,v/e/7fiaw  prq- 
tcr  quofdam  diccns,  &:  aflcrcns,  talcs  legcs  fccularcs  principcs 
potuiflc  faccrc ,  qui  ait  Ecclcfiam  nunquam  intcndinc prohi  - 
bcrc  Principibusfccularibus,  nc  flmilcslcges  ac  pccnasin  fuis 
prouinciisconftitucrcnt ,  quia  ait  cx  talibuslcgibus  nullum 
impedimcnrumgcncratur  facramcnro  matrimonij,  auinimo 
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prxtendit ex  calibus  Jegibus  rccularibus ,  animarum  faluti  effc 
prolpedrum ,  quia  filij  ,8cfilix  frqno  quodam  cenfcn tur  adftri- 
di ,  nc  cum  canto  fuo  proprio ,  ruorumquc  parentum  fpiritua- 
li  damno,  &  tcmporali.matrimonio iunganrur.  Et  licct  dic^us 

7^  Molinadidolocojinrefponfioneadargumcntum  procontra- 
ria  dicacquod  cx  tali  poenarum  appofitionejContrabcntes  non 
impcdiantur,  quia  habcnt  ius  ad  tradcndum  fibi  mutuo  pcr 
contradummacrimonij,quem  in  facie  Ecclcfix  cclcbrarcvo- 
lunt,&:  eo  calu  validum  efle  quo  contrahant,&  alia  fundamcn- 
taadducat,  pro  confirmationc  iiix  opinionis  contraria:  no(hx 
refblutioni,  parum  tamcn,  &:  vt  vcrius  dicam ,  ml  mc  moucnt, 
vt  ipfiuslcntcntiamin  hoc  pundo  {equar. 

73  Prxdictam  cnim  lententiam  ,  co  cafu  admittcndam  exifti- 
marem,  quando  lex  ciuilis  difponcret,  adiuuandoius  Canoni- 
cum  ,  ncmpe  imponcndo  poenas  contraclandcftine  contra- 
hcntcs ,  vel  contra  eos  ,  qui  aiurc  Canonicoprohibiti  contra- 
himt,vtapparecexdi£tah49.&:ex  Gregor.  Lopcz  d.l.^.titulo 

4^  3.part.4.  verbo  afurto inefcondidameftte .  icd  imponcre  pcenani. 
pcr  quamlibertas  matrimonij  impediaair,  procul  dubio  longe 
rcpellcndacfl:,nec  hoc  potuita  Principe ,  vel  lege  fecuJari  fta^ 
tui,  vtlate  tradit  Maticnco ,  &  multorumgrauiflimorum  Do- 
dorum  audoritatibus  comprobat,  libro  y.nou<^  recopila;  titu- 
lo  r.dematrimonio  I.z.gl-^.a  n.z.  icd  quis  eftqui  ditere  poflSc, 
ind.I.49.Tauri.impcdirilibcrcatc  contrahedi  matrimoniu,vcl 
pccnas  ibi  apponi ,  per  quas ,  quis  ad  contrahendum  matrimow 
nium  timidior  rcddatur  r  millus  ccrtc ,  nam  ca  lcx  Iblum  impo- 
nituccnam,  contracLmdcftinc  contrahcntcs ,  vt  apparct  e:lc 
verbis  ciufdcmmctlcgisibi  Mandamos  qttc  el que  contraure  m». 
trimonio^qae  la  Jglefm  tubiere por  ciandefhno^con  algunamuger  ^forel 
ynifmo  echoM  y  los  cjue  en  ello  entreutnieren^  y  los  que  de  tal  matrimor'' 
nio  fueren  tefigosjncurran  en  perdimiento  de  tedos fus  btenes:  y  fean 
apltcados  a  nueflra  camarafcan  defterrados  deftos  nueHros  Reynos ,  en 
los  qtiAlcsnoentren  fopcna  de  muerte y  que  efta  fea  tuflacaufa^paraque 
(Ipadre.y  la  J»adre pucdandesheredar  ft  quiferen,aft44  htjos ,  quede 
talmatrimonio  contraxeren:  loqualotro  ninguno  pueda  acufar  ^  fino 
el pAdrey  la  madrcmuerto  elpadre^  Eccc  vcrLa  dxQix  Icgis,qu<^  hic 
cxprimivolui,vtlM  quiiura  Caftcllxpcnesfc non  habcnt,vi- 
dcanc  quam  darc  Gomez.  in  eius  intcrprccationc  diucrfimo- 

•  de. 


Google 


liT  Demonstr.  Cavsis  etMoois.  345> 
dc  abcointclleda,quoalij  illamintclligunt.loquaturin  dida  7^ 
1.49.Tauri,dun\  ait  poflc Principem  (ccularcmjdilpofitioncm 
circa  niatrimonij  contradum  faccre ,  dummodo  non  circa 
fubftantialia  cius.  Exiftioiabantenimplures  Gomez.indiftm  - 
ftc  loqui  de  pcenis ,  a  Principe  nppofitis ,  conti a  matrimonium 
contralicntcslinc  voluntntc  parentum,  &:  dccipiuntur  fanc:  *  - 
quiaiblumloquiturrccundumdilpofitioncmdidacl  49.  Tau- 
ri ,  qua:  folum  irrogat  pocnas ,  contra  cos  qui  clandcftinc  con- 
trahunr.   Vndc  cum  de  iure  Canonico ,  talia  matrimonia  re- 
probcntur ,  nil  mirum  ,  fi  difpofitio  fccularis  ci  conformis  va- 
kat,&  fuftineatur.fuftinctur  cnim  non  ex  fuamct  difpofitionc, 
fedquiaconformis,  &  noncontrariaiuri  Canonico-  &:iuxt.i  ^ 
hanc  rc(blutionem  valcbit  difpofitio  l.^.tit.^.part.^.in  prima  e- 
ius  partcrquatenus  difponit,  &:  prohibct  matrimonia  fieri  clan- 
dcftine  &:occultc,quiafimihtertahs  lcgisdiipofitio,  vcnit  ad 
coadiuuandum  lus  Canonicum ,  vndc  filius,  fcu  filia  ctiam  vi-  7^ 
dua  contrahcns  clandcftinc .  a  patre  rcdc  potcrit  cxhercdari, 
non  quia  nupfcrit  contra  voluntatcm,vt  in  (ecunda  parte  di^t? 
1.5.  dicitur.icd  quia  cladcftinc  contra  difpolirioncm  S-C.  T-vt 
refert  Gurier.lib.^  prad.q.^.pcrtornm^nontame  valcbitd.K^. 
rit.5.parric-4.in cius fccundapartc  ihi-Mas  ApalaMnas^e  cotjfabi- 
eluria  delpadre^  deU  madre  deaquella ,  con  qmenqttierecatar  ,fi  los 
ouiercfi  non  de  los  otros partentes  mas  cercanos  >  e fi algnna  c ontra 
fio  ficiere.mandamos  que  fea  nnttdo>enpoderde  los  parientesmascer- 
canos  de  aquella ,  con  qnien  afi  cafiare ,  con  todo  loque  hohiere,  pero  de- 
fendemos  que  no  lo  mateny  nm  hifien.  ni  tefagan  otro  mal yftteras  en- 
deque ,  fe firuan  del  mientre  hiutere-  ca  gifida  cota  es,que  pues  tal def 
honrra fico  a  ella^e  fus pat^entes,  que  rectba  por  ende  efia  pena ,  porque  7t 
fiempre  fue  deshonrrado,  e  fihauerno  lo  pudieren  ^mandamos  que  le 
tomentodo  quanto  ouiere ,  e  apodercn  dello  los  partentes  della.  Cln- 
re  enim  in  hac  lecunda  partc  conftat  ,  dilpolirioncm  cius 
cftc  impeditiuam  matrimonij  ,  &:  lic  non  cftc  (cruandam, 
qUodidcm  tcncntcm  poftharc  a  mc  elaboratainucni  Molin.  ^ 
Thcolog.dciuftit  &:  iurc  trada.2.difput.i7<J  vcrbo  ohferua  ho-  ^ 
die.  tota  enim  fubftantia  matrimonij  principalis  non  fo- 
lum  dc  iure  ciuili  confiftit  in  mutuo  confcnfu  contrahcn- 
rium ,  vt  in  Icgc  nuptias  30.IF.  da  rcgul.  iuris  fcd  ctiaip  dc 
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•  itircCanortico,  cx  quo  vltra  fi.pradiclum  mntuumcon/cn  ' 
lum  .  rcquintur  quod  f.t  libcrus .  &  fpontancus.  Vndc  ot2Z 
dularum  lcgum  d.fpofitio  pcrmdc  cft,  ac  f.  non  Cuiffct  f^- 
icn .  nec  proptcrca  obdnuandx  (lyit  cius  pccna:  ,  vt  refl-,. 
Grcgor.  Lop«  dida  lcgcquinta,  titulo  tertio,  part.ciai 
quarca  ,   vcrbo  .  f„ru  „,  ,fionM,mentc.  idcm  amplcdi 
tur  Mat.cnco ,  libro  quinto  noux  rccopilat-  ad  I  Ibcund  elof." 
la  quarta,  numcro  tcrtio  &quarto.  quia  ait  .ndiftinac  volun 
tatcm  hbcram ,  &  Ipontancam  dcberc  cflc .  vt  l.cct  vclit  fil 
l.a  m.u-.co  .nd.gno  cius  gcncrofitatc  .luberc.  non  point  ah 
co  pnuar. .  vt  .ipparct  cxd.clis  &rclblutis  aMacicnco  dido 
nuir.;. 

Ncquc  in  cont.ar.um  obftat  diccrc .  quod  iam  dc  iuw' 
vctcr.  rcqu.rcbaturconlenluspatcrnus.  vtde  .ure  Canon/« 
•n  ctp.l.onorat..r  51.  quarft.lbcunda,  &  dciurc  ciuili  lee. fc- 
cunda.  digcft.dcr.cunupciar.princip.Inftit.  dc  nupt  guia 
d.c.cur,  ncquc  dc  lurc  Canonico.  ncc  ciu.li  talcm  con- 
fcilum  rcqu.ri  dc  ncccintatc ,  fcd  Iblum  de  honcftate  & 
rcuercnna,  vt  notatur  ad  glofl-am  marginalcm  verbo  dc- 
bcat.d.cto  princip.  Inftit.  dc  nupt-  &  comprobatur  ex  cap. 
fufficat  i7-  qua:ft.onelccunda,.nglofla.&hanci.uerprcta- 
t.oncm  amplca.tur  Grcgor.  Lopcz  i.,  diaalege  quinta,  ti 
tulo  tcrt.o,part.cula  quarta,  vcrbo  kfurto  m  efiMmeme. 
c.rcaflied.um  vcrl.c  nccobftat.  quod  idem  vidctur  doccrc  V 
I.chiirdo  inftir.de  nup..nprinc.num.ii.  &:omniumnoui7n 
mus  Don  Ludouic  a  Pcgucra  inlijis  dccifionibusl.b.i.cap.s 
nuin.f).       •-    .  ^  ' 

■  VnJcfimil.tcraddiaasnoftrasconftitutioncsfbcundajnA: 
tcrnam,&adpr.igm.it.vnict.nilo  dc  fponlbl.  &  matri.  dico,  • 
poenas.b.  confcntas  nullius  cft-e  moment. ,  roboris.  &elKca- 
cias.  Quoad  carum  execHtioncii,  cumpercasi.npcd.aturli- 
bcM  hicultas  nubcndi.  noncn.m  Iblum  dcbcnc  pccnalcsdif-  ' 
pol.concs  reiici,  ver..m  cciam  &:  illx.  pcr  qu.is  qu.S4dcon- 
trahendum  nm.dior  redd.tur .  Cance.  dido  capitulo  /bpd- 
mo .  nu.nero  195.  Licct  fi.it  magna  a:quitatc  fundatx  &  li- 
cct  lap.ent.in.nus  ille  Anthon.  Oliba  Rcgij  Cacalomx  lul- 
prcm.  conch,  Senator.  (iuius  doarina:  &  crud.c.oms.  mc 
•.     .  .  ,  imparcm 
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imparem  niinc  cllc ,  &  Fore  lentio.   inufati.  aliumnamqiie 
dciurcfifcicapitclcptimo,n\imcro  58.  &  59.   anerar,  valcrcT 
dirpofirioncm  didarum  conftitutionum ,  &:pragmatica:,  quia 
ait  valcrC  lcgcs  &:  conftitutioncs  fbculares,  licet  fccundario, 
&c  quodammodo  prariudiccnt  Ecclcfix ,  quia  quod  cft:  fccun- 
dario ,    &C  in  confcquentiam  rcmotum ,  non  attcnditur :  fcd^ 
id  quod  principalitcr  fit.  vt  latc  pcr  ditlum  Oliba  dido  lo- 
co  qucm  fcqui  vidctur  Cancc.  libro  tcrtio  variar.  capitc  vn- 
dccimo  de  fponfa.    Contrarium  ramcn  longc  vcrius  cxifti- 
mo,  cum  cxnouiori  iurc,  &c  difpofitione  Canonica,  ncm- 
pc  cx  concilio  Tridcnrino  rcilion.vigclimaquarta  dc  rcforma.  • 
matri.  capitc  primo  ftatuatur,  vt  nullus  conlcnfus  patcrnus 
rcquiratur:  ftatuendo  rcmcdia,  vt  ccftcnt  fraudcs.  &:fcdu- 
^lioncs,  quibus  virgincs  &c  alia:  fccminx  fiib  patris  fcu  alio- 
rum  potcftatc ,  &:  protcdionc  conftitutac decipicbantunncm-  . 
pc  nc  clandeftinc  contrahcrc  poflcnt,   led  coram  Parroco,    •  r 
&:  tcftibus ,  &:  fi  alitcr  contraxcrint .  ipfo  iurc  fit  nnllus  con- 
tradus  vt  in  codcm  dccrcto  continctur,  vbi  fub  his  vcrbis 
ft:atuitur.    Tametfi  dtibitandum  mn  if  clandeftina  matrimonia^ 
lihero  contrahentium  confinfu  faBa  ,  rata  &  lera  efe  matrimo- 
nia  ,  quandiu  Ecclefra  ea  trrtta  nonfectt :  &  frotnde  ture  damnan- 
difnt  tllt ,   vt  €05  fan^a  fynodm  anathcmate  damnat ,  qut  ca  ve- 
ra  ac  rata  ejfe  negant :  quique  falso  affirmant  ^  matrimonta  a  fi  J'. 
lijsfamtltas  fine  confenfu  farentum  contra^a  irrita  effe>  &farente5 
ea  rata  vel  irrtta  facere  foffe^ :  mlomtntis  fanffa  Dei  Ecclefa  ex 
iumfftmis  caufts  tlla  femfer  detefata  ef ,  attfue  frohtbuit    Et  in    ^  ' 
fcqucntibus  vcrbis   ( qua;  hic  fpccificc  rcccnfcre  longa  com-  " 
mcntatio  protrahcrctur )  formam  tradcndo  ftatuitur.  quarc  %^ 
non  audebunt  palam  contrahcre,non  fcruatis  dcnunciationib.    , . 
&:  forma  ciuldem  concilij  abfqi  parcntum,&: ahorum  fub  quo- 
rum  protcdionc  funt,  confcnfu  &:  hccntia-  Quod  quam  con-  ^ 
ducibilc  Rcipublicx  fir,ncmo  eft  qui  ambigat.  Eccc  quomodo 
anathcma  dicitur  iS  qui  dicit,  patris  con(cnfum  matrimonium 
dcbcrc  pra:ccdcrc  vclimpcdirc,  auttardarccontradum  ma-    ^ . 
trimonij.  v  -  ... 

Vndc  coadus  vcritatc,  nouitcr  me  vlrima!  fcntcntiae  fub-  87 
fcribo,ncmpc  (imilcs  lcgcs,conilitutiones,  ac  pragmaticas,  pcr  • 
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qiiaspoenarcontrahcntibusfiiie  parentum  confcnfU  apponun-'^ 
tiir,niillas,&:fupcriiacuasquoad  carum  exccutioncm  circ.lianc 
(equcndam  cdc  attcftatur  Pichardo  in  princ»  inft:it.denuptii« 
num.ii.Sanchcz  dc  matrimo  i.tamo lib  i.  difp.^^. nii. 21.  hanc 
vt  tutiorcm  tradit  Saiichcz  dc  matrimo.  tomo  r.  lib.^.difput- 
.2f.'i.2.cum  (cquenti.&rlatiflimc  difputatam .  hancquc  partem 
rcqucntcm,poft  amc  hi'cclaborata,inucni  nobilcm  Ludouic. 
a  Pcgucra  in  fuis  dccilionibus  Rcgij  Cataloniae  fuprcmi  Sena- 
tusc.(J.pcr  totum,vol.2.  idcm  tcncntem,  adduccndoprc\Fun- 
damento ,  quod  matrimonium  requirit  ilhus  quicontrahitU- 
berum  arbirrium,&:  quod  dciurc  Canonico  filiusfamiliasabf^ 
que  parris  conlcnfli  potcH:  matrimonium  contrahere ,  vt  latc 
pcrcum.  ncc  me  mouct  hindamentum  didi  Ohba,  quodva- 
leant dida:  legcs ,  conftitutioncs  &:  pragraaticac ,  qucmadmo- 
dum  valctdiipolitio  did^  pragmatic?  vnicas,  Regis  Iacobi,dc  . 
qua  fupranuin.il.  mcntionem  fccimui:  rubtitulo  dclsquicn- 
trcn  cn  rcligio  fcns  voluntat  de  fbsparcs.quiaibijVtdid-um  cft, 
rolumloquitur&  difponitur  fccundario,  &:  non  principahter 
contra  Ecclcfiam ,  vt  idem  Ohba  ibi  attcft:atur.  in  iure  autem 
quod  principaliter  fit ,  id  attcnditur ,  vt  didum  eft ,  hoc  enim 
Ohbadicbum,mcoparuo  iudicio  lic  intelligendum  cfi'c,praedt- 
dumque  cxcmplum  hunc  intcllc(5bum  ,  6c  ienfum  admittcrc. 
Quodvbiiusaliquid  pr^cifc     dccifiue  non  di/ponit,  pore/l 
quis  ftatucrc  in  llia  difpofitionc  tclhimcntaria ,  ad  cius  nutum, 
&:Iibcrumarbitrium.vtnotant  Bar-Ioanncs  Guticr.  &:onine$ 
iciibcntes  in  I.  ncmo  potcft:  55.  ff.de lcga-i.  non  tamcn  coiKra 
iliris  difpofitioncm  8c  contra  id,quod  a  iure  ft:atutum  cft:,ordi- 
narc  quidquam  ei  pcrmittitur.  6c  licet  Princcps  /ecularis  quo 
ad  Rcgias  difpofitioncs Sc ordinationes  non  rccognofcat  fiipc- 
riorcm ,  quia  iurifdidio  fccularis  /bli  Principi  compcrit ,  poft- 
qu.-tmab  Ecclcfia  fuit  tranflatum  hnpewuin  in  (ccularcs  PriH-  . 
cipeSjVtnotatglof  incap.  nouit  vcrbo;9o/r/:w  dc  iudiciis ,  tra- 
ditnobilisa  Pcgucra  infuapraxi  capr^.  dc  proceftli  quando 
comrhifrarij  Apoftolici  vocantui^ad  bancum  regium  ,  adco 
quodfi  iudicc5  Ecclcfiaftici  regiam  iurifdi(3:ioncm  pcrturbct, 
potcft:  fccularis  Princeps  contra  eos  pcsenali  iudicio  procedcrc.  . 
norat  Innoccn.in  c.i.de  ofti-delega.  Aufrc  late  in  tract.  de  po- 
tcfta.fccula.fupcr  Ecclcliaft:.per/b.  Caflan.in  confiict-  Burgun.  ^ 
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Riib- 1.  S.^'  glofT  sil  nagrachc ,  allegati  pcr  Pcgucra  Anthbn. 
Oliba.  advfati.  ahum  namque  dciurc  fifci  cap.14.  pcrtotum 
(^formamantcm,  qua  in  Cataloniacontracos  proccditur  cu- 
pidusLc£lor  fi  velir.inucnictapuddidum  Peguc-  didoc.24.) 
tamcn  in  rcbus  prohibitis  a  iurc  Canonico.qux  ad  iprum  prin- 
cipalitcr,&  dc  pcr  Ic  pertinent,vt  (lint  maxime  facramcnta ,  6c 
per  con/cquens  cum  vnum  ex  his  fit  matnmonium,cuni  ci  cer- 
ta  formaa  S.C.  T.  litconftituta,  vtlibcrc,  &  fpontancc  acon- 
trahenribus  fiat,vttradit  &:profcquitur  Guticr.  pradi.  quaeft. 
Hb.i.q.i.num.i-  &c  ^.riilmirum  ,  li  Princcps  iccularisinfcrior, 
qiiidi^uam  faccrc  inciuspraciudicium  non  poflit ,  quod  iimili- 
cercflet  diccndum ,  eo  cafu ,  quo  a  lurc  Canonico  ciVctddm- 
rum,  quod  filij  qui  finc  patris  con(en(ii  rcligioncmingrcdircn- 
tur ,  ncquc  exiieredari ,  ncquc  priuari  bonis  parcntum  poflent. 
Hoc  crum  ftatuto  ficlojdidtar  pragmatic^e  difpofirio,  fub  titulo 
del  qui  entran  cn  rcligio  (cnsvoluntat  dc  fbsparcs,non  valc- 
Fcc:  cum  co  caf  u  quo  prxccderct  ius  Canonicum,  prohibcns, 
pcenis  arceri,ingrcdicntes  rcligionem  flnc  con(enfu  parcntum, 
cum  autcm  nulhbi  a  iurc  Canonico  prohibita  fit  cxhcrcdatio 
liliorumingrcdicntium  rcligioncm,  flnc  parcntum  confcniii, 
nil  mirum  fi  ralis  Rcgix  pragmaticx  difpofitio  (ufliineatuncum 
principalitcradfamiharum  confcruationcm ,  dc  prohs  cduca- 
tioncm  flicrit  introducta.  Ex quibus  fundamcntis,  arridcbam 
aliquorum  opinioncm,qui  diccbant,poflegencralcconciIium 
Ciuitatis  Barcinonc,  (per  cuiusdchberarionescotaCiuitasgu- 
bemamr,  pcrquod  cciam  ordinacioncs  quibus  vniuerdtasre- 
gitur  fiunt)  faccrc ,  &:fl:atucrc,  quod  Rcdrorvniucrfitatisnon 
cflet  clcricus,  fed  fccularis.  Hoccnim  intcndcbant  fccularcs, 
quia  cum  bicnnio  quo  durat  Rcdoratus  oflicium,Iucretur  plus 
quam  quadringciitos  fcutos ,  luiius  intcrclfc  cupidi  fccularcs, 
cum  fereomncs  fint  dc  concihociuitatis,intcndcbnntfaccrc 
praedi«Stam  Conftitucioncm.  Non  enim  dcfucrunt  aliqui  qui 
totis  viribus  dcfcndcrc  conabantur ,  ctiamlaicos  nuptosRc- 
cloratus  ofhciLun  pofle  rcgcrc  ,  gubcrnarc,  6c  obtincrc.  con 
ftitutioncsinferius  contcntas  varic  intcrprctando  ,  ad  iplas  di- 
ucrfbs  lcnfustradendojitcramipfird  corrumpendo ,  non  zclo 
rcgiminiSj&gubcrnationis.fcd  cupidi  lucri.In  quofcmpcrco  ■ 
trarium  dcfcndiplicctfimfecularis.iion  cnimdici  potcfl,  quod 
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vt  clericus  pro  mco  incercfTc  loquar,  cogic  mc  folum  veritas.  Si 
enimvniucrfitashascanotorioPontificia.&Rcgia  audoritatc 
fuit  hmdaca,excrccatq;  Rcdor  vtramque  iurifclidioncm,  cum 
liibditos  habcat  vtriufquc  fori.vt  apparet  ex  verbis  pr^mij  con- 
ftitutionum  di^x  vniucrhtatis,ibi-  Se  obtingtie  del Summo  Ponii- 
fice  NtcoLtu  PapA§lmnt ,   cum  fcqucntibus ,  &:  in  c.  2.  didarum 
Conftitutionum  tit.dc  clcdione  Rc^toris  circa  finem  ibi.  Com 
la  vntuerfitat  del  ftudtGeneraldela  ciuitat  de  Barcelona  fia  fundads 
no fi)ls  en  virtut  de  Priuilegis  reals  mes  tambe^  en  virtut  de  induUs  j 
Prittilegis  apofiolics  etc.ordtnaren  dtts  Magnifics  Confellers  que  loRe- 
clor  de  dtta  vntuerfitat  haje  de  fer  perfona  abtl  y  capas pera  tenirye- 
xercir  l(U  iurifdictions  apofiolica  y  real  y  que perfif  fie  eUgit  en  ReiJor 
ferfona  qtte fia  clerguc^  fecular ,  no  coniugat  ni  bigamoy  no  altrealgu. 
Quo  modo  fecularis  nuprus  capax  crit  huius  fpiritualis  iuriC- 
didioniscxercitij^non  cnimgaudctpriuilcgio  clcricali,qui  fal- 
tim  liabitum  clcricalcm  non  defert ,  iuxta  difpofitioncm  S.  C- 
T.fefii.25.  dc  rcfor.  quamrcfert  Ohba  adufati.  aliumnamque 
dciurc  Hici  c  i^.an-^y.Couar.pradl^.quarft.^.ji.fcre  pcr  totum. 

^7  Rcfbluit  cnim  Esbrofia  dc  potcfta  vica.  Epif  q.32.  ex  mentc 
multorum ,  quod  otficialis  cpifcopi,  cx  co  quod  debet  exercerc 
iurifdidioncm  Apoflolicam^teneatur  elVe  clericus.  Dcclaran- 
doqucfeait,  nonrcqiiiri  ncccirario  quod fitin  facris  conftitu- 
tus,{cdquod  fit  tonfurainitiatus.&incedatinhabitu  clcricali, 
Vnde  mcrico  in  illa  O/cenfi  vniucrficatc,&  Hifpaniarum  anti- 
quiori(vbipublicc  bicnnioiusciuilcfuiintcrpretatus)pra£tica- 
tur,quod  licct  ablcntc  Rcdorc,  non  nominato  per  cum Vice- 
redorc,antiquior  Dodor  in  cius  locum  fucccdat,  fi  tamen  ha- 
bitus  clericalcs  gradatimantiquiorcs  non  deferant,  iumorcos 
omnespr^tccdiccxfolahabicus  clericalis  geftionC'  Si  igitur  a 
lurc  Canonicoftntutricft.quodcxcrcens  lurifdidioncm  apo- 
rtoIicam,dcbcat  circclericus  pr^edida  forma,quomodo  Ciui* 
tas  Barcinoncnlis ,  contra  difpofitionem  iuris  Canoniciquid- 
quam  ftatucrc  potcrit? 

)  O  infiincintcrcnb.o  dcmcnsacturpe  lucrum,  quoditaho- 
minum  animos,  &  corda  obcarcat.  vt  poftpofito  anim^  intcrcf- 
fe,hoc  inflatancum  tot  illiciris  mediis,&:  pcrcgrinis,  ac  violetis 
difpofirionibus  adoptarum  interellc  appetac,vt  ip/brum  obHti, 
potius  terrcnis  rcbus  adh^reant,  quam  ad  lalurifcru  pcrucnire 

'  ^  contcn^ 
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contcnclant?h^c  obiter  breui  orationc,leu  commentationc  hic 
fcribcre  decreui,  qui  premunt  me  angufta*nunc »  cum  fithoc 
mcnfe  Sept-io  lo-eligcndus  Redor  in  Vniuerfitatcvt  vidca  lai- 
cos  ad  corum  elcilioncm  ita  pronos  &:  inchnatos,&:  fne  ita  op- 
prcflbm,vteo  cafu  quo  fbrsvnuex  clcdoribusnouc  mefecerit, 
pro  (ccularivotu  meumexhibeam,  obhtus  fanc  coftitutionum 
prxdidac  vniuerfitatis,  ohm  per  Gcncrale  concihum  conftitu- 
tarum,quibus  cxpreflTe  prohibitiuc  fuit,&:  fande  diipoIitum,vt 
lupra  dictum  eft; ,  in  Rctflorcm  non  eligi  poflc  nifi  adu  prcsby- 
terCijConftitutumin  dignitate,veluti  Canonicatu  vclArchidia- 
conatu .hcet.n-hxc  breuis  digreflio  non  omnino  videatui alic  - 
na  X  noftro  inftituto,dum  de  poteftate  ordinationimi  Principis 
fccularis  circafpiritualia  fcrmo  haberetur,  dccrcui  obiterh*ec  '^'^ 
hic  attingcre:vt  faltim  pubhce  meus  animus  clucefceret ,  eo 
talii  quoob  dormita ,  &:  cxcsecata  corda  albmno  dormitionis 
cupidi  lucri  excitare  n5 poflcm.  Ex  quibus  exiftimo  (apicntcm 
lc<iore  huiufcc  brcuis  digrcflionis  me  fatis  excufatum  habere. 
Vndc  vt ad  inftitutum  noftru ,  velut a  quoda  brcui  pofthminio 
rcucrtamur,dico>  exprardictis  apparere non  allcgari  congruc 
exemplum  prxdictum  ab  Oliba  d.c.y.n.^^.  dum  diccbat  quod 
cx  eo  quod  Princcpsfecularisdifpo(ucnt,circa  ingrcdicntc  re- 
ligionc  fmc  parcntum  confcnfu,cos  ab  hcrcditatc  patcrna  pri- 
uando,licct  fccundario  la:datur  monaftcrium.qui  loco  filij  ah- 
quando  habctur,quafl  flt  pocna  contraficicnrib-  imponcre,  ita 
etiam  hcitum  eflTct  prxdictas  poenas  contcntas  ii^d.  Conftitu-  jor 
tionibusi.&r^.&ind.Pragmarica  vnicafubtit.  defponiahbus, 
&  matrimonio  ftatuere,cum  pcr  d.Conftitutioncs,&:  pragma- 
ticasjvoluntascontrahcntium  libera  violctur-  vt  cum  pluribus 
notatis  rcfoluitGutier.pract.q.hb.2.q.ipcrtotam:dicens>prx- 
dictaslcgcs  Rcgni  Caftella:,per  quaspccnximponcbantur,nu- 
bcntibus  contra  parcnrum  voliitatcm  fuiflcfublataF.  ex  dilpo- 
fldone  luris  Canonici ,  fblum  cnim  lcx  ciuilis  potcft  adiuuarc 
corroborando  pcrnas  Canonicas,  &:inrcbus  lurc  Canonico 
inductis,pa'nas  imponcndo,  vcl  eas  induccre ,  dummodo  non 
contraricntur  Canonicis,proutind.  I.49.Tauri,vepcriturcon- 
tra  clandcftinc  contrahcntcs. 

Potcft  ctiamintcrprcrari  dictasfcculares  Icgcs  recjuircntcs 
cxprcfsijpatiiscofcnsuloquinodencrcflltatcJeddehoncflatc 
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&  politico  adujVt  ex  Couar. » .p.rclcdio.  c^.^.S.intcrprctatur 
d-iiobilisaPcgucra  didcci.<>.invol.2.n.(j.  .        •  • 

Ex  his  igitur  clAre  rcmanct  comprobatum,n6  valcre  poenas 
appofitascx  flatuto  contra  nubcntcs  abliq;  confenTu  patcrno- 
Eo  tamcn  calii,  quo  filiac  contra  corum  voluntatcm  nubcbanc, 
vnum  cft:  obfcruandum,quod  tunc  fi  Hlijcabfq;  confenfu  patcr- 
no  nubunt  cum  aliquo  viro  digno,  qui  fit  cius  coditionis  &  fta- 
tusjcum  quo  alias  nifi  proptcr  voluntatem  tunccius  patris,ipfc 
patcrcam  aliasnuptui  tradcrct,tcneturpatcream  dotare.Gu- 
ticr.dlib.iqr.n.^.ctiamliantc  i^-annum  mulier  nupfcrit,nc- 
quetunc  cxhcrcdari  potcftr.cx  Guticr.  d.Ioconum.  i-  rcfoJuit 
Couarrdcfponfa.i.p.c.^§.8.num.7.&:cftdccifioTolofa.289. 
&  cx  aliorum  doclrims  a  d.  Couarr.  d.  loco  allcgatis  Sanchez 
^  dcmatri.i  tomo.lib.4.difp.26.num.i^.cum(equen.&:quode<5 
cafiinon  (blum  intralcgitimam  ,  (ed&:  vltra  Icgitimam  patet 
filiam  tencaturdotarc,  de  mcntc  fuprcmi  Scnatus  CataJonix 
fuiftx:  dccifum  atteftatur  Cance.Iib.^.varia.c.ii  defponfa.  quia  ' 
tunc  cenlctur  fatisfcciflc  menti  conftitutionum.  non  lamcn 

^^"^  tcnebitiir  eam  dotarc  ,  ft  ipfa  nupfcrit  viro  indigno ,  non  eiu«^ 
ft:atus  &c  qualitatis,  cum  quo  alias  non  nuberet  fecundum  Ri- 
pam  quialfcrit  in  l.i.n.^^.ff.fblut.matri.  PauI.Parifien.  con-i^^ 
n.^^.volum.^.  quia  non  cft  cogendus  patcr ,  poftqwam  iniuria 
eft  afFcdus ,  cim  dotarc  glofla  in  c.  dc  raptoribus  vcrbo  accn^ . 
fita^6.  qu.i.  Abb.incap.  i.deaduIter.Bar.inl.i.num.^.fl^.folut. 

^      marrim.Gilffcrtus  dc  dotc  ca.3.  num  i^-  quia  exc.honorantiH" 
32.q.2.ad  patrcm  dc  iurc  expc<Slat  pro  fiHa  maritum  qua^rere: 
,  non  vcro  ipft  filia?  Guillcr.Bcncdic.in  c  Rainurius  vcrbo  dff^^ 
.  ^^«4w«i/f^r.t/num.33.Silctus con.9 /j..num.io.Ii.i.  conGliorum  ^ 
t  matrimoniahum  diuerfbrum  DD.&  Jccundum  diftam  dod  ri-- 
nam  &:  fentcntiam,  nempe  quod  filia  indignonubcnte ,  non  (k 
dotanda  apatrc  ,  fuitdccifumin  Regioftipremo  conciiio  Ca- 
talonizE  dic  prima  Odobris  i^o^.in  caufi  Alducia:  Gran,con- 
tra  fratrcsfuos,vt  refert  Cancc.Jib.^.variar.  c.ir.  dcfponfa.nu- 

[    iiicr.4.  quod  non  conrrariari  fupra  didx  rc/blutioni  cxiftimo. 
Quia  propter  iniuriam  hoc  a  luribus  fiipra  allegatis  Parenti- 
busindulgctur  quod  non  tcncantur  filiam  dotarc,  tuncenim 
iam  matrimoniumpcr  didam  Aldunciam  Gran  erat  contra-  ' 
£lum:quo  cafuiam  cclTabat  caufa  illa,  ncmpc  adcmpdo  libcrx 
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&rpontansEVoIuntatisadmatrimoniumcontrahcndum,  cum 
matrimonium^rirctcclcbratum,  &  iic  non  poterat  confidera- 
ri  metus ,  pcr  qu^m  ipf  a  filia  ad  liberc  contrahendum  impc- 
dui  poccrat  luxta  difpolitioncm  diclarum  Icgum  partitamm, 

.conmtutionumA' pfagmati. Catalonia:.  &:  hanc  fequi  videtur 
Grct^or.Lopcz  ad  1.8.titulo  ii-  partic^-  vcrbo  elpa^ire  in  finc 
Carro.decifio.^^.nu.S.quidquidin  contrariumdicat  Spino  in 
fpccu.teftamento.glortlio  num.54.  quinmio, prxdicUmopi- 
nionem  vcnorcmexiftimo  ,  &!  crcdo  Spinum  dido  loco  eHe 
intelligcndum  de  dote  qux  ioco  Icgitimac  mortuo  patrc  com- 
putaturjecundum  Afflid.decifionc  iri.numer.ic.inhne.  quia 
doslocolegitimxeocahi  fuccedit,  iecundum  Alex.  inl.quo- 
niamnouella  C.  dcinoflfic.teftamcn.traditZilctusdidolib.i. 

'  coniilio.dc  dote  legitim.con.79.num.  2.6.  idcm  Ziletus  hbro  r. 
conlilio.con.iio.num.4,&:con.29.num.3.Viuiushbro  i.decif 
187-num. 6. vcl de  ahmentis,qu2e  a  patre  diuite  filiar  paupcri  te-  i 
nenturpraeftari,iuxtaeaqu<j^dicemusmox,quiatuncdi6la  a-  107 
hmenta  locojdotis  (uccedunt,Afttid.decifionc  11.  num.io.  Zi- 

~  letusdid:ohb.i.confiliorumcon.77.numcr.r7.  quocafu  non 
poteftdicidosparuaquarad  alimcntorum  prxftationemfiif- 
ficit,Zrletus  dido  libro  i.con.ii^-num.is-  Ludouic.decifionc 
Perul1na11.num.58.  &:hoccafuagcrcfihacontrapatrem  po- 
teritjcumciahmcnta  lurcadionisdebeantur,  quiaCouar.  c- 
xifl:imathocprocedere,quando  maritusnonhabct vnde  ah- 
menta  congrue  vxori  pra^ftari  pofTinctunc  cnim  air  Couai  .co-  : 
gendum  patrcm  ipfi  filix  ahmcnta  prxftare,  cx  rationc  Tcxc- 
in  cap  cum  habcret,dc  eo  qui  duxit in  matrimon.quam  polluit 
pcradultcrium.Quod  indillindeexiftimatprocederc  Guticr. 
didocap.num.  ^.licct  digno,velindigno  nubat  vcrli.ergojiture 
Canomco  .  cui  me  libentcr  fubfcribo.  quialipccn(^  appofirxcx 
iuris  ciuilis  dilpolitione  nuUa:  funt ,  quia  talis  lex  cx  dcfedlu 
poteftatis  fieri  non  potuit,  quomodo  cx  dida  dilpoiitionc, 
patcrpotcrit  filiamin  hoc  calii  neccfritatis  indotatam  rclin- 
qucrc.Scquitur  Sanchez dcmatrim.T.rom.  hbro  ^.difpofirT. 
an.i8.cum(equcnribus:in  ciuitatc  veroBarcinonc,  in  quaho- 
die  moror,  cum  pccuhare  fit ,  quod  ex  difpoflrione  pragmati- 
caircgis  Pctri  terti)  conceffx  ciuitati  prxdictse  lihro^^.  pra- 
gmatica.  titii.io.lub  Rubrica  deteflamcntis,Ciuibus,&:  com- 
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niorantibusintraciiiitatcm  ,  pcrminbmfit  iurcmilicirianti- 
quo  tcllari,  prxtcritis  illis  pccfbnis ,  qux  alias  de  iure  erant  in- 
/litucnda:,vcl  exharrcdanda:.  Ex  hac  iuris  dilpoiitione  diccn- 
dumcfl ,  nubcntibus  filiabus  contcavoluntatcmpatris  poflb 
ipfas  cxhcrcdari ,  non  tamcn  cxprimi  caufa  poterit  ab/blutc, 

ui  pi^jpccr  quam  fihx  exha:rcdantur:quiaficau{aadiicerctur,cx- 
priincndo  idcocxh^rcdari ,  quia  contra  cius  voluntatcmnu- 
plinct  ,  non  potcrit  hoc  (anc  colorc  dcfcndi  difpo/itio ,  quia 
cum  matrimonium  iam  fit  contraclum,  &c  non  impediatur  li- 
bcra  contrahcndi  facult^s,vt  Icx  tcftamcntaria ,  difpoiitio  eius 
fu/lincturjfaciuntcongcftapcr  Couar.dc/ponfa.2.p.5.1.cap.5. 
numcro^.  dum  diccbat  quod  matrimoniocontradlo,  multa 
contingcrcpollunt  qu(,>  iHudnon  viciantquxaprincipioillud 
irritum  facercnt  vt  cx  cxcmplis  pcr  Couar.  ibi  appofitiscoii- 
ftatintclligcndo  hoc.fi  viro  indigno  nupfiflrct,proptcr  rationcs 

jj^  fupraailignatasnum.ioi.qirodiccus  c(let,fi  virodignonupfif- 
iet,quia  cum  tunc  dicatur  mcnti  conftitutionum  fausfcd/Ie,&: 
mcnti  S.C.T.procuIdubio  tahs  exharredatio,iIIa  exprelTacau- 
lanon  valcrctdifpolitio  ,  tanquam  in  odium  matrimonjj  ap- 

"4  pofita,  turpitudoquctuncinipfamctcxhxrcdatione  confifte- 
ret,cx  quo  corrucrct  ipfi  difpoficio,  argumcnto  Lturpialcgata 
dclcgar.i.vbi  turpialcgata  non  valcnt.maximc  vbi  curpitudo- 
mct,cxiflit  in  modo  Icgandi .  vcl  in  ip/amct  rc  lcgata ,  hmilitcr 
&:mortuo  patrc ,  proculdubio  ad  cius  hcrcditatcm  admittc- 

„^  tur,prc>partc  ipfiLislcgitimxquxfiIixpertincbit,cumciusre- 
fpcclufihusgrauarinonpolfit.necconditioapponipotcft  :  c- 
tiamficommodumipfiusfilij  rcfpiciat,  vt  rcfoluit  Cance.Iib.|.^ 
.varia.cap11.anu.z02.  Ncquc  hoc  contrariatur  Madcnco  di-^ 
dx)  loco libro  y  dtulo  i.dc matdm. I.z.gloft'^.  numcro  3.  dum 
diccbat.nonliccrcpatd  fiham  cxh^rcdare,quia  viroindigno 
nupfiflcr.   Quia cxh^-rcdado  non iumcbat vires nifi mortc  tc- 

116  "^^^^^^j  ^ccuta ,  &:  adita  hcreditatc  l.fialienum§.in  cxtrancis 
inftit  dc  hcrcd.quali.&:  diiTcr.  quo  tcmporciam  erat  lusquac- 
htiun  iph  Rhx  cx  qua  di/polidonc  diccbat,  corrui  hbcrtatcm 
;  neccflanam  ad  matnmonium  contrahcndum.  quia  rcfpondc- 
tur,  tunc  non  adimi  libcrratem  contrahcndi .  cum  iam  matd- 
monium  flt  contr.iaum.tum  cdam dici pofl"ct,  prxdida  habe- 
rc  locuni  co  cafu,quo  cx  tcnorc  tcftamend  apparcrcc ,  tcftato- 
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irmcxprcffiirecaufam  cxh^rcdationis  in  odium  matrirnonij.  "7  * 
vndccaucac  tcftator,  nc  cxhcredans  filiam  indigno  nuben- 
tcm  ,  cai^fam  in  odium  matrimonij  fc  cxhcredarc  apponat- 
quiaccrtccocafupcrichtarcturforfim  ciusdifpofitio,  cum  in 
iahdilpo(itionc,quodammodo  grauarcturhbcra  concrahcn- 
difacultas,  fecundumaliquos,  hcecex  poH:  fi6bo  reahtcr  non  :  • 
poflct  dici,vcrc  grauari ,  non  tamcn  audco  in  hoc  dcciliuc  pro- 
ccdcrc.cum  nulhbi  hoc  rc^blutum  adinucncrim. 

PrardidamtamenRcgis  Pctri  tcrcij  pragniaticam,fubric.dc  • 
tcftamcn.  extra  ciuitatcm  Barcinonc  puto  non  extcndi ,  licct  . 
cnimcontrouerflimfit  intcrMiercs  ,  &  Marquillcs  an  dicta 
pragmatica  fit  localis ,  vcl  non ,  cum  Miercs  aflbrat  cflb  Joca- 
lcm,inconftit-los  impubcrsnum.i.cola.    &  Marquillesinun 
faci.  fcilicct  quando  columna  fina.  acccftccur  cflc  gcneralcm  in 
Cacalonia ,  communius  tamcn  rccipitur  prxdida  Micres  fcn- 
tcncia.quodhclocalis  ciuicacis  cum  cx  dido  Micrcslocahsil- 
la  dicacurpragmacica ,  quse  adpecicioncm  alicuius  ciuicacisa 
Rcgc  conftituitur  in  conftit.hac noftra  num.ii.fccundum  no-' 
uiorcmcius  imprcflioncm ,  in  fincindicis  &  rcpcrrorij  pra^li- 
corum  Catalonix  pcr  Sigifmundum  Defpujol ,  quxa  (o\\s  in- 
cohsdidx  ciuitatis  vcnit  obleruanda.  cx  infcriptioncauccm 
dida:pragmacicxconftac  fuiflt  conccflam  ad  pccicioncmpro- 
borumhominum  huius  ciuicacis,  &  fccundnm  hanc  opinio-  jj,© 
nem  Micrcs,rcperio  fliiflciudicatum  inhoc/uprcmo  CacaJo- 
nix  Senatu ,  in  caufa  quae  in  co  vcrtebatur,  cum  Saturnina  Sa- 
lcsexvna,  &c  pupillos  Boatcs  ex  alia  dieij.  Maij  i^o^./criba 
proccfliisBadia,&: flmilitcrdici^-Odobris  I4^f9.  incaufiN. 
ioflrc,&:  Clcmcnciniscx  vna,&:  GabricIisTurcIJ  pnrcccx  aJia,  ' 
fcriba  proccflus  Fogafl!ar. Vndc  cxcra  ciuicatcm  cxhcredarifi- 
lij  llnc  caula  non  poccrunt. 

Tandemex  vltimis  vcrbisnoftri  Tcxt.  infcrtur ,  pro  m.icri- 
monio  contrahendo  pQcnam  apponi  non  poflc  J.Titia  1 1 4.fl\de 
verb.oblig.in^incl.nequc  i^.C.dcnuptiis.c.gemmadc  fponia.  ' 
capit.acccdcns  dc  procura  dc  iurc  Caftcllsc  cft  Tcx.cxprcf. 
fusin l.^y.cir.ii.parr.^.  AJuarododc  coniedburaca  defunc.  vo-" 
Jun.Jib.  i-c;ip.T.§.i.anumcro  i8.  docccSanchcZ  dcmacrim.to. 
j.hb.i.diip.3o.n.9.  ■\  .  • 

Ha:c  autemlcnccntia  &:  rcfoJutio  diflicihs  rcdditur.quia  in  ' 
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{ponf.itionibus  arra  d.iri  poteft  I.arris  3.  C-de  fyonfa.  l.i.cit.ir. 
partic.4.  diciturautein  arra,idquoddatur  inter  fponfbsinpi- 
gnuscontrahcndi  matrimonij  ita  Molina  Thcolog.  deiufti.d^ 
lurc  trad.  1d1rp.43r.in  princ.  dicla  I.cun»  arris,  6c  limihbus  lii- 
praaIlcgcitis,Grcgor.  Lopczad  didaml.r  tiMi.partic.^.glofni 
6.  licctin  Caf1:cIIa(ucccdat  inlocum  donationispi*optcr  nu- 
prias,vttraditidcm  Grcgor. Lopcz  ,in gl.^.addidaml.i.  &  iti  ' 

glolIi.l.S/.tit.iS.particvAntho.Gomcz.adl.^r.Tauri.nume- 
ro  ii.diccns  ,  Arraita J/gnmter  debet dariinempe in pignus  matrt- 

' ^3  monrjfntnriy  ali>is  emmji  iit pig/nfs non  dar^tur  fed fimpluiter^  dice- 
retur fponfdlitta  Urgrtas  vt  latcipfc  did«  loco  difputat  Marien- 
colib.i  noua:recopiIa.  tit.z.glofl.i.  dc  dotibus  &  arrisnum  i. 
cum  aliis,  Pichaido  in  §.cfl&:  aliud  num.ii.inft.dcdona.Mo- 
lina  Thcolog.dc  iuft:it.&:  lurc  rradat.2.dii^\43r.vcrfic.cxdj<fhs 

^^4  f-icile  potcfl,  ad  inftar ,  &:  fimilitudmcm  cius,quoddabatur  in 
vcnditione,  &  cqtcris  conrractibus  l.exempto  ri.^.is  quibina 
ff.dcadio.empt.  I  r  C-  quandoliceatab  emptionc  rcccdcrc  1. 
contradus  C  .dc  fidcinftrumcnco.in  quo  concradu  dacur  arra 
inpignus  celcbrati  contra£lus,quafi  fit  modus  obltgationis  /cf- 
uandi  contraclum,  tradit  Sannazarius  dc  Rippa  in«:aciatudc 
fponfahb.cap.i.artic.^.num.i^.  Vnde  Iirreconfultus  Caius  m 
l.quod  fippc  in  princ.fF.de  contrahen.  emp.  6\c^h9X ,  ^ttod.fepe 
arrdnomine  proempttone  datnr ,  noneo  pertinet  qMafi fme  arra  con^ 
uentionilfaciat  y  fcdvt  cuidcnrius  pollit  probari  conueniri  dc 
precio.     '  > 

Laborant  tamen  maximopcre  intcrprctcs  in  allignanda 
diffcrcntia.inccr  arram,&  pcenamjglofTin  c^cmmam  dc  /pon- 
falibus  verbo  ftipuIatio,cxifl:imat  nuUam  ellc  ditferenriam  in- 
tcrarram,  6.:p<rnamdeiure  Canonico.  Vndenullumdifcri- 
mcriconfl:icucndumcflre,Anthon.Gomczadd  dlam  J.^i.Tau- 
rinum.12.  ait  diflPerenciam  incerarram, &:pignus,  hanccfle, 

12^  quod  omiflio  pcen^  non  valec,  quia  cfl:  vcrbalis  cancum ,  &:  fa- 
cilircr,  6c  inconfldcratcquisvcrbo  fe  obligaret  &:metup(r'- 
nxconcrahcrcr.  Arra  verocum  rcalicer  cradacurvalecquia 
noncancumpromitticur,&:liciam  cflilbluta,  vndc  ccflat,  &: 
lam  habetlocum  prxdiclacimoris  racio,  quam  rationem  cfl[c 
Cini,  &:  Fulgofij  attcfl:aturdidus  Gomez.  dido  loco ,  prardi^ 
damctiamracioncmtradic  Sanchczdc  matrimo.  com.i.Iib.i. 

difjp. 
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dirput.35  num.i.qiiam  improbacqui        bcundumcam valc- 
•tepccnammodicam  qux  ctiam  miniuie  potcH:. 

Aducrtit  vltcrius  ibidcm  Antho-  Gomcz.  quod  licct  in  I.r. 
tituio  ir.partic-4.dicatur,  quodin  Hifpania  propriaarra  dici 
tur  donatio  propter  nuptias,longe  tamcn  donationcm  propter 
nuptias,ab  arris  diftarc,/ccundum  ea  qu<^didus  Gomcz.dido 
locodc  donationcproptcVnuptias  annotauit,&:MatiCx:o  didio^  uS 
loco  n.6.  rcfolucnsin  rcgno  Caftcllxarram  dici  fponlalitium, 
vcl  remuncrationcm  dotis,  qua:  fit  ab  fponfo  fponfx.vcl  dc  fli  - 
turojvcl  dc  pr^fcntijin  rcmuncrationcm  dotis,vcl  virginitatis, 
vcl  nobiliratis  ,  tradit  Molina  Thcolog.di^ba  di/p.  451.  vcrbo 
dubium  eft  circa  mcdium,Couar.dc  Iponia.  z.p.cap.3.§.7  num. 
II.  quamlucraturmulicr  matrimonio  fbluto  Guticr.  pradi- 
qu^ftdibroi.q.i8.nu.j.  qua:  quidcmpotcftconftituitempore 
fp61ationis,vcl  velationis,vel  ctiammatrimonio  fccuto,qucm- 
admodum  dos,vcI  donatio  proptcrnuptias.  argumcnto  Texr. 
inl.cummultx io.J.li igitur,  &;i»l.iiconflantci9.C.dc  dona. 
antcnup.amplcditur  Couar.in  4.2.p.nu  cumrcqucnti- 
bus,  MoIin^TheoIog.vbi  flipra.  130 
.  In  Catalonia  vcrocumin  vfu  nonfittraditio  arrarum,iuxta 
modum  pr2edictum,quo  antiquitus  rradebanair,exiflimo,pro- 
culdubioarrasdicifponfalitium,  quodiitfimilitcramarito  in 
pr^miumiplivxori,  quod  hic  noftro  vulgari  /crmone  dicitur 
efcrctx  ad  fimilitudinem  ancmcnti ,  dc  quo  fupra  loqucbatur 
'Antho.Gomcz.  vttradic  Miercs  adconftic.  Rcgis  Pctri  tertij 
incipientcm.  hacmjlrnin  curia  Pcrpiniani  colum.^^.num.ro/. 
infinc&num.io^.  diccnsMicrcs  quoddotalitium  diccbatur. 
vt  in  cap.plcrunquc  cx.dc  dotepoft  diuor.rcpctcn.&:  ab  Inno- 
centio  cxr.  dc  forocompetcnti  cap.expartedc  priui.dotis  &: 
fponfahrij,  fccundumquofdam.,  aliquando  criam  diccbatur 
fimplexdonatio.quxab  fponfb  fiebat  fponfx>vel  e(?ontra,non 
refpectu  dotis  ,  fcd  caufa  matrimonij  in  tiiturum  contrahcn- 
di,in  quo  ditFcrri  a  donationc  proptcr  nuptias  attcftabantur. 

Mihi  auccm  magis  placcc  ,  quod  rcipcctii  vtrkifquc  fiat,  '3^ 
ncmpc  rcfpci^u  virginicatis ,  vcl  nobilitatis iplius  mulicris ,  &: 
rcfpedu  etiam  dotis,  quando  dos.-rdcftjquo  cafuaugmcntum 
dotis  appcllatur.Ratio  autcm  qu;c  mc  mouet,nempe  fieri  rc- 
fpedlu  doriseft ,  quod  quando  muliercft  in  mora  fblucndi  do-  133 
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"      tcmprornifTamjCcdcntc  diclblucionisviiientcrnaritOjComor- 
tuo  fponfalitium  fcu  dotis  augmentum  ,  qviod  idcm  cft ,  non 
.    •  dcbcturipd  vxori;  fccus  tamcnli  dics  folutionis  ccircrit  mor- ; 

tuo  marito ,  vt  attcftatur  Michacl  Fcrrcr.  tertia  p.obfcruatio, 
' ,  ^34  Rcgij  Scnatus  fuprcmi  Catalonix  cap.  4  7.  Tum  ctiam,  mc 
fouetipHus  Fcrrcr.  obfcruatio. dido  lib.c.^i.vbidotcnon (b' 
luta  licct  proniina,non  dcbctur cx  ca  fponfalitium.  Ex  quibus 
apparct  pr^cipuum  fundamcntum ,  vt  fponfixlitium  dcbeacur, 
&:locumhabcat,cfrc  quod  dosintcrucniat*  ^ 

luxta  fupradida  quxcx  iurc  communi  obfcruauimus  fu* 
pranum.iii.  cft  aducrtcndum  ,  quod  prxdida  rationon  con-  ^ 
cludit',  rcfpc(fl:u  cius*qui  arras  rcccpit,quia  nil  rcaliter  cradir, 
fcd  (blum  accipicad  quod  procliuiorcs  (iint  homincs,quam  ad 
promittcndum ,     timorcrcftitucndi  cas  duplicatas  ,  iu^ca^ 
Tcxt-in  dicla  I.arris  &:  in  d.l-fina.induci  potcft  quisad  contra-*. 
hcnduui  matrimonium ,  quo  argumcnto  prxdidam  racioncnti^ 
merito  rcprchcnduntPanor.&:  Pr^po.in  didocap.  gcmma  dc 
fponfa. 

^3^      Ex  quibus  clare  conftat ,  minus  c(cfcndi  pofle  aJiam  ratio- 
ilcm,quam  diccbat  Aretin.indi<5ta  l.Titia.  Quibusomnibus 
rcic(5tis,diccndumcft,  quodquandoaliquiscontrahitfponfa-'^ 
lia3&  tradicarras,  iam  confcntit  &c  vinculolponfiliorum  &:  ar- 
ris.   Vndc  cumiam  confcnfcrit  in  vinculo  principaJi ,  mirum  ' 
.>  *noncft  arrarumconftitutioncm  valerc&pofrccompcnicum  *• 
tunccontradum  matrimonij  implcrci  cum  ctiam  cis  non  pr^^ 
. .  •   ftitis,  compclIipofTctcap.  rcquifiitdcfponfa.  namctiam  iura- ^ 
mcnto  poteft  compclli  cap.  pr^tcrca  c. vehcmcns  lo.  2..  c*  Hcut 
ij7  cx  litteris  dc  fponfali.  quia  iuramcntum  nil  addit ,  cum  non  /j^- 
dcnnturafjx)nfhlitiorum,hccc  adll:rid:usobligct:camcn  quan-v 
'  ^     doquiscontrahitfiib  pocna:  promilTionc  ,  non  confcntitfun^ 
i    plicitcr,  &:  ablblutc  in  Iponfalia ,  lcd  tantuni  obligac  fc  ad  poe- 
• ;     nam  (blucndam,  fi  non  contraxcrit  matrimonium ,  vndc  cum 
•  ,ab  initio  viiiculum  non  lit  firmum,quia  pollca  confcntit,  vidc- 
\  ^     tur  pa-nx  mcru  conlcntire.  Vndc  promi/lio  pocn?  non  valc- 
j  «  bicEx  quibusiiif^rturjdilpontioncm  conftitutionisprimx  Ca- 
\  ^  calonix  fub  citulo  dc  Iponla,  &  macrim.  dilponcnccm  pocnam 

''^fponf.ilibusapponi  polfc,&:  illam  parci  inobcdicci,pcr  quam>,. 
^  >'4lac,  quin  minusmacrimonium  ad  vlccriora  progrcdiacur ,  ad- ' 


K  DE  COKDITIO.    ET    DeMONSTR.  5<?J 

-  fluiri  nonvalerc:  nec  excqui  poflc,  Lccciuramcnto  fiimctur,vc 
'    -tradit  Sanchczdcmatrimo.tom.i.lib.i.dilp.jj.pnmadifficul- 
tatc  num.ii.cxfundamcntisibipcr  cumrclatis.  Etlicctquo- 
tidic  in  capituiis  matrimonialfbus  in  Catalonia  poena  appo- 
*    natur,  ifi  odium  cius  cuius  culpa  matrimonium  non  comple- 
turjicct  dodillimo  Oliba  inufati.  alium  namquc  dc  iurclifci 
c.7.num.38  placucrit,vtrupranum.83.di6bumeft,valcrc  talcm 
pcrnar  appolitionem ,  prxdid:am  tamen  pccnam  cxcqui  noii 
pofl'c,ncc  debcrccxifl:imo,quiacum  in  matrimonij  contradu, 
6c  cius  interpretatione ,  feruandum  fit  ius  Canonicum ,  vt  ex 
Abb.&:aliisincap.pcnult.  defina.  de  nuptiis ,  dida  pocna  tan- 
quam  dircde  appofica  vc  matrimonium  fiat  6c  implcatur  cum 
^     cJFe£lu,ncquc  pcr  cxa£tioncm  pocn^ ,  non  intcndat  aliud  con- 
ftitutio.quam  vt  matrimonium  promiflum  fiat.quodammodo 
merumarbitriumliberum  impcdic  Vndc  ncGcritobfcruan-  j^o 
da,ncc  pccna  cxigi  poterit,tradit  Francifi:.  Marcus  decifio.^zi. 
num.3.i.p.&:  dccifionc  537.fi:cunda  p.num.^.&r  4.&:  hanc  am- 
•;     plc£^icur  Cancc.  lib.3.  varin.c.ii.num.i<)i.  &:  fic  dcciium  actc* 
ftatur  Viuius  lib-^.dccifionc  484.^^.5.  &:  in finc  ciufiicm  dcci- 
fionis. 

Ex  prscdidis  infcrcbat  Aluacadode  coniedurata  mcntc  tc- 
flantis  lib.2..cap.i.§.i. num.28.  quod fi  in  Maioria  fliitappofita 
conditio  ,  quod  fi  fucccflbrcx  ccrta  progenie  acccperit  vxo- 
rcm,arucccflrione  rcpcllatur,talis  conditio  valeat.quianon  po- 
tcft  diciimpcditiuamacrimonij  ,  vc  cx  mcncc  Arecini  cradic 
•  Cpuar.lib.4.dccreca.c.3.§.3  num.7.  &:  ctiam,  quia  non  dicitur 
pocna,quando-quis  a  iurc  quxrcndo  priuacur,  fcd  quando  pri- 
uacur  a  iure qu^fito.  Huic  cciam  rationi  dicit  Aluarado  dido 
loco  conucnirc  rationcm  lurcconfiilti  ibi  aliudejl  emmcligcndi 
'  matrimonij  fccnd  metu  libertatem  auferriyaliud  ad matrimomum  cer- 
ta  lege  inuitari,qm^  multar  rcmanent  mulicrcs,  cum  quibus  ap- 
plaufu  fiio  magno,macrimonium  concrahi  potcft.Q^od  fi  fbr- 
(an  appofita hac  conditionc,impcdirctur hbcracontrahcndi 
facult.is,ita  vt  is  cui  talis  condicio  cflct  appofita,  nollctcfim  a- 
ha  nubcrc,nifi  cum  aliqua  dc  proliibitis ,  proculdubio  cflct  ta- 
lis  condido  reiicicnda ,  tanquam  rurpis,&:  iropcditiua  libcrta- 
tcm  matrimonij.vt  cx  fupraditStis  clarc  rcmanct  prob.itum.  An 
autcm,  &:quandolcgatumdotisccnfcatur  conditionalc,  vd  145 
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modalc&clcditfcrcntiain  modo  lcgandi  vidcndusefl:  Gal- 
ganc.de  condic-  ^  dcmonilr. i.p.c.^.pcr  tocum. 


A  D    §.  T  I  T  I  O     C  E  N  T  V  M 
lo.i.  infra  eadem  lcge. 

Ticio  Centumrclifta  funt  ita,vt  a  monumento  meo 
non  rccc^lac>vcl.vtiniilaciuitatc  Jomiciliumhabeat.  Po- 
tcft  dici  non  clTe  locum  cautioni  ,  per  cjuam  lus  libcr- 
tatis  mfnngitur.  Sed  in  dcfunfti  libcrtis  alio  lure  vti- 
mur. 
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Sfccies  faiii  Ad  mftrum  T expomtur  ^ 
Tcjlamentariadijpojitio anviteatifer qmm  Uberafacult.ts adi- 

mitttr  legatarto ,  vcl  heredi 
Teftatorin  ]no  tefiamentOyanfoffit  teflari  lihere 
Lihcriantiquiffmo tttre omneshomines  nafcehantur 

Lihertas  ejuid  fit 

6  Lihcrttpsinduhioyan  quifquefrafumaittr 

7  Lthera  hona  fotit*i  ,  quam  allodtit  y  vcl  fcitdalia  fr^fu^nun- 

tur 

%  Seruitus  vnde  traxerit  origsnem 

9  lura  naturrdia  an ftnt  immutshilia  et  nttm  «i i 

10  Domtnia  reritm  an  cffcnt cornmunia. 

11  BelU  quandoincepcrint 

1 3  Scruittts  quando fuerit  introducfa 

14  ScruicjHarefcfucrintaffellati 

z{  Vl ligatia  ciutlL< an cadere  fojpt  in  ferfonamciutlem 
j6    obiiq^tti^f  natural/s  in  fcrfonam  natttralem  >  an  fofft  ca- 
dcre 

17   Pairia  potcfa^s  mrc  Romanortm  cx  lege  dttodccim  iahtdxrtim 
qu.t  J:t 

iS  Bona 
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18    Bona  qu&  relwquehantur  fUjS  ,  an  adquirereniHY  fxroi- 
tihm 

15;  Ohli^atio  ciuilis  an  caderet  in  pcrfonam  fltcrum ,  exjjtcntium 

jtih  fatria  potcjlate 
zo  PoJJeJpo  ifuarc  nohis  adquiratur fcr firuum futatiuunr.non  vc- 

ro  ferfliur»  futatinum  et  num^ti-tz 
1 1  Filij  non  fo ffidentur  per  parentes 

1 1  Poffcjfw  adquiritur  fer  firuumyei  qui  eum  fojftdet,  non  vero 

itis  domt^iio,  ft per  eum  non  fofftdeatur 
15  Lihertatcsveteres  multifltciter  Uudahant 

24  Liher  homo  an  fofft  dari  in figntis 

25  LihertatU  fattore  henigna.  interfretationes  in  iure  admit- 

tuntur 

z6  Ifenultima in fine  C*de  oferis  lihertjr.declaratur et  numero  zy. 
28.19 

27   Hahitationis  modu^s  affofitns  in  teHamento  an  fit  feruan- 
dus 

3 0  Ohligatio  qua  quU  fe  adfiringit  ad  aliquid dandum  ,  velfacien- 

dum  fuh  ohUgatione  ferfond^an  valeat 

31  Ohltgari  altquem  in  ferfona  an  fojjlt  f  er  fiatutum  induci 

3  2  Ohligari  in  ferfona  ah  fofiint  milites  ( et  qui  mitttari  friuilegia 

gaudeant)  quosin  Catalonia  domicellosaffellamtis  ,et  quid 
de  iure  Cajlellit- 

33  liilitesan  cum  iuramento  fofsint  renunciare  friuiltgio ,  neta- 

fiantur  fro  dehito  cittils 

34  Prtncefs ficuUris  an  fofii frohihere ,  neiuramenta  apfmantitr 

in  contra6lihtis 

35  Liherhomoanfojfitofentsfuaslocareinferfetuu/n 

3^  Locatio  oferarum  an  indttcat Jpeciem  feruiiutis ,  vfiqtte  ad  nti' 
mero  40 

37    Indufiria  fcrfonA  elecla  an  fcffit  fer  alium  facfum  adim- 
fleri 

41  Locatio  oferarum  ohfequialium  an  indttcat fpeciem feruittttk 

4 2  Locatio  oferarum fahrilittm^an  inducat ffeciem ferttitutis 

43  Locatio  oferarum  faH^  fer  ingenuum ,  an  inditcat Jpcciem  fer~ 

uitutis 

4  4   Lther  homo  quare  fie fofsit  venundari  ad precium  farticifan  - 

du^nouA  ^  escogitata  ah  authore  interfretatio  vfij,  ad  ;;•  49 

Z  z  iij 


}6S  Ad  L.  Titio  centvm  71.  D. 

47  N^o»  meretur  heneficiam  leg/s^qui  in  legem peccAf 

48  Venditto  Itheri  hominis  de je^qiias folemnitates  requirxt 
49-  Ius  Adfieejuentiorafimper  odaptAtur 

f o   Ohltgxri  an pojfit  altquis  de hahitando  in  certo  loco^^j-n'  ^J-vfque 
odGi 

5 1    Ohligari  an  pojfit  qutSyVt fit  colontu  adficriptiuus 
5  j   Pa^itm  an  valeatfinon  interfit  pxcificentthHS 
.  5  4  Va^um  an prAcifie altquem  ohliget  ^  n^^o 
5  5   ,Ssi^^  Catalonia  fit  fieruandum 

5(J  OhligatusadfiaS^umt/tncenfieaturadtmplereyfifluens  interefii  ^ 
nttm-^j 

.59  Interefieafecifionisefiinxfiimah/lefecunid ,  fioletiniureconji^ 
derari 

4i   Seruttmpactofieanpofitt  ohligarefifitquisingenuus 
6^  Maritusanteneaturjeruarepa&umappofittum  in  capitults  matri- 

monialihusyde  cohahitando  in  domo  vxoris  quam  ingreditur 
6^  Factilt.tf  recedendt  an  detur  ohltgxto  de  cohahitando  tn certo  kco% 

num  6j.c!r  6^ 

66  Lihertusandtci  pofiftt.quiacittitaterecederepoteH  ^ 
70  Paclum  appofittttm  in  capitulis  matrimontalihus  fauore  mulierisy 

an fit fieruandttm  et  n»yz 
f  I   Pacium  inter fionfios  dc  cohahitando  in  domo  vxoris^uo  tempore 

duret  vfique  ad  num- 7  5 
75  Uaritus  quandovojpt  recedere  a  domo  vxoris,  Itcet  fuerit  fa^um 

pa^um  de  habitando  in  domo  ipfias  multeris 

74  Mutaredomicilitmquando  liceatmanto  y  non  cbftante  pa&ode 

non  dtficedendo  .  u 

75  •  Mtilier  an teneatttrfiequieius  maritum 

7  ^  Credttori  an  liceat  ex  pacio  cum  dehitorCy  ipfitm  dchitorem  capere, 

dr  in  pnitato  carcere  detrttdi  &n.j% 
77  Carcerprinatusydrparticttlarisanfitpertnilfits 
79  Rcnitntiare  partesanpofifint  ordiniiudiciario^drquomodo  y  nu'  • 
,      mero  80   

81    Partcs  concordantes  quod  a  principio  in  caufia  fitmmaria  proceda- 

tur  via  ordtnarta,  an pofitnt facere  quod  caufia  ttertim  tra^etwr 
finmmari^  ^ 

%  1  lus  puhlicurttpriuatortim  cattttonihus  an  derogari  po ffit 
85    RemtiJctare  anpojfit  qttts diljttiom  concefi^a.  tn etui  fauorcm' 
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E  conditionis.vel  poriiis  modi  appofitione  in  Icgatis  pcr  J 
qux  adimitur  libcrtas  quo  ad  validitatcm,  velob/crua- 
rioncni  agit  hic  IC.cxeius  contcxtura  dcprchcnditur. 
quod  rchdisTitio  ccntum  vt  domiciHum  in  ahqua  ciuitate  ha- 
beat,  vcl  vt  a  monumcnto  non  rcccdat ,  locus  cautioni  non fir, 
id  eft  non  teneatur  legatarius  pro  legato  adquircndocaucrc: 
quiaius  hbcrtatisinfi:ingeretur,rcipc(5uautcm  hbcrrorum  te-* 
ftatorisalioiurc  vti. 

Vndc  dilputant  Dodlores  hic  quxftionem ,  an  valeat  difpo-  * 
fitio,  perquamhbera  facultaslegatarioadimitur,  in  quaqua:^ 
ftione  refbiutiuc  fecimdum  contexturam  noftri  tcx.diccmhim 
venit,talem  dirpofitionemnonvalerc,quia  percam,  vt  didlum 
cft,adimitiiihbcrafacultas  habitationis  &:  voluntatisipfius  lc- 
gatarij. 

Quodmagnaminfehabet  difficultatcm.fi  enimexauthen-  3 
tica  denuptiis  §.difponatcol.4.  licitum  eft  teftatori  difj^onerc 
derebus  fuis,vt  ipfi  plaGuerit,&  voluntas  ipfius  pro  Icge  habc- 
tur,&:  eo  modo  talem  lcgem  ,  vt  domicilium  in  aliqua  villa  vcl 
ciuitatclegatariusvel  hereshabeat,  non  potcrittcftator  im- 
ponere, 

Procuius  tcx.  intelhgentia  &vcra  rationc  dccidcndi,  cft  a-  4 
nimaducrtendum  quod  cum  antiquitus omnes  homincs  liberi 
naiccrentur,  vtin  l.manumiirioncs  ft"-  deiuftit.&:  iurc  l.^-tf.dc 
ftatuhominum  §.iusautemgentium  Inft.  deiure  nntura- gcn- 
ti.&:  ciui.§.feruitus  Infti.de  iurc  pcrfonarum,cum  Jiberrasde-  5 
finiretur  nacuralis  facultas  cius,quod  cuiquc  fa ccrc libet ,  §.i. 
lnfti.de  iurc  perfbnarum,nifi fi  quid  vi,autiurc  prohibcatur,  1. 
hbcrtas ^.ff.dc  ftatu  hom.I.i.tir.ii.par.^.CiceroIib.-.parado- 
•  XO.&:  officio.  Diciturautem  naturalis  facultas,ideftplcna,&: 
libera  quaedam  poteftasanatura  hominibus  tribura,  faciendi 
quod  vdlint,  nii\  iure  aut  vi  prohibcantur ,  cuiusdefinirionis 
verbumT'/Vinftitutifta:omnesad  ius  ciuilc  rcferunr,  vc  oftcn- 
dant  pr^edidam  dcfinicioncm  folum  conuenirc  liberishomi- 
nibus,  cum  in  fcriiis  naturalisfaculcas  impcdica  fit,  vcliurc 
gcntium  pcr  fcruitutem,  vcl  iurc  ciuili ,  quia  venundari  fc pafti 
funt  iuxta  §.^pcnultim.  Inftit.  dc  iurc  pcrlbna.  Vndc  cum  li- 
bertas  a  nat ura  dcfcendat,fadum  cft»  quod  in  dubio  v/iis  quif- 
it'^  quc  hbcr  prxfumitur  ,  &:  non  iblum  rcfpcdlu  perlbnarum  ^ 
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libcrtas  pr^rumitiirjcd  ctiam  rclpcdu  rerum,  argunicnto  l.al- 

7  tius  ff.fi  fcruit.vcndicctur.  &:  boni  ctiam  praHumuntur  potius 
libcra,quam  emphyrcuticajfeu  teudalia,  vcl  maioratus,  vt  tra- 
dit  Orolius  in  1.  ^.if.dc  ftatu  hom. 

8  E  contrario  autcm,  fcruitutcmdixeruntenrc  iurisgentiuni 
conftitutioncm,  qu;i  quis  dominio  alicuius  &c  potcflati  lUbiici- 

'  turcontra  naturam.L^.fWcftatuhom.l.i.tit.zz.parti.^.  Vndc 
(cruituscontra  ius  naturalc  dicitur  introducta-  dicitur  confli- 
tutioiuris  gcntium,.  quia  fcruitus  iurc  gcntium  contrii  iusna- 
'  turale  fuit  induifVa.  quia  iurc  naturali  omnes  homines  Iiberi 

.  nafccb.^.ntur.iurc  autcm  gcntium  bclla,  &:  per  confcquens  /cr- 
uitutcs  funt  inucntc.I.manumirtioncs  4.I.CX  hoc  iurc  ff-de  iufl:. 

,  &riurc,§.iusautcmgcntium  Inft.  dciurcnatu.genu.  &:ciui.c, 
CUin  rcdemptor  ii.q.i- 

9  Nec  obftat  quod  naturalia  iura  immutabilia  funr ,  §.fed  na- 
turaha  Inft.dc  iurc  natu-quia  vtreferr  Conna.hb.i.commcn- 
ta-  c-i-  num.3.  Couarr.  in  rcgula  peccatum  fccunda  partc.^.ii. 
num.j.dicitur  hoc  ciTc  intelligcndum ita.Qi^od  \llo primo  fta- 
tu  creationis  mund*,quo  fala  Icgc  naturx  humanum  ius  vrcba- 
tur,  homincs  libcri  nalcebantur ,  cxterum  nec  ius ,  nec  ratio 
natiirahs  praecipicbat  vt  homincs  libcri  naiccrentur ,  vr  in  eis 
feruirusdarinonpoirct,  necferuicuseratcognita,  cumcom- 
munia  cflcntomnia,quia  non  crant  difl:indadominia;crc/cen- 
tcautemhominum  mahtia  ,dominiaexneccflitatc  diuifa  tuc- 
runt,bcllainduda  fcruitus,&:capriuitatesfecut3e.Neq-,  cx  hoc 
dici  potcftiusnaturalc  perius[^entium^tolli.quodenifndicifur 
naturaha  iura  immutabiliacilc,intcJIigcndum  eft,  dc  hisqu:e 
iurenatnrali  praxipiuntur,  &c  inducuntur.  at  hberrasnon  ica 
natura  comparatafuit,  vtfcruitus  proliiberctur ,  qu.-e  illo  pri- 
mo  fcculo  cognita  non  fuic,  dida  l.manumiirioncs,  vcpotc  non 
introdu£Vis  bcllis,  nec  fej-^aratis  dominiis ,  ncc  feruieus  tan- 
quam  bonum  fimplicitcr  aiurcgentium  induda  fuit,  fcd  in 

^3  quandam  conlequenriam,  vt  captorum  in  bcllo  vicam  cueren- 
tur,nc  cosnccarcnr,  ncquc  eosoccidcrcnti  Multi  cnimcApri- 
uos  occidcbant ,  uidc  vc  facilius  vita  eis  falua  cfTct ,  fcruirus 
fuit  introducca,  &c  ex  lcruicucc  fcrui  dicti  lunr.,  ambo  au- 
tcm  non  a  fcruiendo  ,  (ed  a  fcruando  ,  §.  fcrui  autcm  Infti. 
'4  dciurc  pcrlbna.  l.  libcrtas  4.  §.  primo,       dc  ftatu  homi.  1. 
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imtii.i2rp'4.Indc  iure  Romanorumienii  pconiliiio  rcpiiratur, 
l.quod  quis  ij.inii.lf.itquis  caucio.Ex  hac caufa iiireriuili fiiic 
indu6bum,in  pcdbnam  lcruilem  nullam  caderc  obligationcm,  if 
l.in  per/bnamzi.tf.dcreg.iur.l.fi.^.fi.rfladSC.Velleia.licctca- 
dcret obligatio  naturalis,I.natuialitcr  13  ft.de  cond.indc. l.ncc 
(cruus  41.ft.dc  pccul.cuius  rei  rationcm  non  pcrceperunt  Bar. 
&:a!ij  aCorra.rclati,inl.  tratcr  afratrcinpraeludiis  tF-dccond. 
indcb.  Potcft  tamcn  harc  ad  prardida  ratio  aHignari ,  quod 
quamuisfcruitus  d  iurc  gcntium  (itinducla  ,  vt  fupradixinius, 
«on  tamcn  eo  iurc  anniliilatus  fuerat  Tcruorum  ftatus,  vt  poft- 
ea iure  ciuili fuit  fa6l:um:  (ediure  gentium  captiuitas  captiuum 
in  njanumiflioncm  &:  poteftatem  capientis  transfcrcbat ,  noa 
ita  tamcn  quod  obligari  non  poflenr,quod  pofteanouiori  iuris 
ciuilis  difpoiitionc  innouatum  fuit&cautum ,  vtteruus  obli^ 
gari  non  polfit :  &c  vt  pro  nihilo  quoad  ius ciuile  rcputetur.  Vn- 
de  ^imilitcr  (peciem  quandam  (cruituds  diccbant  in  filiis  rcpc- 
riri,  propter  ius  patria:  poteftaris ,  quod  parentes  in  fiiios  fuos 
habcbantex  lege  duodecim  tabular.nempc  vitas,  nccifquc  l.fi. 
C-de  patria  poteftat- 1.  in  fuis  if.dc  Hbcr.  $c  pofthu-  vndc  pote-  17 
rant  filios  alxlicare  l.abdicario  C.  dc  patna  potcfta.  &c  ter  vc- 
nundarCjVt  tradit  VIpian.rit.i.&  notant  Dodorcsin  §.  pcacccr- 
ca  Inftir.quibus  modis  iuspatrixpotcfta.foluicur.  Otomann. 
adleges  duodecim  tabu-Balduin.c.i^.Rcbar.c^^.PincIl.in  fc- 
cunda  part.RubricaE,C.de  bonis  mater.  num.  17.  Pichardus  iii 
di6to§.praJtercanum.3.pcrtotum,quibusd=i^pofitionjbus,  non  ^ 
folum  per  fiiios  adquifica  parentibus  adquircbantur  iuxta  l.pia- 
cct  79.ff.  dc  adqui.hercdi.fed proprix  res  patris  diccbantur ,  vt 
conftat  cx  lcgc  teftamentaria  duodccim  tabul.  in  illis  vcrbis, 
tutel  ■■  ve  rei y7/rf,quam  refcrc  Pomponius  in  l.verbis  lcgis  110.  dc 
verbo.figni.  Inftit  dc  legc  Falcid.quod  hodie  fecus  obfcruatur. 
quia  tantumvfusftucVus  pacri  ack]uiritur  ,  vtlatc  Pichardo  in 
§.igiturhbcri  vcftri  n.i-Infti.per  quaspcrfo.Indeciuilcm  obli- 
gationcm  in  filioscadcre  iura  prohibucrunr,  vt  latc  referunc 
Dodorcs  ind.  I.  fraccra  fracrc  ,{imilitcrquc  refpcdufcruitutis 
cx  vfiifru(5lu.qucm  habemus  in  feruos,nobis  adquiricur.princi, 
Infticpcrquas  perlbn.I.adquiritur  lo.ff-dc  adqui.  rcrumdom. 
Ex  quibus  obitcr  intcrpretabor  diificultatcm ,  quam|Doclores 
moucnc  cx  Liufto crrore  44-  ft.dc  viiirpatio.  &  vfucap.  vbi  pcr 
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^ilium  put.itiuuin  nobis  non  adquiritur  poncflio  cx  1.  pcr  eura 
5o.ff  dc  adquiponcir.&:  perjcruum  putariuum  podcrtlo  adipi- 
rcitur.Scicndum  namque  efljquodper  fcruosadquiriturnobis 
ratione  ponrcirionis,  Sc  viiisfrudus  qucm  in  cos  habcmus,  dido 
princlnft.pcr  quaspcrfon.  I-i.§.pcreum  tl'dcadqu.pofl"cfrper 
fiiios  autcm  non  adquirimus  ratioije  poircilionis ,  quia  filij  non 
pollidcntur  dida  l.i.d.§.pcr  cum  ibi  nam  nccJiUmn  lcd  ratione 
patnxpoteftatis,vndc  cum  filius  putaduus  noniit  in  poteftatc 
patris.  non  potcfl:  ci  poflbllioncm adquircrc. Vndc  fit  quod  Icr- 
uus  fl  a  vcro  domino  non  poflidcatur,ipfi  no  adquirit,fcd  ci  qui 
cumpoflidct  d  §.  (cd  &:  pcrcum  ,cumigitur  ieruus  putatiuus 
poflldcatur,fiuc  {italicnus,(iucnon,nobisadquirit,fl  cum  pof- 
fidcmus.  tum  quia  cum  frcqucntius  fit  ( licct  non  hoc  fcculo) 
fcruumputatiuum habcrc ,  magis quam filium putatiuum, ad 
hoctanquam  frcqucntius  ius  noftrum  adaptatur  1.  namad  ea 
fl'.deIcgibus,idco  fuita  lurc  confl:itutum,vt  potius  pcrfcruum 
putatiuum,  quam  pcr  filium  putatiuum  nobispoflcllio  adqui- 
rcrctur.  Ex  prxdiclis  igitur  apparct ,  libertatem  lcmpcr  vetcrcs 
maximi  xfl:imaffc ,  vnde  chariorem  vita  dixcrunt .  hc  vnum  dc 

^3   honorabilioribus  mundi,&:  nil  libcrtatc  nobilius,vt  rcfcrt  Grc- 
go.Lopez  in  proccmio  tit.29.par. 2.  &:  in  proocmio  tif.5.  p.4.  & 
in prooemio  tu.  zi-  p.  4.  &:  plura  aha  hbcrtatis  fauorc  indu<fla 
cflc  attcflatur  Grcg.Lopczadl.^tir.^.par.^.vcrbo^j^iff/^tfj  del 
7ArffW<7glo.7.Sarmicnto  lib.i.fclccta.ci-n.ii.Vndemukacon- 

24  ftitucruntlurifconfliki  in  fauorcm  libcrtaris,  vt  liber  homoin 
pignusdannonpoilitcrcditoribusiuiSjVt  notat  Maticnco  lib. 
^.iioux  rccopilatio.l.^.tit.i^^.in  glofla  2.nr.T.&:  2.quodccnfait 
Nauarr.de  vfur.notab.  22. anum.8i.cum  fequcntibus,  vbi  adco 
hanc  fcntcntiam  veram  efTc  dixcrit,vt  contrariaminfblcntcm, 
maliquc  cxcmplicam  appcllaucrit.  ncc  cxpa<5l:o  cxprcflo  Bcr- 
nar.in  c  cx  refcripto  deiurciuran-  Ripa  in  I,  obhgationc  gcnc- 
rali num.i2  fF.dc pign.Couar.Iib.2.variar.cap.i.num.i.&: 7.ncc 
potcfldcbitorcum  crcditorcpacifci.quodpro  dcbito  fiatprius 
cxccutio  c.ipicndo  cius  pcrfbnam  quam  in  bonis  cxccutio  fiar. 
&  quiatollitur  lurisordo  infa^orcm  libcrtatis  indudus,  vt 
rcfertnobflisa  Pcgucra,fccundo  voIumine,capitc  primo.anu- 
mcro  quarto.  Indc  fliuore  libcrtatis  iit  intcrpretatio  in  fidci- 
commilIis,fccundum  Molin-Thcolog.dc  iufli.  &:  iurc  trada.^. 
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Mp-i^^  ^vcrii.Jiue  aufem  remp/tSyindc  quodlibctimpcdimcntum 
libcrtatis  reicccrunt,pcr  quod  in minimo  libcrtas  infringcrc- 
tur.  Ex quibus  merito  IC.  hic ait>  non cfle  obfcruandum  mo  - 
dum,  pcrqucmleruitus  imponitur  ccrto  locoperpcruohabi- 
tandi,vt  difponcbatin  fpecic  noftri  text.tcftator,dum  a  monu. 
mento  rcccdcrc  legatario  non  pcrmittebat,  hoc  cnim  fpccicm 
feruitutis  appcllarunt  lureconfulri  in  1.2. ff.de  libchomi.cxhi- 
ben •  ibi  nil  cmm  multum  a Jpecie [eruientium  differunt :  ejuibtis f&cuU 
tasnon  datur  recedendt,  quodin  hbcris  aho  iure  vu  attcdatur 
IC.hic. 

Prasdida  tamcn  in  fc  magnam  habent  difficultatem :  cx  L 
pcnult  in  finc  C.  dc  opcris  iiberto.  licct  enim  libcrti  ob  benefi- 
cium  acceptum  ab  corum  patronis,  inarflimabilis  hbertatis  ac- 
ccptacdebeantobfcquiamagna  pra:ftarc,vt  toto  tit.lf.dcobfc- 
quiis  a  iibcrtis ,  &:  eorum  hbcris  prarftandis ,  &:  licita ,  ac  pcr- 
miffa  fmt  patronis aliqua ,  corimi  re(pe6lu  ,  tamcn  cos  compel- 
lercvt  cum  parronis  cohabircnt,iura  patronis  non  pcrmittant, 
vt  in  didal.pcnulr.ftatuitur  ibi  Cumnequecum  fatronls habitare 
Itbertos  iura  compelUnt-  Ex  cuius  texr.  verbis ,  difticihs  rcddi- 
rur  noftcrtexr.infinc,  quam  difficultatcm  Accurfiusibiver- 
bo'u//w//r,triphcitercammterprctatur,primo  cnimdicir,quod 
fit  dirtcrcntia ,  in  apponcndo  modo  habitationis ,  nam  fi  a  ^ 
principio  eo  tcmpore  quo  manumittuntur ,  ea  Icx  apponatur, 
valebit  tahs  appolitio.critqucobfcrunnda.quia  tcftarornona-  * 
litcr  hbcrtatcm  ci  tribui  vnluicqucmadmodum  procedir  tcxr.  • 
Ex  poftfadlo  autcm  adquifita  i.mi  libcrtatc  ,non  fitpermifllim 
icruumarctareadcohabitandum  ,  vcl  Icgemimponcre,  pcr 
quamuis  ipfius  hbcrtatisinfringatur,&:  licet  hxcinterprctatio 
Accurfij  Bartolo  apparucrit  diuinatoria,  ridicuhim  fanc  cft: 
imo  contcxturx&:  htcrarnoftri  tcx.&didx  I.penul.  C.ieope- 
ris  libcrto.  valde  congrua,  &:  ncccffaria  &:  conformis-  clarc  c- 
nim  dcprchcnditur  in  eadcm  tcftamcntaria  difpofitionc  >  vni- 
ca  contcxtura  tada,  cadcm  fpccic  rctcnra  rcfpcdu  libcrtorum 
diucrfb  lurc  vti  lurcconftilrus  dicit  ,quod  cxcadcm  I  penul- 
tima  jconfirmatur,  ibicnim  loqucbatur  Impcrator,   an  li- 
bcrti  ad  fcruicndi  ncccfliratcm  redigi  a  filiispatronorum  pof- 
fcnt,dicitquc  non  polfe^nifi  ingrati  probentur,cum  ncquc  cum 
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patronohabitarclibcrtosiuracompellancquajvcrbaapparet  * 
clarc  cfTc  incelligenda  dc  cohabicationc ,  quam  filij  patrono- 
rum  volcbant  pcr  libcrtos  (cruari  poft  libertatcm  afTcquu- 
tam,  quodita  ncceiTario  vcnit  intclligendum  ,  cumliberrasa 
parcncibus  patronis  cis  fuiflct  rclida.  Vndc  nil  mirum  fi  in  dict 
.  l.pcn.C- dcoperis  libcrto.lcxcohabitatioiiis  ciapponi  nonpoh-  * 
tuit,cum  iam  fimplicitcrhbcrtas  ftiiflet  data,cllctquc  adimcrc 
hbcrtaccm  tributam.Hanc  admictit  cciam  Accur-in  d-Lpennl.  - 
vcrbo  comfelUnt' 

Ex  huiiis  tcx.  contcxcura  fccundum  Paul.  dc  Caftr.  hic ,  de^ 
ruiTtcbantquampIurcsoccafioncm  difputandi,an  valercrobJi- 
|o    gacio  perfbnalis,qua  aliquis  ic  adfhingitaddadum,vcl  facien- 
dum  fub  obligationc  pcribiic,vt  poilit  capi  &:  dctrudi  in  carcc- 
rcm,cxcoquiaadimcbatur  Iibcra  facultas  &:  comcrcium,  tum 
quia  ius  quoddam  icniitutis  indudlum  diccrctur,  &:  licct  DU  /  ' 
nusaIIcgatuspcrPau.de  Caft  inhoc  §.  dicatnonpoilcperfta- 
tutum  induci,quod  valeat  vt  quis  obligctiir  in  pcribna,&:  vt  c«- 
31    piatur.tamcn  Bartolo  contrafium  placmt  in  I-i.C.qui  bonis  cc- 
dcre  poflinr,vbi  cxccuuoncin  in  pcrfbnam  fieri  doccr,quando 
cxcufta  funtomnia  bona,vtin  La  DiuoPio  $.poft  vcnditioncm 
ff.dc  reiudica.  Exfcntentiagloirxin  J.^-  §•  tutorcsqui ,  vcrbo 
vincHlis  ff.dc  fiifpc(3:.  tuco.  quod  iam  vfu  frcqucnti  apud omncs 
cft  rcccptum ,  quod  obligari  po/lint  ad  pccnam  caprionis  pcr*. 
'  .  fonx.non  cnim  ex  hoc  dici  potcfl:  libcrtas  infringi,  feu adjmi,vt 
Jz  diccbatBar.ind.I.i.n.^.  quiacx  tali  obligacionc  per(bnaIi,nofi 
potcft  dici  fcruituspcrfonalis  conftituca,  m  qua  dcccptum  fui^- 
ie  Nauarrum  dicenrcm  obligationem  perlbnalcm  pro  cenfa  , 
conftiruinonpo/Tc  tanquamferuitutisfpcdcm  artcftaturFoBii!* 
tanclia  dc  pac-dota.pofthsec  (cn^i^  in  luccm  edjtus  gJof.iS.i»* 
p.clau.^.n.4(j.cxiftimabat  cnim  Nauarr.{aitFontnncllay^quod 
in  obJigacionc  illa  perfbnaU  (upcr  quamcenfliscreabatur,  ori- 
rcr«/ius  quoddam  fcruituiispcrfbnali$,(ic«tin  pra:dio,  ita  vr 
non  cxillentc  Iblucndo  obligato  in  bonis ,  poffet  illius  pcrfb- 
nam  vcndcrc,  quafi  iusquoddnmpignoris&feruicuris.iuxta 
<juam  fentenciam.redcIoqurbarurNauar.vbifupraiattame  cx 
obligationc  pcrfbnali  in  cenfuu  crenrionc  nnoritur  iusillud  ( a 
N.uar.praetcfum)fcruituris.Vndeiainviiicft,  quodinpcrfbna 
obligari  poirintidummodo  J16  fmt  militcs,quibus  in  Catalonia 
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intcrdidum  efl,vtin  per(onaobJigaripo(Tint,cx  conftiiutione 
Catalonixfinali  liibtitulode  oblig-  6c  adio.  &:deiure  Ca- 
ftella:  eftTcxt-inl.^.tit.z.  libro<j.  noterccopila.  cuiusvcrba 
iunz  hxc.  OrdeniWJOS (^ue  nwgHfi  htfo  dalgo  fuedA  terprejfo^m  encdr- 
ccrndo  p$rU  deuda  tjue  deuaji  tjo  fHcre  arrcndAdor^  o  cogedor  dc  nue- 
Jlros pechosyportjue  en  talcafo  el mifmo  quchranta  frt  liberidd.  Qui- 
bus  iai-ibusiTU'initcftc,&:  clarcimpedicur  nobilibus,  &:  gcncro« 
iis,  id  eftmiJiubus  quod  poftint  (cmpci^bnaobligari ,  &c  quod 
Iiuicpripilcgio ,  ncccum  uirameiito  pollinc  niiliccsrcnuncia- 
rc,ita  Guticr-de iuramcn.confirma.prnna p.c. i^^.num.6i  quia 
talc  priuilcgiumcft  rcfpicicns  bonum  ftatus  vniucr/alis  mili- 
tum,quocaIiinon  valctcalisrcnunciatio  docct  Gutier.  diulo 
]oconum.4<^.  tradat  latc  Uanc  matcriam  Balthazar  Gomcz. 
dcpoccftatc  infc  ipiumcap.13.pcr  totum,&in  cadem  contcx- 
tura  noftra:  confticucionis  finalis  difponicur,  quia  a  Principe 
iuiciuramcnciintcrpolitio  lubIata,quod  rccle  potcft  Princcps 
lecularis  fliccrccx  lufta  caula  lccundum  Immo  &  Domini.  in 
cap.quamuis  padum  ad  fincm  de  pac.  Iibro  6.  notatlafton  in 
authcntica  facramcnta  pubcrum  num  8.  Pau.dcCaft-  inl.fi- 
na,  num.^.ft.qui  fatifdarc  cogantur.  Fortun-in  tracla.dc  vlri- 
mo  finciuris  illationc  i-Hicronym.  GabricIcon.31.num. 31.  & 
probant  Dodorcs  in  I.i.C.dc  indic.vidui.tollcn.  vbidcvidui- 
tatc  fcruanda  iuramcntumprohibctur  5  Couar.  in  c.ouamuis 
padum  i.p. ^.^.a  numcro  y.vfque  ad  numcr.ii.Ioan.  Guticr.  ad 
authcnticafacramcnta  pubcrum  anu.150.  v/qucadnumerum 
155.Pincl.in  rcpctino.l.z.icrtia  p.nu.ii.  &ii.  C.  dcrefcindcn- 
da  vcndi.BcUuga.  infpccu.  princip.  Rubr.i2.§.  qusedam  num. 
yy.&^S.RoIIan.a  Vaile  con.99.numcr.10.  vol. 3. Maiorcm  ta- 
mcn  habcr  difficulratcm  rcfblurio,  qu(j^  lumiturcxnotarispcr" 
Guricr.dciuramcn.confirma.r,p.cap.i6.nun:.39.  vbi  ex  Azo- 
nc  in  fumma  C  xlc  loca.num.4.  &c  cx  Accur.  in  l.contra  quos 
C.cod.glofTa  in  J.antiquitas  vcrbo  uncfinLm  C-dc  vliifruc.qucm 
lequuntur  alij  rclari  pcr  didum  Guticr.  didoloco,  dumaic, 
pofl'c,libcrum  homincm  in  pcrpetuum  opcras  fuasIocarc,ccr- 
tum  autcmcft  locationcm  opcrarum  in  pcrpctuum ,  non  mi- 
nus  Iibcrtatcm  aufcrrc  ,qunm  pr.rdidam  noftri  Tcxrus,ncm- 
pcnca  monumcnto  rcccd:it,  pcrindequc  prxdiclalocnrio  o- 
pcraruxaiusquoddam  fcniirutis,  &:ipccicm  quandam  ipfms^ 
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contra  noflrum  Tcxtum  &  ipfius  rcfolutioacm  indu- 

cit. 

\6  EtlicctGutier.in  Ado  loconum.yi.vcrfic.  nonobsUt  afle- 
ratnonob/larc  prardidam  rationcm  ,cum  contra  eum  fit  do- 
drinaglolTarinl.poft  ccrti,  &:ibi  Bart.C.dclibcra.caura  &:  di- 
cat  prxdidarum  operarum  locationem  non  induccre  /pccicm 
feruitutis,quia  licct  opcras  fuas  locct .  tamen  eas  pcr  alium  ad- 
plcrepot^iftjVtinl.quirquis  i^.  1- adlimilitudincm  Cdccpilc. 
&L  clcnc. 

'7  Scdliarc  rationontollitdiificultatcm,quiafaa:a  locatiouc 
opcraram  pcr  libcrum  homincm ,  licet  pofTit  pcr  alium  adim- 
plcri,  tamen  ii  indu/lria  pcr/bnac  clcda  cfi:.  nonpotcrittunc 
pcr  alium  opcrarum  pra:ft:atio  ficri  l.inter  artificcs  fF.dcfolu- 
tion.  quia  magna  cft  intcr  eos  diifcrentia  ingcnij ,  ards ,  &:  pc  - 
ritise.  ^ 

f8  NccBart.liicnum.2.  cfladmittcndaratio,qui  diccbatva- 
lcre  locationcm  opcrarum,  ex  Co  quod  adquircbatur  inter- 
cfle  Iocatori,nempc  cx  prccio,  quia  ridiculum  cft,  quod,  cx  co 
quod  lucrum  adquiritur ,  non  deberct  valcrc ,  cum  Cimilizcr  i- 
dcni^diccndumhiccflct,  quialucrum  codcm  modoadquirc- 
batur  legatarioexlcgatofibi  pr^dido  modorclido.  Exquibus 

^  caucndumcftaSarmientoIib.i.rcIcaa.c.5.nuni.ii.  vbidice- 
bat,opcraruni  obligationem  non  poftc  ficri  pcr  libcrum  homi- 
nem,co  quia  in  hominc  libcro  opcraruniprarftatio  cadcrc  non 
potcrat.  Quia  putabatlibcrtatcmomnimodoadimi. 

j  Mulcoqucminus  dicipotcft: ,  quod  candcm  rcfpondcbar 
Guticr.  loco  numc.^^7'ycrC\Q,foteJietUmreJponderhvhidicz\i\x. 
CKtalilocationeopcrarum,  non  indxici  rpccicnifcruicutisrc- 
fpcctu  hominum  in  communi  ,  &:(icnil  obft:arc  quodlibcr 
homoinpcrpetuumoperasfuaslocct,  id  ccrtc  ridicuJum  cft 
diccrc,  non  impcdin  libertatcm  hberi  hominisfacta  locatio- 
ncopcrarunicuisin  perpetuum,cummaximc  (vt  diaumcft) 
vbi  clccta  cft pcrfonx  induftria ,pcr ;ihum  nunquam  opcrarum 
prxft.itioncmadimplcrc  quisporfet.  quarc  anxiu  adcomcum 
animum  habuit,  ac  fufpcnfumhxcdifficulcas,  vtomnino  con- 
gruam  rationcm  prxdidx  dilHcultad  aflignarc  non  aude- 
rcm  ° 

Hanc  quxftioncmlatcdifputatBalthazar  Gomcz^dc  po"< 
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ceftateinicfprumc.19.  tres  caibs  circaop<ijTum  locacionem  41 
conftitucns.  Primus  eft.  ^ndo  agitur  de  opwbus  obiequiaK> 
bus  ,quasliberti  debent  praeftare ,  btcprofflifliojSuelocatio 
ab  ingenuo  fada>nullam  proaucit  obligacionem.edattifilata- 
mencum  incerponatur  Couar Jn  c«quamuis  padum  i.g4^24iUi 
j.dcpaclib.^. 

Scciindiiscalus cft  inopcnbusfabrilibus,quxcuilibcc, &:i 
quolibcc  debcnc  prxflari,  &:  hoc  cnfu  poccric  cdmpelli  quis ad 
carum  prxftacionem,  vt  dii^us  Gomez.dido  loco  c.i9.num.i. 
tradir. 

Tertius  cafus  eft,  quando  liber  homoingenuus  operas  iiias,  4) 
^juecuilibecdeberipoirunt,  locat»qOocaiiifiiit  cotitroucrfia 
magna  an  locare  eas  pofiec.»  adeo  quo(i^rauifitmi  'Dofldrcs 
pcoytraqucparcerepenantur  •  quibus  pndlippofitis  dicehtt  ' 
Goiiiez.dido  loco  num. 4.  poile  fiquidem  liberom  bominem 
operas  fuas  locarc ,  quia  ex  eo  non  dicicur  auferri  liberras ,  ncc 
quis  dici  poccft^  fcruus,  quia  nullibi  leruicus  repericur:  cancum- 
modo  enimgrauacurlibcrcas ,  quod  ficri  poccft  J.cum  (cinnis 
C.dc  agricol-&: cenfi.Iibro  ii.I.89.rir.i8.partic.3.&:  in  hoc  con- 
iiftic  maior  libercas  vcuadit  &  do^c  didus  Gomez.dido  cap. 
2S*numer.3.drca  medium»  vndeapparet  non  efile  contra  liber- 
tatem,nec  caminfiringi  ex  operarumlocatione,cum  vtdidum 
cftylocatio  opcrarum  ex  magna»&  ampliiSma  lib^pate,  quam 
vnuiquirqucin.ie^l^et>proiiciuat>^  >  Ife .  • 
^Adbic  tip^n^^ngy ^ 

pUni^^^g^lP^  44 
deCvatiifiSimSm^  quiffliertatem  «dimic  a  di- 

fpo(itionerciicicur||Kiaius  nolebac  libercacem  quodammodo 
infringi ,  quomodo  ius pcrmicrir  libcrum  homincm  maiorcm 
vjginciquinqucannorum  fcruum  cffici,  quando  ip{c  ad  pre- 
cium parcicipandum  fcfevcnundaripafius  c/l  ?  I.  &  fcruorum 
verii.r.ff.de  ftac.hom.Lnon  idcominus  verii.  icdnechodic  C. 
dcliberaJ.cauia  $angximainf):ic.de  capi.defninuc  I.iivium&u- 
dum  ttbi$.infummai£delibcraLc^ayquQdfquidem  nonio- 
lum  in  prxdido  cafu ,  verum  etiam  in  quocuxraUe  alib  tituloy 
perquemieliberhomo  in  ^ium  transfetdpaiuis  eft  locum 
Vbcfcactcftatur Gutier.de iu]amen.coi$r^  i.p.cap.id.  nu^ 
4o.Hapc^tcmdiiEcdtas(yddprQ|itpar  q  an-  45 
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xiam  multiim  tcmporis  meum  habuic  animum  ,  multiimquc 
inrudauieuoluens  varios  iibros,  vtgcnuinum,  &:germanuni 
fjnfiim,  &:  interprctationem  hoc  loco  tradercm,  &c  hancinta* 
ftamabomnibus  interprctibus  rcpcrij. 

4^     Vndc  Deo  opcimo  maximo  propitio:  ficut,&:  in  cxteris  re- 
bus  omnibus  eius  diuinum  auxilium  imploro ,  cxifljmo,  pro  c- 
ius  vcra  ,  &c  genuina  ,  intcrprctationc  cfTc  prarrupponcn- 
dum  ,  quod  licct  ius  ciuilc  libcrtatcmmaximopcre  ^ima- 
ucrit      adcmcritomncscondirioncs ,  proptcr  quas  faciliter 
quis  poterat  ad  hbcrtatcm  opprimendam  proccdcreiuxtafu- 
pradi^ba.infpicicnstamcn  aliquos  itaruimctcflreobIitos,&:  ma- 
ximc  viciis.&:  iniquiratibus  ohnoxios,vt  fpc  pccuniar  (e  vcnua-  ■ 
dari  paricbanrur  m  odium  ipfbrum  hoc  permifit,  quafi  bcnefi-  ^ 
cio  Icgis  qui  in  lcgcm  pcccabant,gaudcre  non  merercnrur.ar- 
gumcnto  LGracchus  C.adl.luh.dc  adulteriisc.qui  fruflra  cx- 
tra  dc  vlli.  tradit  Bcllu.  in  fpccu.  Princ.dc  propofitionc  graua-  ^ 
minum  coram  prindpc  Rubr.ii.§.  fcd  quia  loqnimur  rmnxij. 
docet  Surdusdccifionc  ^i.n.i6.quodnonitafrcqucnscflc  po-. 
tcrat,  vtfacrle  fchomincs  reruosconftrtuercnt,  qucmadmo- 
dum  ad  inftarcxempli  noilri  Tcxt.  fc  obligabant ,  cum  acrior 
cITetconditro  illa  ,  pcr  quam  fcrtri  orrmTmodo  cflicicbantur, 
quam  illa,  qure  rationc  habitationis  ^cicm  quancfem  fcruitu- 
tis  quodammodo  induccbat ,  aiius  rc^^cdu  fcrui  non  eflficic- 
bantur,fcd  quodammodo  ad  mftar  fcruorum,vt  dicit  Grcgor. 
Lopc2adI.5.tKuIo5.part.4,  vcrbo  porqae  nonbtttxn  de parf/Jos  ^ 
ibi ,  mn  entm  multum  dif^at  a  firuitute .  quibus  vcrbis  fatis  clarc 
docct, noneffercalitcrfcruitutcm,fcd ciaflimilari, quod au-  ^ 

"  tcm  aflTunilatur  non  cft  idcra  l.quod  Nerua  tF.  dcpo.  ideo  ius 
ciaiic  vt  didum  cft,  inodiumcorumqui  paruifujmliberta- 
tcra  2cftimabant,hocinduxit,&  pcrmiiit.  vt  vcnundari  patian- 
tur.hoctamcnnonindiftindc  &  abibIutc,imovt  rarius  hcrer, 
•cocafu quo  qaisadidfacicndumacccdcret,ccrtasiurisf6lcm-  .* 

48  niraresrnterucnircdccrcuit,&:  voluit.Primamquod  cftct ma- 
ior  vigintiquinquc  annorum.vc  in  di£ba  l.fi  miniftcrium  C.dc 
libcra.cau(a.  Sccundamvcaccipiat  rcalitcr  de  prccio  I-nont- 
^dco  C.dchbcra.cauial  r.fF.qaib.ad  hbcr-proclama.  nonhccr. 
Tcrriam  quodemcns  ignorctcondirioncm  vcnditi ,  vtin  I.Ii- 
bcris  7.§.fi  quis  (cicnsff.dclibcra-caufa.  Ecquartam, vtis  qui 

^  fc 
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fc  veniinwianparitLir,lliam  condicioncmfciat,  I.i.rf.d  Jjberciis 
ingcniius  circ  dicacur.  Etquintam  cjuamvna  cum  aliis  cradic 
Balcliazar  Gomcz.  dc  poteftatcinfc  ipium  Jib.i.cap  i^.dji.r. 
cum  fcq.  quibus  obfcruatis ,  valuit  libcri  hominis  vcnditio,  6c 
in  quoJibct  alio  modo  pcr  qucm  liber  homo  m  alium  cransFcr- 
ri  patitur-  Gomcz.  dido  cap.17.  numcro  18.  quodvtdictum 
clljcum  id  raroiicrct  incorum  odium  hocllacuic,quari  liini- 
confulrorum  ca  tucritmcns,non  camprxbcndi  occalioncm  vc 
fc  homines  venundarcntur,  quam  vcnditioncm  pcrcosfa- 
<fVam,in  corum  odium  appiobarc.  Cum auccm  facilius  &:  le- 
uius  homincs  fc  obligarcnc  ad  (imilcs  condicioncsnoftri  Tcx. 
obicruandas,  fpc  lucri,  &:  carum  occa(ionc  faciiius  ,  &c  quoci- 
dic fcrc homines  iibi  qua(i  ius fcruicuris  imponcrcnc,canquam 
adfrcqucniiorcircfpicicnccs  iuxca  I.nam  ad  ca  iY.dc  lcgibus, 
lureconliilci  dctrcuerunc ,  (iniilcs  condicioncsa  tcftamcnca- 
riis  difpoficionibus  rciici ,  ipfim  conuitiuncm  canquam  tur- 
pemrcmoucndo  iuxca  I.curpia  Icgaca  54.  &c  qux  ibinocant 
Doctorcs  lF.de  Iccra. 

Concroucrci  Iblcc  hic  d  DoifVoribus ,  an  pcr  patflum  poninc 
fc  c6crahcntcs,(iucad  inuiccm  ambo,  fuic  alcer  cx  iplis,  lcob- 
ligarc  ad  habicandum  in  aliquo  loco  ,  vc  ab  co  rcccdcrc  non 
licc.u.Cui  dilficulcaci  Odofrc.ad  inccrpretationem  huiusno- 
ftriTcxr.dicebat,  quodaliud  cft  apponcrcobligacioncm  pcr 
modum  legandi.&aliudpcrmodum  contrahcndi ,  quia  con- 
tr.icVus  vltrocicroquc  obiiganr.  Vndc  diccbar  dicius  Odo- 
frcdus,  quod  licctlcgacum  induccns  huiulmodi  onus  non  va- 
Icac,pacVumauccmvaIcc,&:ica  non  licctargucrcab  liloTcxr. 
Mcnchacadcfucccflio.crcatio.Iibro  3.  §.ii;.nu.i7.dicir,  quod 
Iioc  cafunon  valct  arCTumcncum  dc  contradibus  ad  vlcimas 
voIuntaccs,aIIcgac  l-non  Iblumlf.dc  obhd:  adi-iunda  I-r. ff.de 
condi.  &:  dcmonftr.probarque  hoc  iliclum  Balrha.Gomcz.  de 
Aiiie/cuadc  poccfta.in  ieipfumlibro  i.cap.iS.num.i.  infine, 
quod  paclopotcrat  quiiquc  fc  faccrc  colonum  adlcriptiti;.'m 
cx  I.cumlcimus  C.deagrico.&:ccnli.Iib.ri.&  dc  iurc  Caftcl- 
Ix  cx  I.S^.cicuIoiS.particj.  quilc  obligant  pcrpccuo  habicarc 
in  Rindo,6tabcorcccderenonpofliint  Lz.I.originarios  I.  fcr- 
uos  C.dcagricoI.(Sj  ccnii.Iib,ii.&:  iic  fccundum  hanc  vlcimam 
ftntchdam.ncmpc  pcr  padum  inccr  CQncralienrcs  ,  exiftimo 
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5^  qiicmponb  obJigareadcoliabicandum  in  aliqua  ciuicate,  vcl 
loco:maximc  vbiintcrcflc*  cilct  tertij  vt  refbluit  CanceJibro  5. 
variar.  cap.^.numcro  ^.vbi  cx  multorum  Dodtorum  oblcrua- 
tionibush^nc  fcquitur  fentcntiam,  quodpado  intcr  contra- 
hcnccs  valc.it  obligatio  dc  cohabitando  in  ccrto  loco ,  niaxi- 
mc  ii  alicuius  inrcrlit.hanc  amplcditur  Paulus  de  Caftr.m  hoc 
Tcx.fcquitur  Grcgor.Lopez  ad  L^.tir.^.part.^.gloir^-  vcrbo 
porcjue  no  biaarde partidos  circa  fincm.&:  liccc  Immo-diclo  ioco 
cxiilimcr,quod  vbi  non  intcrcirct  his,in  cuius  fauorem  fadum 
apponitur ,  non  valcrcc  talc  padum,  li  autcm  intcrcirct ,  tunc 
pofict  ;iducrlus illum  .igi  non  vt  prxcilc obligctur  ad  pad:um 
obfcruanJum, lcd  ad  folucndum  intcrcircquodcx  habitano- 
nc,vcInon  habitationcproucnicbat.idquc  confirmant  quam 
plurcs  exl.in  ftipularionibus  54.§.opcrarum  vcrfic./J?^//^?,l.fti. 
pulationcsnon  diuiduntur7i.§.Cclliis  de  vcrb.oblig.vbi  tra- 
duntcommunitcrRartol.«S<:  Doclorcs  l.liquisab  aIio§.fina.ff. 
dereiudica.l.fitraditio  C.de  adio.emp.cgo  tamcn  in  pundo 
iuris  cKillimojVcrius  cllc  ncmpc  fadum  prxcilc  obligarc,  pro- 
uttcnct  Corra.Iib.i.MifcclIanca.cap.?.  Doloi;nc.num.2i^.  m 
di(Sba  l.ftipulationcsnon  diuiduncur,  &:  licin  Catalonia  cum 
cxdifpoficionc  conflic.^o.Curia.anni  i^^Q.fnb  Rubrica  quiii- 
dccan  dc  fequirlos  Dodor  dcl  rcnl  coccll  difpoficum  fir,quod 
deficicncc  cxprcfia  dilpofirionc  Conflicutionum  ,  fic  fcruan- 
dum  ius  Canonicum  ,  cxifiimo  in  Cacnlonia  obligarc  fidtum 
55  illud ,  cum  dc  iurc  Canonico  fadum  prxcifc  obhgec-  argu- 
mcnco  Tcx.in  ca.i.c.  qualiccrdc  pnc.&:  nocac  Abbas  inc-pcr 
tuas  dearbicris ,  Tcxc.&:  ibi  Abb.in  cap.verucns  dciurciuran. 
Rui.num.82..&:  84  limica.io.in  dida  l.llipulicioncs non  diiii- 
duncur,  Dcciusinc.i.dciudiciis  Couar.inc.quarauispaduin 
dcpa»n-.lib.^.r  p.§.4.num.(^.&:  dc  iure  Calhdlxobfcruari  acce- 
ftccurBaltha.Gomcz.dcpoccila.in  fc  ipium,hb.i.cap.i8.&:  cx 
Ln.citulo  ii.parcic.^.I.j.ciM^.cadcmparc  &:  ibi  Gregor.  Lo- 
pcxglo/i^.Macicncohb.^.nouxrecopila.l.i.  tirulo  i^^.glofi'.^. 
nu.z.Gucicr.dc  iuramcn.confirma.i.]  .cap.^.9.nu.^.ficic  cciam 
adpr^dii^nm rc/blucioncm, quod quando inccrparccs  acLum 
eft  cxprclfcauc  cacicc,  apparccquc  pcrurgci.ccs  conicduras, 
quodobligaiis  /cadtadum  vulcprarcilc  illud  faccrc,  folucndo 
inccrcflcnon  obhg.irctur,  quiacciam  clicc  dciure  ciuih  ilan- 
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dum  conucntioni  (vtargumcniacur  ditflus  Gomcz.  diiflo  lo- 
co)  quia  ait  ibi  numcro  S.prarcifc  cos  cogi,non  cflc  contra  bo- 
nosmores  ciuiles,ncc  naturalcs,idcoquc  fcruandamconucn- 
tioncmargumcntol.iurisgcntium  7.§.  Practor  ait  tF.  dcpac.l. 
i.§.fi  conucncrit  fr.dcpofi.ita  in  terminis  tcnct  glolla verbo  co- 
gendam  in  l.hcrcditatcm  if.dc  donatio.Bolognc.in  l.ftipulatio- 
ncs  non  diuiduntur  num-ii^. 

Tum  confidcratur  &:alia  ratio,  quiacumpacifccntisinrer- 
{itfadumpr.Tcifcadimplcri,non  latis  (ic  cius  intcntioniit)Iu- 
tionc  pccunix,  Icd  cogi  obligatum  vt  ^Txcifc  fiictum  prxikc, 
dixitBal.in  f.cum  prccibusnum.i.C.dc  rerumpcrmuta.perl. 
cum  fcruus  ff.manda.&:  rationcm  Tcxr.in  l.procuratorad  cx- 
hibcndum  §.fina.  tf.  rem  ratam  habc,  l.ifti  quidcm  §.;ma.fF.  ^ 
quod  mcr.caufi,fcquitur  Alex.  in dida  l.ftipulationcsnon di- 
uiduntur  nu .  27.  atqui  dubium  non cfl:  quin  illc  qui ab  alio ad  58 
ftipuluur  quod  in  aliqua  ciuitate  domicihum  habcat ,  vchtid 
prxcife  obfcruari,IoIcarquc  habcrcintcrcflb,quod  prxcifcob- 
(cruetur  ,  quodquidem  inrcrcflc  multoticsnonelletpccunia 
acfl:imabile ,  cum  fblcatcircintcrefle  aiFcdionis,  quodin  iure 
confidcratur ,  &:  cuius  occafionc,  &:  rcljrcdu  fblct  adio  tribui.  59 
lcgccum  fcruus  ^^.fl^mandar.l.vidcamus  4.§.i.  tf.dc  inhtcm 
iuran.l.fl  vcnditor  <J.§.fina.tF.dc  fcruiscxportan. 

Maximcaurcmhodic  oblcruandum  venicc  ,  quodfadum  6% 
obliget,  quia  hodic  iam  fcrc  inomnibus  folctapponi  iura- 
mcntum,  quo  appofico,proculdubiofidiimpra:cifc  obhgat, 
c.fina.&:  ibi  Ancho  fi^  Abb.&:  c;rtcri.nc  prxlari  vircsfuas  Gu- 
dcr.  dciuramcnt.confirmac.i.p.irt.  cap.59-  Gomcz.  didoc.18. 
mim.io. 

Nccquidquamobfl:ar,quod  cx  conrrariodicebatur,  ncmpe 
induccrcfcruirutcmcx  tah  pado  ,  quinimo  nullomodo  dici 
poteftcflc/cruum  ,  licct  cnini;iIiquomodorcfl:ringat  hbcita- 
tcm,  hxc  ramcn  rcftridio  talis  cft ,  qu.miquilibct  fibi  ipfi  ap- 
poncrc  potcfl:pado  &:  voIuntatefu:?,hccccnim  formalitcr  (cr- 
uum  padofc  ncmopofl^tfliccrc  licfl:ingcnuus,l.nccfi  volcns 
6.Q  dclibcra.caufa  1.  intcrrogacam  i^.C.cod.  tamcn  rcfl:rin- 
gcrc  iibi  hbercatcm potcfl:,  vcrradit  Gomcz.  dc  potcfl:a.in (e- 
ijjfinn  cap.i^.num.i.quianulla  lcxcfl:,  qux  huiulinodircflri- 
dionemhabcar,circt  enim  hoc  contra  candcm  libertarcm,&: 
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icaBal.iuc.Mium.^-dclcgc  Conr.idi ,  diccbac  ou(>d  pcr  hoc 
noninfringiturlibcicas,  icqLiiintur  Capici.  dcciii.i^^.aum.^* 
GrcgorXopcz  ad  1.  ly^titulo  ii.parc*3*^ 
•      Exprardiaismcrito  infertiir,quodfiucapponaturinco!i- 
tradu,cunc  ex  virtutc  psi&i,  in  quo  prxfumitur  intcrencpaci- 
{ccntis>fiuc  in  teftamento  apponatur ,  fimiiis  modus»  vel  con- 
dido  valebit ,  &{eruanda  vemet.  fircTpedu  alicuius  fiat  ccfta^ 
mciitaria  difj^oficio.  qiiia  habctiir  ad  inftarprohtbitionjs.iiic^ 
nationis  non  iini.ilicirci-  faclx ,  quc  valida  cl\,c\ (Lipcrioribufl 
qucHnna  iudicarur,vcl  li har  rclpccl;upcrlbn.r  vbi  conllcrdc 
^  pcr'bna,  cuius  rclj  cdu  tcfiiroralicnari  prohibuic:quod  /ccus 
dlc  cxilliiuo.li  ablohirc  hcrcc  dilpoiiaonuUo  habito  rcfpcctu 
ad  certam  pcribnam»  &c  comodo  [iroccdit  dccifio  noftiiTex. 
quod  nonht  cauendumdemodo  adiiiiplcndo  ».  quia  modus 
cum  fauorem  alicuius  nonrc{piciac»liabetur  pro  non  appoficD» 
acpariterfuflineturlcgacumradumtnacri»  fi  cumfiliisoonir 
fflorabicur/ccundum  Barc«hic  relanmi  aCance.lib*^.Yana.c. 
7.num.<^.Maticn.hb.5.nouaErccopilatio.  titu.i.l.2..gloll'-4.5.&:: 
6.num.i8. 

Hic  occnfionc  prcrdiclorum  potcll  trachiri  qnxftiocx  fa« 
6lo,cx eo  qnod  in  capitulis  matrimoni.aJibus iolct  apponi , quo- 
maritus  ic  obligacdc  cohabitando  pcrperuo  in  domo ciusv-. 
xodSyquam  ingreditur ,  quod  mukotics ia  Hilpania  iblec  fie* 
ri>maximevbimaritusfimnfiscumaliquacontrahic*  In  qna 
^  qufftione<luas  repcrioincerfe  conccarias  opimones«  Prima; 
namque  ccnec^non  valerecalepa&um « neqeead  ipfius  oUfir-* 
uanciamqucmprxcilcpofleobligarii  quiadtcebancpercalc 
padum  infiringi  omnimodo  libcrtatcm,cum  nil  mulcum  irfp^ 
■  cicfcrnicntium  di/fcr.iuc  homincs,qui  taliccrfcobliganr.quia  • 
talibusobli-jaris  non  datur  libcra  rcccdendi  tacultas  1.2.fl:.de' 
libchomi.cxhibcn.  qui  cnimlibcr  cil  jpoccfl- irc  quo  vulchpc- 
nul.C.dc  o^^cdibcrco.  l.quis  iicfugiciuus  i7,§.idem  rccVc  tl.de 
.    acdih.cdic.ucquc  iblutus  dici potcft,quia  ciuicatc  rcccdcrc  no 
66  poteft,&  in  authentica  quomodooportct  cpi(copos>  §.fi  vcro 
colum.i.lianc  fcquicur  Dinus,&:  ctiam  Bartokisnu.^.Balonfi*- 
ne  Cuma.&alij  hic-Roman.in  l.ftipuladonesnon  diuiduntur 
nuxfu63.Ac  vcrb.obUg.Palati.Rubc.in  repecicionc  Rubric^  dc* 
donac^inceriu.  $.x»hum*3«  Capic»decifione  155  iecundum  quami 
.  fen»- 
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fenrcntiani  dcciilimfuirin  Rcgio  rupicmo  CataIonia*conci-  ^7 
liodie  18.  Fcbiuarij  1598.  vt  rcfcit  Cancc.  lib.^.varia-c.ip.y- 
dcpac  pum.5.  Pro  his  ctiam  confKlcrauit  aliani  racionc.n 
lulius  Sannaiarius  dc  Rippn,  in  intcrprctationc  c.i.dc  /ponfiil. 
num.^8.hanc  fcqucns  icntrntiam,diccns,  ralc  paiflumnulhim 
cife,  tanquam  contra  ius  naturalc  >  acdiuinum,  quia  tcllcbat 
viro  quod  fibi  cx  iurc  diuino  dcbcbatur  ,  acnaiura:  prcccpto, 
abfurdumquc  cflct,  quodmulicr  viri  caputcfKccrcrur.  Vnde 
tanquam  contra  bonos  morcs  tahs  conucntio  odioia  ,  irrita 
ccnicri  dcbcr,cx  rcgula  Tcx-jn  c-non  cfl  obligatorium  dcrc- 
gulis  iur.in  lcxto  l.pacta  qnx  contrj.C.dc  pac 

Contro^TJam  tamcn  lcntcntiam  (faluaconcilij  pacc)  lon-  ^8 
ge  vcriorcm  cflc  cxiftimo,ncnipc  valerc  talc  pactum,&:  co  ca  - 
fu  compclli  polVc  marifum ,  hanc  opinioncm  fcquitur  Burfa.  i 
con.  loy.num-i^.Fcrdinan.Loaccs  in  allcg.i.flipcr  Ofrcdo.dc 
Mula  in  rciponlionc  ad  quintum  &:  fcxtum  fundamcntum, 
Nauar.in  Manua.c.i^.n.io.Francif  Marcus  dcci.j^o.numc-  < 
ro  i.i.p  Capici.dccilionci35.  Grcgor-  Lopczgloifa  fina.inl.z. 
tir. -.part.4.&:  p  jurcs  alij  rcIatiaBalthafarc  Gomcz.Iib-2.c.i8. 
num.ii.de  potcfta.in  lcipfum,hancfcquitur  Cancc  dido  lo- 
co  cummultis  Doctoribusn.y.Sanchczdc  marrim.to.i.Iibr.i.  ' 
diip.  40.^.4. 

Pro qua fcntcntia  faciuntfcqucnria fundamcnra,primum 
quod  tradit  Alcx.dc  Ncuo,dum  pondcrabat,  qiiod  huiulmo- 
dipadumnontam  ponitur  ad  obligandum  marirumnc  icce- 
dat  a  ditbo  loco,  quam  nc  vxor  cogatur  dimirrcrc  ciuitatcm  in 
qua  fuitnata.  &  nutrita  nc  lcparcrur  a  parcnribus,  confan- 
guincis  iiiis,  vt  in  I- po/lbnionum  ii.C.  commun.  vtriufjudi. 
qua;  fcparatio  nimisduracfl:,Icgc  hberorum2zo.de  vcrbor.li- 
gnific. 

Secundoquia  huiufmodi  padum  fcmpcrccnfcturappofi-  70 
tum  in  fuiorcm  muheris,  (ic  valct,argumcnto Icgis  cum  ta- 
,Ic  yi.ff.  hoc  titulo  l.qui  ccncubinam  29  §.vxoii  de  Icgar.3. 
fccundum  dcclararioncm  Rnphadis  Cuma.  Paulus  dcCa- 
llr.iSj  loan.dc  Immo.hic,EmanucI  AcoH.  hb.i.fclcda-cap.i^. 
num.v  ^ 

Tandcm  fulcirur  haecff  nrenria,  quod  hoc  pacrum  non 
liabct  pcrpetuam  ,  &:  ablolutam  durationcm  &:  pcrpe- 
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tuitaccm,quia  tanruin  duratmacrimonio  durante,quodpote/l 
efleadmodum  brcuis  tcmporis,&:ficccnfcturpac>um  tcmpo- 

.  ralc,quod  validum  cft:,  &:  vt  talc  rcputatur  a  glolFa  in  1.5.  §.  nc 
tamen  vcrbo  reuerti  ff.dc  vilifrud.  gloflT-  &c  DoCtorcs  in  1.  anti- 
quitas  C  dc  vlLifr.&:  alia  fundamcnta  pcr  didum  Gomc^.  d.c 
iS.allcGf.ita  rcfcrunrur. 

^  Prxdicla  autcm  vcra  cfl^ ,  ncmpc  maritum  compclli  poflc 
rcaliccr.&rdcfaclo  ad  padumdc  commorando  m  domo  vxo- 
ris,icavcrum  cxil1imo,&:  oblcruari  dcbcrc.-fifado  cali  pado.fe 
macrimonio  fccuco  non  cucniac  nouus  cafus ,  propccr  qucma 

3  paclorcccdi  oporccac,  co  cnimc^fu  ncmnc  eucnicnccnoua 
caufi  poccric  m  uicus  d  domo  vxoris  rcccdcrc  &c  diucrci ,  quia 
vis  paclicx  noua  fupcrucnicncc  caufirclaxacur.cpaftoralisdc 
cxccp.l.fi  coucncric  cum  duabus  fequcncibus  fF.  dcfoluc.cradir 
hxc  HcnricusBoicus  in  cap.dc  illis  defponfa.  quiponite- 
xcmplum  quando  maricus  incidilfcc  in  capitalcs  inimicicias, 
vcl  xgra  valctudinc  laborarct,  vcl  propteracris  intcmpcriem, 
vclalias  fimilcs  Abba.  Ancaran  &:  Prxpo-inc.  .  matri.accu(a-j 
poflunt  n.^.Francil!  M  ircus  dccil^yo^.  1.  par.Bur/at.con.zo/.n. 
i^.lib.i.Vcl  fi  caufa  Reipublic^  ncceflTc  cflct  marituma  ciuica-i' 

tcproficifcijAnthon.Gomez.i.tit.varia.c.io.n.i^.  Sanchcz  d. 
difp.^o-n.  4. 

Prxdidis  cnim     flmilibus  caflbus ,  liccrct  marito  a  domo 
f  diucrci,  &:doniicilium  mucare  ,  coque  cafunon  ccncrccurad 
'  poenampromiilam.quiacunc  collcrcc  Iibcrcaccm  mjcrimonio 
debicam  Abb.n- Alcx.dc  Ncuo  in  c-i.qui  matri.accuf  pofliint 
.  Palaci.Rubc-in  Rub  dc  dona.inccrvi.&:  vxo.g.i  nu.^.  EocaCu. 
mulicr  ccnccur  fcqui  virum,cx  rcgula  tcx.in  c.  vnaquxquc  i^-^ 
z.c.admoncic^i.q.i.PIocus  con.i  nu.iS.  &:  i^.quia  Gcncf^c.i-^' 
Matthc.c.i^.Marci.c.io.primaad  Corinthi.c.6  &:ad  Ephclx. 
^  j.proptcr  viri ,  &:  mulicris  vnitatcm  icriptum  cfl^.  Proptcr  haftc 
'  relirtrjuct  homo patre>?j  ci' m/itrcmydr adhxrebit  vxori /Jidi.&c  Eldra: 
4 .  (cripcum  cfl:  >  Ho»/o  pxtrc?n  fimm  rclinqnit,     enutriutt  illum^  & 
-fuxm  regtonem ,  et  ad mulicrem  fe  coniungit ,  ct  cum  Midiere  rennttil 
/tnimam.et  ncquepAtrein  mcminit ,  nequc  nmtrcm ,  ncquc  Rcgioneni: 
;  Hanc  rationcm  pcrpcndit  Tiraq.  in  d.I-  li  vnquam  in  prxfacio- 
nc  n.ii.Cdc  rcuoc.dona.  Et  iuxtahxcdcbccattcndi&:  coull- 
dcrariratio,quxfuprarcfcrcbatiu:n.(T7.aSaiu2ariodcRippa. 
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qiiia  cocafii  qiio  lupcrucnircntcaufa:  abiolutc  ncccilaii^e,  &c 
qua:  rcalitcr  impcdirctmariti  habitationcm  in  co  loco  ccrtum 
cA  cx  hac  iulla  caufa  libcrum  rcmancrc  cum ,  a  pa6lo  coucnto 
dc  habitando  in  mulicris  domicilio ,  an  autcm  co  cafu  mulier 
cclebrato  fupradidlo  pado  tcnentur  marirum  lequi  vidcdi- 
d:um Sanchczd  r.to-dc  matri.d-lib.i.dirp.4i.pcrtotam,iii/pu- 
tatctiam,  &  clarirtimisdiuirionibusdcclaratam  hanc  dirificul  - 
tatcm  rcliquit  rcfblutam  Sannazarius  dc  Rippa  d.i.  c  dc  fpon- 
ia.&:  matri.an.^o  cumfequcntibus. 

Tandcm  huius  tcx.occafione  hicn.j.Pau.dc  CaH:.  moucbat  7^ 
quxflioncm  quandam,an  valcrct  padum  pcrquod  licitum  ci  -  ^ 
fctcrcditoripropriaauthoritatc  dcbitorcm  (iiumcapcrc  ,&:in 
^iriuato  carcerc  detrudi ,  &:  talcpaiftum  omnimotlo  rcprobari 
aiureattcftatur  Pau-dc  Cafl:.d.loco,quamrcntctiam  lcquun- 
tur  Bal.con.247.idcm  Nata  con.^^i-nu.^i.Iib.z.  Greg.  Lopez 
ad  I.i^.tit.i^  glon.i.parti-^.Couar.Iib.z.var.  c.i.n.7.  ad  finem» 
BaItha.Gomcz.de  potcfla.in  feipfiim  lib.i.c.io.n.i.Farina.dc 
Carcc.q.17  n.2o.  fundantqucprxcitatiDo(3:ores  fuam  intcn- 
tioncm,  coquod  aiurcpriuatuscarccr  iitprohibitus-  vndc  di- 
cebant  committi  dclictum  abeo  qui  priuato  carccre  vtirur,  77 
vndc  priuata  pacflione  quis  non  potcft  Faccre,  quod  carccr  pri- 
uatusa  iureprohibitus,  iufteexcrccri  portitl.vni-  C.dcpriuat. 
carce.I.r.C.dccohorta.Iib.ii.l.fina.C.dc  curios.  &  ftatio.  cod. 
libro  &:  dc  iurc  Cijftclla-I.ivtit.i^.parri.^.I-e^.I.^.tir.^.parti.^. 
l.ii.tit  4.l.2.tituI.i4.Iib.i-ron.I.5.tiruI.i3.iib.4.  nouarrccopila. 
&:  dc  iurc  Catalonixcum  nil  rcj  crcrim  /j  cci;ditcr  conflitu- 
tuir,iusordinnrium  crat  fcruandum  cxfiipradi(5lis  numcro  5^. 
Vndc  Farinaccus  dc  carccribusquafft  i^.num.S.  dicebatinci- 
dcrein  crimcn  I;rfa:  maicllatis  qui  carccre  priuato  vtitur,  ad- 
coque  huiufmodi  padum  non  valcrc  artcucrjnr,quod  licct  iu-  78 
ramcnto  confiimctur,nunius  (itmomcnti  vt  cxpluribus  relol- 
uit  didus  Baltha.  Gomez.dc  potcrt:a.  in  fciplum,di6lo  lib-  2. 
cap.2o.numcro  3.  Ethoc  non  iblum  quod  capcre  priuatusnon 
portit  dum  ad  priuatum  ca rcercm  duccrct,  vcrumctiam  {i  ad 
publicumvtd  Gomezd.Iocon.8.&:  9  VQxd  cn^itrartum  in  fi.vbi 
per  totum  caput  late  de  hacmatcria  pofibntpcrcum  vidcri, 
qu(^*ficrtcnthic  recenrcnda,totum  caputcfibt  tranfcribcndum 
&:  longa  eirccprotrahenda  commentaciO" 
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Aliam  autcm  pr^er  didararationcmaflignatPau-de  Caft- 
liic,quodvidclicccnonpofl'unrparccs  renunciarc  ordini  iudt- 
ciariOyVCnot.inc>dc  caufisdc  otfic.dclcga'  notac  Capid.  deci* 
47.^.7.  Vancius  dcnalIi*procc{rustit-cx  dcfcduprocc/Iiis,  fcu 
ordinis  iudiciarij  n.ri.quod  procederccxiftimo!nhis,qu2e/unt 
de  ordiiic  {uSR-Annali,qux  coiinumerantur  d  Vantiod.locon. 
i^.fccus  veroin  hisqut^*  ilmt  dcordinciudiciano,qux  rcipicific 
intcrcilc  p.irdu:nparticiil  irircr,qualia  fimttcnipora  proh.ito- 
ria,quia  poiruntpartcsrcnunLi.u-ccum  ipfis  particnlaritcr  rc^ 
ipicianr,  ?v  (iiorumintcrcilc  rarticularc.vt  notac  Vanci.  ddoco 
a.i^.Abbasin  d.cde  caulis  n.o-  vbi  ait  poiTcpartcscx  pa^ore- 
mitterc  ordincmiudiciariura,  &ideni  tcnct  Arct.  con.io^.  A- 
lcx*con.5i.lib.2..  vbi  dicunt  ii  in caufa  fummaria  partes  i  prin- 
cipio  conucniuntfVt  proccdatur  ordinariC)non  poOunt  dcinde 
redire  adfommariam  cognitioncm^  fecus  tamcn  (iiudcxafci* 
pfo  iiK  ircrct  in  cau(a  furnmaria  proccdcre  ordinaricquiacon-  • 
lcnlhpartium  potcll  rcdirc  ad  (Luninariam,  gl-in  d.cIcmJxpc, 
quamctiam  fcquitur  Roma  con.j^^.quxquidcm  ratio  Pau-dc 
Caft.non  fatishcitplcnc  dccif.noflri  tcx-  Vndc  mcliorcni cxi-  • 
ftiraoailignari  racionem  iUpra  diclam ,  ideo  non  pcnnicti  ca- 
ptioncni  debitoris  ipfi  crcditoria  quia  aiurecommuniprocui 
dubio  prohibctiir,  cui  priuau>rum  caucionibus  derogati  ndn 
poteft  l.ius  publicum  6P,dc  pac- 

Hoc  tamcnpnediftumicaintcliigcndum  venit ,  dummodo 
cxconfenfo  vcriufque  pards  fiac  caiis  rcnuntiacio ,  qui^  tdiiSi 
tcmporibus  probatoriis  vna  parsnonp<^eftrcnunoarcctiamfi 
lit  dil.uio  rcfpcdhi  vnius  conccfla ,  quia  cum  altcri  pnrri profil, 
dc  fit  communis  vt  in  Ipetcnd^»  in  finc  C-dc  tcmp-in  iincg.rcih» 
vtrclbluit  Guticr.prarf  n.Iib.i.q-2i-n.^  Antli.Cjomcz  adl-ii. 
Tauri  n.>4.  Vv-rfi.  tertiofaai ,  non  potcfl:  eria.m  ca  pars  in  cuius 

fauorem  dilatio  fuit  concella,  in  odium ,  vcl  mmiraum 
altcrius  partis  pranudidum  renunciare.ita  Bal. 

in  dithlpctcnda:,  2XoLnum.<?-  • 

■    ■»  ■» 
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Cum  auus  filiuni  ac  ncpotcmex  aJtcrofilio  hcredcs 
infticuiflettaneporc  pecut)  vt  ii  intra  annuiiitl^^iimum 
moreretur ,  heredicatem  patrud  fuo  rcftitaera!;  riep^#K. 
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cunda  coniectftra 

311  It*sfanguinis  qnid  oferttur  invocatione  tacita 

321  Filijpofttiin  conditione  an  cenfeantur  vocati ,  fi  teffator  ad 
fiures fitbfiitutionum gradfff  profecutMS  fuerit ,  n- feq.vfque 
adnum'iZ9 

32^    ClaufuU  quod  difpofirio  valeat  ad  litteram»  qmdoperetur 

319  Filtjpofiti  in  conditione  ,  an  cenfianlHr  vocattji  tefiator fro- 

hibuertt  bonaalienari  n-ilt 
3      FideicommiffHm  qusndo  dicdmr  fcrfetmim 
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533  yiliifofinm  emJkimi^  m  caifimimr^Uiu^mtkrMtilmf 

.  MakrximmMeMieffeferfettim 

355    TejlAtor  proximmesfliisdiUgerecrediittr 
•   33  <j  Maioratm  nori  pojfint ferfifiere  inperfonA  primi  vocati 
J37  MdiorattureguidmhabeM  hcitm  mfdeicommtfsUvmmr^ 
falihus 

53S  Ttltjpoftti  in  couduimiyimdfmi  fifid  in  dsjfofiiiiHitifmmi^ 
■ ,  .  .  •.  doiudtcandum 

539  Filiffofitiimcmdiiimiy  mfaiififiiiiiidi^timi^^fdkm 
l>iciirikmifi€iiimhmipu^ 
.   340  Condaiihm  finc  libeds  fmid§Hddmcmidm§mdf  fidti^ 
cimmijfum  <■     -  - 

341  C^/v^^/i^fineliberisfiM^iR^^  C^firfl 

interfit  1 

342  Conditio  tfud  inefifiexprimituryan  mutet  natursm  aBus 
3^  Tauidpurefi^-quandod^sUg.ce 

hoc  tit^cUratur 
344  LegatwH  velfidekimmiffum  qmmdo  trmfiimim* 

Qtant  aliquifcribentesiiimiiaftcfltlegjscontex^ 
ram»mak  in  eiusrubce  £iiBniari ,  dum  rcribitur  ,  tttfi- . 
ddcommiflb  vttitletlaU  jreliaoa^  filio»  poft  fjaixmfiK- 
tcm,intelligi,ri  finc  libcrisfiliusdcceflaat,qviinbi^  contci- 

tura  lcgis  dicunt ,  Papinianumlib.i8.  quaeiBonum-  cxenqMOin 
in  ncpote  conftitucrc,  fpccicm  fadi  fingcndo,  in  tcftacorpi-qm 
cum  vnum  filium  viuum  habcrct ,  &  cx  altcro  fiiio  nepotem, 
cos  hcrcdcs  inftitucrat,a  ncpotc  tamcn  pcticrat. vt  fi  mtra  tri- 
gefimum  annum  moi^ccur,  truo  fiio  hcreditatcm  rcftitue- 
rct,doccndlo>qiuKlfincpos  libcrisrelidisintraluprafcriptam 
fleutem  ^^4co^(Iq^  efi<^>  b^rc- 

dicacemqii^patruo  nonpcrtincrc :  quiaex  conicdliirapictatis 
conditio  vidccur  dcfi:aa,qtiocaiu  ^on  dc  fiiiograoato^cd  de 
^img^t  loq^acccftancur »  eonfticuemcs  radoncm>dt£Ecrenri« 
-^SMjqiKKliniiicemagna  reperiaiwcii&nimia^^ 
>Aiiep9tcm>GinnLfiku(ne!Cc0^  a  paagpyMiBWM^^ 
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inter  cxcera  ff>cic  lib.&:  podhum.  fuufque  hcres  cfTet  S-fui  au-  ^ 
tem  Inft-de  hered.qualit.fic  differ.  &:  proptcr  alia  quac  iniurc  ^ 
fauore  filiorum  induda  (unt,qua:  refpedu  nepotumprincipa- 
hccrnon  obrcruantur. 

Prxdidx  autem  rationcs  friuolx  funt  fanc  &  lcuiflfimx ,  vt  4 
condemnari  lummarium  poflitjii  cnim  cx  pia  coniedlura  de- 
fumitur,  ncpote  hcrede  infticato ,  &:  grauato  dc  hcrcditate  pa- 
truo  fuo  rcfticucnda  {bb  tacita  condicionc,iifinc  hbcris  dccef- 
fcric.ipfum nepoccm  ccnfcrigrauacum.cum  fortius  racio  con-  ' 
iedursE  cx  pia  ccftacoris  afFcdione  conhdcrctur  refpedu  fihj, 
quam  ncpocis,vc  cx  infra  diccndis  apparcbicxonfultius  didum  5  ' 
cft: ,  fihum  grauatum  a  patrepcr  fideicommiifum  fub  tacita 
conditione  li  linc  hberis  deceflcrit,cenfcri  grauatum  iuxta  no- 
ftraclcgis  rubrum. 

Huiuslcgismatcriam ,  &: contcxturam  cxiuris  apicibusef-  ^ 
(e,  &:  pra:  carccris  cam  in  decifionc ,  quam  ipfius  excogitatu  fa- 
tis  pcrcipcrc  hcet  cx  Impcratorc  luftiniano  in  l-cum  acutifti- 
mi  Cdc  fidcicom.  dum  loquensdchuius  lcgisaudore  refpc- 
du  ipfius  decifionis  acutilfimi  ingcnij  virum  ,  &:  ancc  ahos  cx-  y 
cellcntillimum  ipfum  Papinianum  dicic ,  &:  in  l.gcncrahccr  §■  ^ 
cum  autcm  C.dc inftir.  &:  fubft.  cxceUi ingcnij  cundcm  plcno 
orc  appellar.valdc  huiuslcgis  decifioncm  commcndans  ipfam 
longius  ad  alias  perfonas,quam  ad  filios  &:  ncpoccs  cxccndcns: 
vndc  Dodorcsmulrisin  locis  dccifioncm  lcgis  cum  acuriffi- 
mi ,  &:  huiusnoftrcE  iimul  tr.Kftanc:  candcm  cnim  dccifioncm 
conrinentvcnotatPauI.de  Caftr.tit.  inprincipio  diccnshuius 
noftra:  Icgis  decifionem  confbnam  cirel.cumacutiftimi  C-dc 
fidcicom,  &:I.generahccr  §.  cum  autcm  C.dc  inftic.&ifubftic, 
cui dciure  CaftcIIscaflimilanir  l.io.titulo4.parc.6. 

Ex  huius  igicur  legis  conccxtura  &:  dcciflonc  communiccr  8 
fcribcnccs  calcm  infcrunt  difpucandamconclufioncm.  Filius 
apatrc,  vel  quihbct  alius  dclccndcnsgrauacusdc  hcredicacc 
refticucnda.in  qua  cft  hcres  infticucus ,  ccnfccur  grauacus  (lib 
tacica  condicionc  fl  iinc  libcris  dcccffcric.  libcrifquc  pcr  gra- 
uacumfufccpcis,  fideicommilfum  canquam  conditionah  dc- 
ficicncccondicionc  dcficcrc,  quam  conclufioncm  confirmat 
cx  dida  1.  gcncrahtcr  §.cum  auccm  diQt^L  Lcum  acuciflimi  I.li  ^ 
vnquam  C  dc  rcuocan.  donat-  vbi  fada  donaticne  omnium 
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bonortim,  vel  maiorispartis  ipforum :  (i  donatori  filij  na/can- 
tur,  ip{b  iurc  donatio  reuocatur.  quod  non  folum  locum  ha- 
bec  quando  extraneo  fit  donatio ,  verumetiam  (ifiliofa£ba  ef^ 
fct,  quia  adhuc  reuocarerur  quoad  quanricatem  legitimam,  vt 
fiUo  illa  pars  legirim*e  rcicrucrur.rcfert  Michacl  Fcrrcr.^parr. 
oblcrun.   Regij  Caraloniic  ^liprcmi  Scnatus  cap.^o^-num.t. 
10  confirmaturvlteriuscxl.talcpa<5him  §.fina.  fF.de  pa^i.  vbi  (i 
pater  dotcmdcditprofilia  ,  &:  pa£lusvel  ftipulatusfitfi  filia 
moriaturconftanrc  matrimonio  fine  hberis ,  dotem  rcftitui 
fratri  flio  hcrcdi  inllituto,&:  poilca  pater  filios  fufcipiat , ^dtio 
&:  obligatio  ad  rccupcrandam  dotcm,fiIiis  acquiritur.-quia  ve- 
rifunilcefl: ,  quodfi  dc  illis  cogiraflet ,  eis  dotis  rc/litutioncnfY 
adftipulallbt.  vtnot.Odofre.Bal.Alberic.  &  Angc.ibidcm,& 
dciure  Ca/lclI^did:al.To.rir.4.part.(^.  Quacquidcm  ratio  ex 
conicduranoflr^c  Icgisapprobatur,  miWnverhis  fideicommifsi 
conditionem  coniectnra fietdtU  reffondt  defe^iffe ,  qua:  vcrba  deno- 
tant  fidcicommiifum  ab  afcendente  defcendenti  rchd:um, 
cenferi  (iibconditionerehdum,  6^  infc  tacitam  conditioncm 
continere. 

\z  Imicftiganr  Dodorcs  hic  &  in  didis  iuribus  rationcm,  quac 
Papinianum  mouere  poruit  ad  talercfponfumdecifiHum  fa- 
ciendum,  quas  refcrunt  Anton.Gomez.  lib.i.var.cap.y.a  num. 
32.C0uar.inpradic.cap.38.cxhum.11.  &:in  cap.Rainaldus  in 
princ.ex.de  tcfla-Coflain  cap.fi pntcrvcrb.fi  ablquc hbcris de 
tcf^n. in  (?.Minti.dcconicd.vlr.vohmt.lib.io.tit.7.&:  Xi.ii.at.r: 

„  Spinoinfpccu.tefla.glolfa  F4.num.110.  pr^^eipuetnmcntresal- 
figuanturrarioncs ,  quasfcribcnrcscxdiucrfis  iuribusdcpro- 
munt  Primaratio  cxnoflro  Tcxr.  icfumitur  Ncmpccx  con- 
iedurapictatisquam  tcflatorad  hbcros  grauari  habuiffct ,  fi 
deilliscogitaricr.hanc  traditSoromaiorlibro  i.  controucrfia. 
quotidian.de  vfufructu  in  fine  afrcrtionc  194-  Sccundam  vero 
dcpromuntcx  dida  l.gcncrnlitcr  §.cumaurcm  C.deinfliru.fc 
fubf}.  quia  vidclicctfi  dcillis  cogiralfcr  tcflatortalcmnon  fe- 
ciifct  filio  fubflitutioncm,  autfalrim  poH:  filiosgrauati,fiibfli- 
tutum  voc;dVcr:vtin  LLucius  ff.dchere.inftit.vbicxplctoafre 

^  a  tcfla  core  intcr  vnos  hcrcdcs ,  fi  tcftator  alios  hcrcdes  infli- 
^  tuatvidctur  cos  in  alio  afle  rcuocarc,  non  aurcm  primis  iiibfli- 
cucrcillud  autcm  dilpoiitmn  ccnletui:  dc  quo  li  tcilator  cogi- 
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tanfctclirporiuirct  l-Tinus  ^.Luciiislf.  delibcr  &  pofth.  docct 
Mcno.  dc  prarrump.lib.^.  prxfump.K^.numcr.z.  quia  infticuto 
hcrcdccoqui  nafcctur  ,ccnfetur  ctiam  &:  hercsinflitutusillc, 
quiiamnatus  erat  ccmporc  conditi  tcftamcnti ignorantc  te- 
ftatore ,  cx  lcgis  prarfumptionc  fccundum  mcntcm  tclhtoris. 
Vcrbum  cnim  videtur  prxfumptioncm  denotat  (ecundum 
Mcno.  hb.i.quaftio.io.pra^rumptiocOfupcr  dubio, vtin no- 
ftro  cafii,  ficlio  vcro  fuper  ccrto  hmdatur.  ita  Mcno.  d.Iibro  i. 
q.8.  cfl:  cnim  valdc  dilhcilis  cum  defcndat  inn-itutionem  poft- 
humi  proncpotis  cx  ncpotc,qui  tamcn  ahcnus  erat  cuma  ma- 
trcprxccdcrctur,  cuiditiicultati  rcfpondctBarr.cum  Accur. 
ibicommunitcrreceptus  ignorantiam  tcftatoris  /iiftinuillcil-  i8 
hus  pofthumi  inftitutioncm,  quiaignorabatipliusneptcmc- 
nixam  fuiftc.  vndcdiccbant  no  natum  pronato/ini^i  ad  nicn- 
dam  prxdidam  inftitutioncm.Quarquidcm  Bartoliinterpre- 
tatio  defcndi  non  potcft ,  quia  ( ca  attcntn  &  communi  anti- 
quorum  rccepta  lententia)  valerc  non  dcbcbat.vtpotc dc  alie- 
no  pofthumo  fada ,  tum  quiaibi  ignorantia  tcft^toris  non  ad 
dccidcndi,{cdad  dubitandi  rationcm  adducitur,vtaducrtunt 
ibi  Cuia.&:  Cuma.  quarc  diccndum  cft,  valcrc  ibi  inftitutio- 
ncm  proncpotfs ,  quia  tcmporc  quo  tcftamcntum  fcribcbatur 
partu  iam  crat  cditus,  &c  fic  inftitutus  iam  crar  natus,quo  ca- 
fii  hcrcdisinftitutio  non  crat  prohibita,  quodfcquitur  Paulus  ip 
ihi.ctimquo  ten/pore  dubirandi  autcm  rario  fumebarur  cxigno™ 
rantia  tcftatoris,vt  confta-t  exillis  vcrbis ,  luet tgnorante  teftato- 
re:  nam  teftator  inftituciat  eum ,  qucm nondum  natum  cxifti- 
mabat,qua  di(poh*iioncattenta  inftitutio  corrucbar,ranquam 
dc  pofthumo  aHcno,  nihilominus  tamen  docct  Paulus  vcrnm 
cflc,quia  rcucra  non  crat  pofthumus,  fcd  iam  natus ,  nec  tcfta- 
toris  opinio  viciarc  debuitinftitutioncm ,  qux  ahas  valcbati-  2,0 
pfo iurc l.^.^.i.fF.de manum.vindic.  §. fin.infti.de  hercd.inftit. 
iupradiifba  ctiam  confirmat  glofl'  celcbris in  I. ralc  padum 
vcrb^per  excepiionem  ff.dc  pad.vbi  Accurf  inferebat  quod  fi- 
militcr  diccndumerat,illud  cflcobfcruandum  de  inrc,  licct 
non  fitcxprcfl'ediipoiitum,quod  vcroflmile  eft  fiiiflcftaturum 
fi  illud  fuilfctquxfitum  argumcnto  I.fi  totas  C-dc  inofl[ic.don-  - 
1-cum  qui  §-i.dc  vcr-obli^^^.quam  rcfblutionem  cxornant  rclati 
pcr  Gabricl.hb.  6. comm.opinion.cir.de rcg.iu.conclufl.f^. 
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*i  Tcrriam  vcroprxdida:  conclufionis  afllgnat  radonem ,  dc« 
fumpcam  cx  finalibus  verbis  d.  1.  cum  acutilfimi ,  ncmpcne  vi- 
deacur  ccftacorcm  alienas  rucceflioncs  propriis  anceponerc. 
ccrcum  cft  aucem  alienas  fucccfllones  propriis  anccponcre,  G 
exclufis  filiis  grauati  lubfhicucus  admicccrccur. 

Scd  licct  hxc  racio  a  fupra  cicacis  audoribus  communiccr  rc- 
cipiacur,concra  camcamen  apponunc  hancracioncmdiccnccs 

2.3  non  poflTc  ipfam  congruam  &c  gcnuinam  appcllari.  Namq;  Pa- 
pinianusliuius  legis  aucor  crat  priuataaudoricatc,necpubIica 
munitus  crat ,  &:  vc  lurcconfultus  priuato  officio  intcrprccandi 
vcebacur»  l.i.  §.  deindc  cx  his  fF.dc  orig.iur.^.icfponfapruden- 

2.4  cum  infl.deiur.nac.gcn.&:ciui.  Vndenonpocuic  vlcimamce- 
llantis  difpofitionem  mutare,ncc  altcrarc,{blumcnimidPrin- 
cipi  hcet,&:  ahcui  ahonon  cft  perminum,  Megatum  ibi  igi/ur 
adhibttii  hcredibus  dr primortbus  ciuttatts  fF.de  vfii  &:  vfufru.lcgat. 

M  Mcgatum  ff.deadminiftratio.rcrumad  ciuir.  perti-  Couarruu. 
lib.^.var.cap.f).  &:  hoc  nonabfolute  Principi  licct,  nifi  vcrgat 
magna  vtiHtas  vclncccfntas,  quia  vt  diccbat  Couarr.  d.cap.^. 
num.7.  licct  folennitates  teflamentorum  fint  dc  iurc  ciuili  ia- 
dudx,libcrtas  tamcn  tcftadi  hominibus  de  iure  naturali  com- 
pctit,!  necciiim§.dcporrati  flp.dc  mihta.tcfta  l.miles  C.cod-v- 
bi  probatur  mihtcm  dc  iurc  gcntfum  abfque  fblennitatibus 
iuris  ciuilis  poftc  etiam  dcportatum  hcredcm  inftitucre :  fi  c- 

^7  nim  dc  iure  gcntium  liberatcftandi  facultas  datacft ,  dc  iurc 
naturah  compctcredicetur  §.  fingulorum  inft.  dc  vcvum  diui/I 
quod  vcro.inft.de  iur.nat.gcn.&:  ciui.  libcrtatem  cnimtcftan- 

^-^  di  iuris  gcntium  effe,  &:  naturalis,  afterunt  Thcophil.  in§' 
iusaurcm  ciuilc  inft  dciur.natur,  Bar.inl.inccrdum,num.7. 
dccondition.indcb.  Roman.  Fulgof".  &:  Iar.num-<^«in  I.litcfta- 
mcntum ,  C  detcfta.  laf  poft  ahosin  rubr.ff-dc  adquir.hcrcd- 

29  Viglius  in  §.  lcd  prardidta  inft.dc  tcfta.num-^.  Vndc  non  poflc 
prxdidlasclaufulas  tcftamcntariasalterarc  ,  nec  mutarctcnct 
Archidiacon.incap.Epifcopus  88.diftin.Marti.Laudcn.in  tra- 
dat.dc  priuilcg-  §.iz.Dcci.confl.547.numcro  quinto,Crauct. 

30  conn.i^^.numcro  z.  Multo  igicur  minus  potcrit  tcftamcnti 
fubftantiam  alteraic.  nec  murare  lurcconfultus.  luxta  vcro 
fupradiclam  rcfblutioncm  tcftatoris  voluntatcm  mutat  lurc- 

51   confuItLis ,  quia  infpccic  noftra:  legis  fidjeicominiflum  purum 

cft. 


Google 


DE  Conditionib:  et  Demokstrat.  y^f 
cft.Papinianus  autcm  conditionem  llipplct.  &c  lic  illud  reddit  ^ 
conditionale,  adderc  autcm  coditionem  cft  adus  lubftantiam 
inutare & altcrarcj.i.^.li quis  fimj^Iiciter  lf.de  verbor.obligat.  > 
Quofum quidcm  ratio  tortius augctur  ex  hac  rationc  :  nam  Ci  ^ 
tcftator  qui  conditionalcm  adum  faccre  volcbat  purum  jliud 
cfficiat.adus  nuUius  cfl:  momenti  I-quotics  §.  tanumdcm  tf.dc  53 
hcrc.inftit.  Si  igiturconicdura  Papmianiconditioncm  indu-  - 
cit,&:lupplct,quam  tcftatornonapporucrar,imofinceaa6lum  *.  ^  . 
fcccrat ,  tortius  diccndum  cft ,  minus  llipplcri  poircprardidam 
conditioncm ,  cum  alterctur  fiibftantia  adus  8c  tcftamenti 
dilpoHtio. 

Aliorum  autem  fiiit  fcntentia ,  qui  diccbant  >in  tcftamcnto  34 
in  quo  dcfcendens  ab  alccndentc  grauabaturdc  rcftitucnda  ^ 
hcrcdiratc poft mortcm,nonfubintelligia Papiniano,  ncque 
induci  tacitam  conditioncm,li  fine  Iiberis:led  ndeicommiirum 
hoc purum  mancre,  prouta  tcftatorcfiicratrelidum,rclblui 
tamcnliberis  fulccptisper  dclcendentem  grauatum.  Aliudc-^  • 
jiimeft  adum  aprincipioelleconditionalcm,  aliud  eftcpu-  35 
rum,  relblui  tamcnfubconditionc  l.obligationumfcre.§.con- 
ditiolF.deobIig.&  adlio  l.i.tf-deindiemadicdio.  Conditioe-  3^ 
nim  rcfblutiua  dilpofitionipura:  adicdla.non  facit  contradum 
conditionaIcm,vt  doccnt  Soc&Dccius  in  I.pecuniam  ft.fi  ccr. 
pct.Dcciusin  l-isdamnum  §.quod  pendct.&:  in  l.plcninqucff- 
dc  rcg.iur-Decius  con.2.80.  n.i-Tiraquel.  de  rctrac.conucn.§. 
2.gIo.vni.n.74.verfr;c  quthtds  'vUe-ihni.  Gabriel.con/.^  i.  n.^.Iib. 
i.&:cumrclbIutioactiisactui  inefle  dicatur,1.2.  ff  dc  rcb.  co- 
rum.  Papinianusqui  circa  rcfolutioncm  actus  di/pofuiflcr,  nil 
cxtrinlccusattulif,ncc  voluntatcm  tcftatorismurauit.-lcd  liib- 
tili  ingcnio  eam  fiiit  inteq^rctatus ,  quod  lureconlultis  liccbat, 

&  haxvideturgcnuinci.quareaPapinianOj&rquomodointro- 
ductafueritprxdictaconiectura.  proqua  intcrprctationcex- 
. pcndi  f  otcft  tex. in  d.'.gcnerahtcr, §.cum  autcm.vbi luftinia- 
nus  rcfercns  hanc  Papiniani  coniccturam  fcripfit,  Papinianum  58 
induxiflc:vthbcrisper  dcfccndentemgrauatum  fulceptis  fidu- 

ciariafiibftitufio  cuancfcerct,qu^  quidem  vcrbavalcrcaprin-  , 
cipioactum  larisclarcoftcndunt.  •.  , 

Sccundopondcraricriampotcft  d  l.  fivnquam,vbi  donario 
purcfacta  hbcrisper  donantcm  fufccptis  relbluitur. 


Digitized  by  Google 


400         Ad  L.  Titio  Centvm  71.  D)  ' 

Tcrtiofacicracio  quamafTignat  Iiireconfiilrusin       fi  fF.de 
adimcn.lcga.  vbi  fidcicommiffa  nuda  vokinc  ice  udi.nunrur,  Sc 
rcuocancur  Miiurc  rS.iundaglo  vcrbofidcicommiira  tf.  dcle- 
gac^  quia  hdcicommiflahicilius  admirrunr  volLmraris  conie- 
&uram,tcftc  AcoHra  incip.li  patcr  ^.par.vcrb.inrcrdumn.ioo^ 
&:in  fidcicommiilis  furtiatfuperucnienria  rationis.  vclvolun- 
raris  vcacccftacurSarmicnco  Iclcda  incerprcdib.^^.cap.ij.nu  j. 
Solacnim  voluncas  infideicommiins  obfcruacuc,&:  actenditur 
l.pcn.tf.dcIcg.i.nor.TibcrDccius  conf  izo.Viaius  lib.j.  deciT. 
ji6-         pluribus  indc  rc/bluris  &  pcrpcn(is,vc  alios  efFc(^um 
circainduflioncm  fidcicoinmi/Ii  cx  prasfiimpra  rcfbacoris  vo- 
lunrarc  induci  acccfl.icur  Pcr.ilca  ad  I  Titio  cum  tcftamcnto 
Ticia  cumnubcrcc,n.i8.  rt^.dc  lcg.i.  cumpluribusfijquencibus 
numcris,adliuc  vr  cx  mcnrc  fola  conic<5l:urara  fidcicommilfum 
induc.uur,  criamvbi  nulla  linc  vcrbacx  quibus  fidcicommiA 
fum  induci  valcac :  (ed  folum  fliMcic  quaclibcc  alia  conicdura, 
vt  nocPauI.Lconinus  Parauinus  conf  17.  nu.i6.  inter  conlilia 
diucrfbrum  doclrorum  congcfta  per  loan.  Bap.Silc.  dc  vlr.volu. 
vol.i.  Vndc  mcriro  Papinianus  cx  ccftatoris  vofunrate  ddch- 
commiffumrcfoluifijir  inrcrprcrarus:  vt  apparcat  crraflccos, 
qui  crcdiderunr ,  non  volunraris  inrcrprcrarioncm  fed  iuris  fi- 
dlioncminlicic  legr  conrincri.quos  redrecoprchcndunr  Comi 
vbi  fiipra.  crcdcb.mr  cnim  rcncntcs  fupradi<3:am  /cnrcnrinm, 
polfcfubflirutum  admitti  ad  probandam  conrrariam  dcfiindi 
voluntatem,  quia  voluic  eum  libcrisgrauati  prarfcrri ,  f/ocfff 
Grcgor.Lopczddio.rir.^.parr-^^.glo-io.vbi  airexvcrbis  parti- 
tx  ihijiemprefe emiendepro  drecho  tolli  magnum  dubium  quod 
intcr  Dodorcs  crat  in  hac  legc,nempc  an  hoc  quod  induceba- 
tur  clTcr fi<^io  Icgis,vel  prarfumptio  iuris,  &  dc iurcquia  fi  pr^- 
fumprio  iuriscHcr,  dicebantnon  admitti  probarioticsin  con- 
trarium ,  quac  admirrunnir  in  fidionc  Icgis ,  allcgans  Doctores 
vrramquc  lcnrcntiam  amplc6l:cntcs ,  rcfblucns  quod  haec  con-^ 
ic(5Vuradcducirurcxpictatis  intuitu ,  &:  fic  iuris  inrcllecbu  hoc 
elTcftaturum  dicit. 

Ncquc  huic  vlrima:  rcfolurioni  &:  inrcrprctarioni  quidquam 
obflanr  vcrbanoflri  x.cx.\bi/rdeicommtjpcoftditionem,  qujc  vcrbl 
tcncnrcs  primam  intcrprerarioncm  in  corum  confirmarioiicra 
adduccbant,nam  illa  vcrba ref crcnda  func  adiJlatnmet  condi- 
•  -r  "  tioncm 
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ci6ncm,vcrbfs  cxprciiAmynempeJ/ s»tr4/rfge/i»jum^fa/uaMW(m 
^vttagraaafw  decejjfrit  a  tcA;itore  appofitam,  vt  fit  /cn/iis,quod 
licet  attenco  Ibno  &  figura  verborum  condiuo  fidciconiiinllf 
cxtitcrit.cum  grauatus  mtra  illaa:tatcm  dcccilciit.attcnta  ta- 
mendcfundi  voluntate  dicimus,dcfcciirc  conditioncm ,  quia 
tn.igis  fuit  dithiiTi  quam  lcriptum.iiquidcm  coditiorn  cxprclla: 
demerunt  illa  verba  ^fi fine  Iweris^  &c  idco  ex  conicdura  volun  -  47 
tatis  quae  inconditionibus(bla  expc6^atur ,  Lin  conditiombus 
i^.Iupra  hoc  titul.  diciturconditioncm  defccillc ,  cuius  prior 
pars  in  tcftamcnto  cratfcripta.  grauaro  intra  (upra  fcriptam 
astaccm  ccrtam  dcfun£to,  altcra  vcro  parstacitaerat,&:lub- 
intclleifta  nempc  fifineltheris,  quar  dcficit  cumgrauatus  linc 
libcrisdeccflcrit.&hoccft  quod  mco  iudicio  Papinianusdo-  4^ 
cerc  voluit  in  contcxtura  huius  lcgis  miWis  yczhis^deuommifii 
condttionem, 

Ncque  quidquam  obftac  tcx.in  I.quoties  §^tantundenft  ff.dc 
hflerc.  inftit.  cui  difficultati  triplici  folutione  rclpondebat  Ac-  49 
cor.tbidemin  glo.vcrb.^*/4#f/.quibusomnibus  rckd:is  ,  verius 
dicendum,quodlurcconfijlcusVl|>ianusin  d.J-tantundem.lo- 
quitur,quando  tcftacor  voluic  ad:ui  addere  conditioncm  >  nec 
fcimus  qualis  eflet  conditio :  tunc  cnim  adtusncque  vt  purus, 
neque  vtconditionalisfuftinetur,  in  hac  nofl:ra  lege  vt  fupra 
clarius  apparebit,  proptcr  pietatem  certa  eratfccunda  pars 
conditionis,quam  tefl:atornon  addidit.  vidclicctilla/^/?<?2r^r- 
r«,  dc  quibus  flcogitaircc  eam  appoiuiflct,  vndc  mirum  noa 
cfl:  ii  iuxta  voiuntatcm  ha:c  fecunda  pars  conditionis  (up- 
pletur. 

Scd nunc  antcquam  vlterius  progrediamur :  vidcamus  vndc  5* 
Papininnus  hanc  coniecfVuram  deprompferit,  vcl  in  quo  fun^ 
datus  fuitadcam  tradcndam.  proquadeclarandaomncsferc 
confugiuntadrariones  fupratraditns.quasdcprompferunt  ex 
conic6lura  noflrj^lcgis,  &:  fupradidaruml  cumacutiflimi  C. 
dc  fidcicomm.!.generaliter§.cumautcm  C.deinflir.&:  fubfli. 
qux  quidem  plenc  non  fatisfaciunt :  quod  enim  quarrimusefl, 
cur  patcr  teftator  fl  dc  liberis  cogiraffct,  non  fcciflct  hercdi 
talcm  fubftitutioncm.  Vlccrius  quiaquandopater  alrcrumfi-  5^ 
lium  grauato  i"ubftituit>  non  potcftdiciquod  quamuiscxclu- 
danturlibcrigrauati  perfubltitutti,  quod  tunc  tcftatoralicnas 
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jiicceffioncspropriis  anteporucrir.  quod  argumcntum  pondc- 
rauit  AIex.cumquc&:  alios  cocgit  (vtrcfcrt  Acofta  d.  cap.  fi 
patcr  num.i.)  credcrc ,  Papiniani  conicd:uram  non  procedcre 

j2  quando  filius  cfl:  (iibftirucus,  (cd  fblum  quando  fbbftitutus 
crat  cxtrancus,  quos  mcrico  rcprchcndunt  (iipracitari  auctorcs 
exconrcxturanoftra:  lcgis,&:  Grcg  LopczinjLl.l.io  tit.4.p.<>,in 
quibus  iurib.  filius  teftatoris  cratiLibftitutus  grauato>&  tamen 
(i  iplc  grauatus  libcris  flilceptis  &:  relidis  dcccflcrit  ,lubftifu- 
tumtcftatoris  filiumcxcludit.  igitur  clarc  conftat  fallam  cilc 
rationcm  an'crcncium ,  conicduram  &:  mcntcm  tcftatoris  lo- 
cum  habcrc  folum ,  quando  fubftitutus  crat  cxtrancus^non  vc- 
roquandotcftatoriscflct  proximusdcfccndcns- 

55  Ego  vcro  cxiftimo  conicduram  Papiniani  dc  qua  hic  dcdi- 
mi  cx  pictatc  quadam,  (vtipfe  fatctur )  cui  innituntur rationcs 
aflignarxab  Impcratoribus  fupra  in  d.l  gcncrahtcr  §.  cum  au- 
tcm,&:  in  lcum  acuciffimi  C.dc  fidcicom.  &:  pro  maiori  deda- 
rationc  prxfiipponcndum  eft,  naturali  iure  patemam  hcredi- 

54  tatcm,  &:  bona  patcrna  dcbcri  ipflus  tcftatorishberis  1.  fcripro. 
ibi  fArentes  ad  bona  liberorum  ratto  mifirationis  admiitit^Ubercs ttM^  - 
turdjimuldr  commune  votum.  I.cum  ratioff.  de  bon- damnato. 
vndcomniafcrciura  maximopcrc  adiuuabant ,  vt  liberi  pa- 
rentumfucccflionenonpriuarcntur:  indcius  ftatuitvt  in  fuc- 

55  ceflionc  prima  caufa  libcrorum  cfltt ,  adco  vt  filij  antc  omnia 
hcrcdcs  infticucndi  cflcnt ,  alias  quidquid  antc  fcribebatur pro 
nonfcripcohabcbatur,  §,  antehcrcdis  mftitutioncm  infhir^e 
icgac.Namquc  fi  prarrcriicncur  vcl  cxhcrcdarcntur.ius  diccndi 

56  nuUum  illis  competcbat ,  vcl  contra  tabulas  honorumpolTcf- 
fioncm  pctcbant.quibus  rcmediis  patcrnam  hcrcditatcni  con- 
^fcquebancur,l.i.&:  pcr  totum  lf.de  bonor.  polTcn'.  contra  tabuL 
'^quarlihcnsprxtcricisdabantur,  cxquo  ilJa  /uccefliocx  tcfta- 
mcntodicicur  ,  &:  nonab  intcftato  fucccdcrc.  iuxtaquamin- 
tcrprccarioncm  intclligi  dcbct  tcx.in  l.fiHaE  dotcm  4.  C.dc  col- 
la.  i bi^ velab  inteftato fuccedant  vel bonornm poffejfionem  contra  ta- 
hulaspetant-^cc  obftat  qnod  tcftamentum  in  quo  fihus  cft  prg-  . 

.  tcritusfit  ipfbiurcnullum.princ.infti  dc  hcrcqusE  ab  intcfta. 

&:  inftir.dc  cxhcrc.libcroJ.inter  cxtcra  Jf.dc  libcr.&:  pofthum. 
.   quafi  non  poflit  dici  bonoaim  poflcfllo  concra  tabulas,vbi  mil-  ' 
59  \\hji  eft  tcftanicntum:  ^uia  obicruandumc(tquodantiquitus 
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PrSfetorindanda  bonorum  pofleffione  fecundum  cabulas,  vcl 
contra  tabulas,  non  in(picicbatintrin(ccumtcrtamcnti  ncmpc 
an  in  co  cflet  hcres  inftitutus ,  vcl  prartcritus  illc  qui  bonorum 
poflcflioncm  petcbat .  fcd  (blum  cxtrinrccam  formam  tcfta- 
mcnri  infpicicbat  >ncmpc  an  ligna:  tabulae  (in  quibus  olim  tc- 
ftamcnta  fcribcbantur )  habcrcnt  tcftium  fubfcripriones  &:  fi. 
gilla,&:  an  tabulae  eflbntfcripta^ ;  quac  quidcm  omnia  cxtrinfe- 
cus  vidcbantur.  &  flc  co  cafu  quo  prxdida  apparcbant  extrin- 
fccus  tcftamcnta  infpicicndo  Prxtor,  abfqueco  quoddc  in- 
trinfecus  in  teftamento  fcripris  curaret,bonorum  poflcflTionem 
dabat.ita  enim  intelligi  dcbct  tcxt-  in  !•  i.  ff«dc  bono.poflcflT.fe-  €i 
cundum  tab.in  prin*  ibi  fufflcitemm  esftAre  tabulasetji nonprofe- 
rantur-  Hxc  autcm  bonorum  poflcflio  quandoquedicebatur 
cum  cfFcdlu  ,  &:  is  cui  dabatur  a  Prxtorc  bonorum  poflcfllo, 
hercs  inftitutus  in  ceftamento  rcpcricbatur.quandoque  iine  re, 
flinftitutus  non  erac,  quomodo  intclligi  dcbet  tcxt-  in  1.  quod 
vulgo  in  fin.ff.dc  bon.  poflcfl'.  contra  wb.  vcl  inofficiofl  qucre- 
lamintcntabat,  qux  datur  cxcdido  Prxtoris  contra  tcftame- 
tum  patcrnu  J.1.&:  toto  tit-lf.de  inofli.teftam.vbi  latcfimilitcr  ^5 
&:  ab  inccftato,primo  &:ipfbrumfiliorum  caufa  fuit.  $.  intcfta- 
toruminft.  dchcrcd.quxab  intefta.dcferun.  prin.  delcgit.a-  • 
gnat  fucccflio.in  Lduodccim  tabularum  14.  C.  de  legit.  hxrc, 
l.^.L^.C.dcfuis  &:  lcgic.herc  quia  ius  ciuilcnaturam  imitauit, 
iuxta  cuius  dilpofitioncm  libcri  indifrin^tc  ad  hercditatcm 
tanquam  cx  ncccflfaria  caufa  voca.bantur ,  &:  hoc  rationc  (uica- 
ris&:  qualiracis ,  quani  iusillud  fuicatis  dabac  iuxca  Romano-  ^5 
rum  obfcruacioncm ,  &:  non  aliarum  gcncium ,  quia  hoc  rcfpc- 
6tu  filiorumprofpicicbacur  in  rccompcnfacioncm  nominc  il- 
lius  potcftacis,  quam  Romani  in  eorum  filios  habcbancprin. 
infc.  dc  pacri.  poccfca.  habcbanc enim  funinium  illud  ius  vitx 
necifqucl.infiiis  in  fin.  ibi  nec ohjlat qnodlkeat  eosexheredare^  6^ 
{fuosc^occtdereltceyat  ft.  deli|^.  &:  pofthum.  cxquibusincclli- 
gendi  func  ccxc.in  §.fui  dc  hcrcd.  qualit-  &:  diflcr.  §.  ica  dc- 
mum  $.fui  inftic.dchcrc-qux  abinccftac.  dcfcrun-  Ex  his,iu$  . 
illud  anciquorum  cum  quadam  qualitatc  &:  prxrogatiua  il-  .i^ 
los  ad  paternam  hercditatcm  vocauit,  quam  fuitatcm  ap- 
pcllarunt , quia  iam  viuo  patre  (vtdiftum  cft)quodammo-. 
dodomini  diocbantur,  &:  pro  vnacadcmque  pcrfbna  rcptita- 
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bahmr/teeohimpane  mbccob,  fiMus  nonad 

■  tem  admkd  dicebacur ,  fed  ixiagis  liberam  bononim  adnyaj- 
lintionemnandifcebatur-  Exipttbuiiaris  fisndamenciscofiie^ 

.  i6buraPapii)ianiinacquiilaceArpiecatenicitur,  <jiu 
dclccndcntcm  inftitnit  &  cumpoftmortcm  grauat  hcrcdiffit 
^8  ccm  rcftitucrc,crcdchdas  eft  contra  piecatcm  libcros  huius  dc- 
fccndcnris,qni  ipfuistcftatons  ddccndcntes  ilint.fuis  propriis 
bonis priuarc  vcllc ,  maxime  quia  cum  defccadens  grauatus 
/Hcrcditatcm  adquificric,  cius  libcri  cdam  eo  viuo  fucrunt  ad 
tisccbona  admirfi,vtnonfitpr3erumcndum  voluifle  tcftatorcm 
^  i^^O^^dcfcendentes  a  natura&lcge  adBu£ks  pfiuare  ^'exciu. 
^ciVtduii^tfiQei^ 

quod  P^^nI^ tomeaura  profpe^hf  Stxpz hac lcgc  agi^ 
^  ^9  tur.  £x  Kfs  iedatn  {upradi£^is  fidbat  >  quodiriepoade  ture  con^ 
muni  lubintiabac  in  loGumipfius  patris ,  cdafh  m  fideicom- 
milli  fucccflione  aim  priuilegio  quoquc  vt  excludateos  om- 
ncs  quos  patcr  exclufmet,  ita  Socin.  fcnior  conf  252. num. 
.  70  ij.  yolum.l.  Adeo  enim  rcipfa  fubmtrabat  in  locum  patris  vt 
.    diti^ciir.fucccdcre  cx  iurc  &  pcrfona  propria  qtiotifcUMiic 
tbncnnir » vt infra  latius  dicctur  6f  not.  Bar.  int  qui  fttpcrftt- 
diiKitm*a.iFdc  adquircn.hacrc.Alcx  con{^55.rtli3W.5  T0I.4.S0- 
an.ifenior'con£r55.n»zi.col.iJfeco.GjdM 
mcrfroigiturpatninmifte|pua€ifilRis^<^'^ 
lib.j.decifi^oi.n  To.         '  ^l- 
■  7^' '    Q^iiibusfic  pofiris  &  ftatwris  habita  l^pTo'gWTOina 

ftanti  opmionc ,  -V  conicduras  Papiniani  fuprafignatas  ablmr 
pcratoribus  non  contrariari  vidcbmius ,  vcrum  crinm  i\Us 
valdc  coiiFprmari apparebit.  Namquc  cx  hac  pictatc /iipradi- 
'tftft cbTiieAuramus ,  quod fipatcr  dc  hberis  cogitaftcr,  talem^ 

•  Ition  fcciftct  (ubftiturioncm ,  d.  §.  cum  nutciii.v     hac  criam. 
—  '  piftatc  cbme^ramfi^^irtrcm  noluiiTe  aKenas  fuccc/Fioncs 
ja  •  woprii$:a^t€D^fli^8^^^^^  ^»^- 

Vitucu^il^^^^^ 
•  ^ilHfcendfei^BSSSw^  rpecic  huiu^  noftnc  lcgis  diP 

ificilior  cft  c&iic^ur*  rarioi  V^^v^  - '  >^  • 

75      Cui  dfficultari  fucrunt  afiqui  qtti  diccbancquodrn  iifa  pfife^ 

tionc  qua  vni  cx  dc/ccndcntibuspatcrrelinquit,cu  cercris  otn- 
;     »i|>i|yi:jcdilexcrac  arg-l.Pubhus  ^i«i{;bocta.di:  Hcctpriuilegia^* 

♦   '  -  num 
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nonfolcacgauclcrc  contra  pariter  priuilcgiatij  I.fed  etfimiljtes 
fF.dc  cxcufa  tuto.l.  afliduis  C-qui  porio.in  pigno.cap.fin.de  or- 
di.cogni.Philip-  Dcciusin  capitc  in  prarfentianum.ir.  dcpro- 
batio.Tiraquel.in  tradii.de  priuilc.  caufi*  pi2epriuileg.16.ta- 
mcn  in  hoc  cafu  quaiido  fiho  tcflatoris  ncpos  f*ubf^ituitur,tum  74 
fihus  aut  alter  dcfcendcns  grauatus  reflitucrc  fideicommiT-  •• 
fumpoft  mortcm  alteri  fiho,  magis  priuilegiatus  &:  diledus  . 
ccnlcturrefpedu  portionis  flhi  rehdse  ,  ex  d.l.  pupillus  §.i.|.  " 
fcicndumpoft  prin.flF.dc  vcrb.fign.  cxpietatcenim  pra:dilexif« 
feccnieturhberos  dcfccndcntis  grauati ,  cuius  prasdjlcdionis  ' 
rcfpedu  m  prsedida  portione  fucccfTio liorum  defcendcntium 
propriacft>&:cetcr2Eomnes  alien<^,etiam  fidefcendens  Ctfub- 
flitutus,quia  vt  refert  Ludoui.a  Cafana.  libro  i  conf.38.  num. 
112.  ex  Curtio  conf.6^  numero  K.  &:aliis  Ma2:oni.  decifLu- 
ccn.7.  num.^ .  poflquam  pater  pra-dilexit  eius  filiam  primogc- 
nitam  ,  ccnfctur  quoquc  omncs  cius  defccndcntes  tam  mafcu- 
los  quam  fceminas  pracdilcxifle. 

Quarinterpretatioconfirmari potefl:  hacratione,quialicet  7^ 
iusfubflitutionis  potentius  fit  iurc  tranfini/Ijonis ,  vc  contra  - 
Baitol.  in  I.i.ff.  de  vulgn.&  rcccptam  fcntentiam  &:  veriocem 
defendunt  Angc.in  I.^.C.de  here.inftit.Sahcct.in  l.cum  in  an- 
tiquioribus  C.deiu.delibcran.Socin.in  trada.de  fubflitu.c.ap. 
i.numcr.13.  id  camcnnon  procedit  m  cranfiniflionc  quarficcx 
pocencia  fuicacis  iuxta  I.apud  ho/lcs  C.defiiis  &:  legir.hcrc..  77 
quiaquando  filius  a  patrc  heres  mfliniitur,  &:  ei  datur  fubfli- 
tur«5,cum  ipfo  iure  hcres  cxiflat,fi  dccedacantequam  fc  abfli-  - 
neat,  adliberos  fuam hcrcdirarem tranfinittit ,  quianoncfl 
credendum  voluiflc  auum  prceferrc  fubflitutum.  &: cos  cxclu- 
dcre  ab  hcreditatc ,  ad  quam  &:  nnturali  &:  ciuih  jurc  admifci 
eranc.  Imo  potiusdciurepra:iimiirur,charitatcmquninrcfl:a- 
torhabuitadfilium  fuum,eandcm  continuamhabuifleadnc- 
potcmvelneptem  excodefcendentcm,vtnorat  Curti.Scnior  ? 
conf  65.coI.11. Viui.  decif.  ^i^.num  8.  libro  3. nifi cflcnrin  ca-  - 
fu  in  quo  fih j  ab  intefl^to  non  fuccedunt  in  locum  pacris,  vr  cx 
Decio,conf  1.C0I.2.&:  conf  ^zy.inprinc  &  conf^^i^.  Pari.conC 
30.&:  conf  ^/j.voJ.i.&^exahis  nocViui.libr.^.dccif  4i8.num.<r.  7^ 
quia  nepos  rcpr^lcncac  pcrfonam  ipfius  pacris ,  co  quia  agirur  * 
dcfucGcflionc  afccndcncium  g.cum  filiusin/l.dc  hcrc.quxab 
'  •      /  -  ^    licc    iij  • 
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^  inccfta.dcfcruntur.  authcncica  dc  here.ab  intcft:ar.vcni.§.  rcli^' 
quum.  cx  quibus  Couar.pradica.  quxft.cap.38.  num.^.  verfL 
tpfe  vero.  requcbatur  hanc  opinioncm  &  diccbac ,  quod  eriani 
rcclufa  lcge  Tauriniquam  ipfcinfraexplicac,ncpos  patruoc- 
ritprxfcrcndus,  quia  fidcicommiirum  fcmpcr  ccnleturreli- 
d:umin  fauorcm  dciccndcntium  proptcr  continuationcm  a- 
moris,namquciusquod  traditurdcadmittcndis  patruis  cum 
•ncpocibus,  locum  habct  vbi  rcs  adplurcspotcft  dcucnirc  ,  at 
quotics  vni  rcs  cft  perucntura  vclutifuccertio  vniuerfx  herc- 
ditatis,quahdoahcui  dcucnitrationc  fidcicommini  vniucrfa- 

^  hs,&:  vniucrije  fucccilionis,iiIc  qui  primusindcfccndcnti  gra- 
du  rcpcritur,admittitur,3i:  ahos  omncs  cxcludit(vt  latius  infra 
cxplicabitur)  vndc  ctiam  fit  quod  dcuoluta  hercditatc  ad 
tran(ucrfa[cmgiadum,fcm^jcr  pnmusillo  ingradu  pracfcrtur» 
quia  tcftatorfcmpcr  prxfumitur  quod  habuitcundemxqua^ 
lcm  amorcm  adlUcccdcntcs  in  lineacius  familix. 

•5  Cum  vcro  dida  conicctura nempc  dcfccndcntcs  a  tcftato- 
rc  grauatos  cenfcri  fub  tacita  conditione  (i  finc  libcris  deccf- 
fcrit,cx  pictacc  quadamproccdac&oriacur ,  diccndum  crir, 
QuDd  haccconditio  fifmeliheris  habet  locum  non  folum  quan- 
do  ccft  imcntum ab aiccndentc  patcrno  fuerit  fidum,  vcrum 
ctiam  ab  afcendcnte  matcrno ,  vttcnet  Acofta  in  d.cap.fi  pa- 
tcrvcrb.//  ahf(^neliheris  numer.i.glof  i.l  gcncralitcr  §.cum  au- 
tcm  C.ic  inftic.&:  fubfti.&:  omnes  fcribentcs  Bart.&:  Imo.hic 
Andrc.Barbo.  inrcper.l.cum  acutifrimiC.defideicom.num. 
84.  &  communem  ibnreatiam ,  &  refolutioncm  cfle  refolujr 
Socin.'iic  ^  Dcci.  conf  416.  quam  fcntentiam  confirmant  lu- 
pracitati  aui^orcs  ex  dida  1.  cum  acutifllmi  pondcrandu  Ji- 
^bioncm  ft  cjws  caniun.l^t  Li.fF.dc  vcrb.fign-  &:argumcnto  cx 
Tcxt.  notab.  in I.furiofc  matris  ft^.dc  curatc.  furio- 1.  hac  con- 
fultillima  §.cximperfcclo  ibi  vtriufquc  fexus  C.detcftamcn. 

^  &:  hinc  paritcr  dicendum  cft,  vt  ait  Gregor.Lopcz  ad  dicfcam  L 
lo.titulo  4.partic.<>.vcrbo  dguK  tefladori\i^vJii\\^JLmvdo\\xzi6' 
ncmlocum  haberc in  donationc  caufa  mortis  iecundum  gloll' 
in  I.i.  C.  dc  dona.cau.morr.quia  lidonatio  ficrct  ab  afccndcn- 

cc  dcfcendenti,(cmpcrincelligcreturfadafubconditionc / fi- 
?teltherAsdeceJ/erif^r^\imtntoTcxu  in  l.Marccllus  ^.Paulus&: 
in  I.illudcum  vulgatis  ft'.dc  dona.cau.mort.  &:  hanc  tfte  com- 
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muncmrcntcntiiimattcftantur  Socin.hic  num.98.  &:aIijquos 
rcfcit  Tiraqucl.in     vnquam  C.dc  rcuocan.ciona.vcrb.^^?;/^-  * 
tione Urgitt4s  num.i^o.Couar.pradicar.  q.cap.jS-nu.u.Grcgo. 
Lopczindida  I.io.titulo^.part.io.  veib.  rf/^i/;?/r/?4i/i;rMolina  * 
Thcolog.  primotomo  dirpu.190.  m  finc  vcr(i  conditio  tacita.  -. 
quod&vltcriuscxtcndit  Dccius  in  I.gcncrabtcr  colum.^.C. 
dc  inlli  &:  Tubftitu.  vt  proccdat  &  locum  habcatin  donatione  •  . , 
intcr viuos ,  qux  iierct  gratia  donatarij ,  fcquitur  Accfla  dido  ij^  ^ 
cap  fipatcr  vcrbo  ft  abjijue  Itheris  num.15.  nam  alias  fccuscf^ 
fctdiccndum,quiah^cconditioin  fidcicommi/Tis  adicda,non 
cxtcnditurad  contradus,iuxta  caqnx not.Galga/dccondi.^^  ''-im 
dcmonftr.i.part.cap.i.qu.Tft.97.numcro  II.  * 

Ex  qua  veriilima  relblucione  primo  inFcrri  potcfl:,  hanc  Pa-  ' 
piniani  conicduram  folum  militarc  in  defccndcntibus  fuis  hc- 
rcdibus  iplius  teftatoris ,  vndc  ii  fratcr  vcl  alius  collateralis  hc- 
rcs inflituatur ,  &:  a  teftatore  grauetur  poft  mortem  rcftituerc  ' 
hercditatcm ,  non  cxcludctur  flibftitutus,  quamuis  f ratcr  gra-  ^ 
uarus  hbcros  fUrceperit ,  quia  ccflat  Papiniani  coniedbura ,  vt 
atrcflaturAlberic.in  di£la  l.gcncralitcr  $.cum  autcm.quia  fr.i- 
tris  hcreditas  non  debctur co  modo ncquc  ca  pra:rogatiua  fra-  87  - 
tri,&:  aIiiscoIIaterahbus,quibus  debetur  hercdibus  afcendcn-     .  , 
tium.argumcnro  I.fVarris  C-dc  inoffix:.tcfta.§.  fbror  infl.  dc  in-  • 
oihc.ciim  igitur  ccllct  ratio  pietatis  in  qua  fbla  Papinianus  ni- 
litur,  ceirabit  prxdida  conicdura,  quam  fcnrcnriam  comnni-  ^ 
niter  rcceptam  cx  plunmorum  fcnrentiis  &:  Do<Slorum  rai-  . 
£loritatibus  comprobatam  tradit  Gregor-Lopez  ad  d.  hio.tit. 
^.partic.^.glofT^  vQihodos htjoS'' 

Potcflque  vlreriusconlidcrariaharatio,ncmpc  quod  lcxin  jg 
^quitatc  narurahfundatur ,  loqucns  dcafccndentibus  &:  dc- 
fccndcntibus  ,  &:  proptcrca  adfratrcs  &:  collateralcsnoncx- 
tenditur,I.3.&:ibi  Accurf.  verboex  W«;7/4/^iund:aI.T.in  pnn.  ^ 
ihiltheris  autem/antum  ^farentibsii  prator  proJ/^exjt^.dclcv^AZ.  ^  ^ 
pracftan.   Ex  pra?didisetiam  vlteriusdeduci  potcfl  addooii- 
nam  glofla-  in  I.cx  fado  §.fi  quis  rogatus.  vcrbo  ex  voltwtate  ff.  ' 
ad  TrcbcII.  qux  docct  conicduram  Papiniani  de  qua  hic,fb- 
lum  locum  habcrein  dcrccndcntibusgrauaris  ,  licquc  /cnirfle 
videtur  in  .ifccndcntibus grauari  non  cHe  admiftcnd.im .  vndc 
fifiJiuspatrcmhcrcdcminfiituat,  cumque  grauct  tofliiioi- 
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'  .  tc.n  Serc  litatcmrc/licuere.quoJ  cluic  non  cxcludcturfubfti-.' 
tutus  cx  P.ipiiiLmicoriic^3:ar.i ,  qu-imuisgrauatus  lufccptisli- 
^  berisdcccircrit, quia  h.rc  iexdc  afccndcncibiisaulJam  mcn* 

'-^  tioncm  fccit,  vctradit  Birtolushic  num.i.Socm.  numcro  itf. 
PadilIa,Cort:a,Manti.Mcno.&:  ali)  vbirupra.quam  lcnrcntiam 
libcntcr  fcquor  in  cadi  (iipradi^lo  ncmpc  quando  afccndcns 
grauatis  libcris  poH:  fidcicommidum  luiceptis  dcccllcricexfei 
9^  qucncibus  fundamcntis.  Primo  quia  in  liis  non  milicac  rado 
conicdur^  Papiniani  quiaaiccndcntibus  non  dcbccurhcrc- 
dicas  co  modo,  ncc  ca  pr^rogaciua  quibus  afbendcncium  fuc- 
ccflio  dcfccndcntibus  dcbctur  vt  fupra  cnim  di(5i:um  cft. 
9^  Sccundo  prxdida  rano  Fundari  potcllcxeo,quod  addud* 
Papiniani  conicdura  fauore  &:  rcfpcdu  fiiioruminducitur,  dc 
libensipfiusgrauari  tribuitur,  non  vcroipfigrauaro  ,  cuifatis 
cft  confiiltum  cum  in  vita  (ua  dc  hercditatc  reflitucnda  non  ik 
grauatus.ncc  tencatur.  At  Iibcri  iplius  grauari  afcendcnris,qui- 

bus  con(uIitur  nec  funt  aiccndenccs,ncc  dcfccndcntcs  tcftato- 
ris,  fed  fratrcs  &  collatcrales ,  vnde  admitri  non  debct  Papi- 
93  niani  conicdura.  Si  cnimafccndcnsveluri  patcrade/ccndctt- 
\S  '  te  ycluri  filio  fucrit  grauatus  ahciH  rcftjcucrc,  dc  iplc  afccdcns 
>    .  grauatus  decedcrct  rclido  patre  ipfius,  &  auo  tcftatoris,  hunc 
auum  teftatorisco  cafu  /ubftitutum  cxdudcrcnon  dubitarcm 
rcfpondcrciuxta  fupradidam  Papiniani  conie(f>uram,  poflct- 
quc  quis  dcfcndcrc  falfim  circ  glolKr  fcntenciam ,  quia  fi  fiijus 
patrcm  hcrcdcm  inrtituit&  cum  grauauit  poftmortcm hcr^?-- 
^  94  ditatcm  re(litucrc,(i  parcrgrauatus  dccedat  relicco  pacre,C0">. 
dcmquc  tcftacoris  auo ,  pcrafccndcnccmfubfticucus  exchido^ 
rccur,vcdcfcndicMcno.  vbi  fupranum  i^  inhaccnim/pccic 
ratioquamconfidcrauit  Papinianus  militacnam  quoddici tur 

*  credcndumnon  clfc  afccndentcm  vcllc  aliqucm  ex  fuisdci^" 
y .    {ccndcnti[>us  hcrediratc  priuarc  ,  &  flicceflionc  contfa  picta- 
V  "95  tem ,  quia  magnus  amor  crga  dclccndcnrcs  cxllirit,  &:  quanto 

proximiorgradus  ranco  maioramor  conlidcratur  ,  &:  ceftator 
*  crga  proximiorem  fauorabiIiorpra:(iimitur,quia  iniurccaufa. . 
proximior  &:propinquiormagisinfluir.  l.cxplacito  &ibi  Bal. 

•  C.dc  rcrum  pcrmutat-  ad  inflar  natura-,  qux in  proximiorcm 
,  mngis  quam  inremoruminfluit.doccc  BaLin  I.vc  inccdamcn- 
•  .  ro  Cde fiiis  &c  lcgichcrcd.qucmicquuntur ahj  quos rcfcrcTiw 

•  .       '  "  •  *  ■   »  [  raqucl. 
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raqucl.dc  primo.q.^o.num.ir^.  Itacxdiucrfo  prxfumcndum 
noneft,  itaimpiumcliedclccndcntcmnaiccndcntcm  a  (ua 
fuccclfionc  rcpcllat ,  ci  dcbita,  licct  non  iurc  natur« ,  rarionc 
tamcn  milcratioiiis  &:  pctatis  l.icripto  ibi      ftcparentthus  fi- 
berorHmyV!  Itberti  farentum  dchetifr  hereditds  ff.vndc  libcri  I  nam 
ctfi  parcnrihus  ff.dc  inoffic.  alioquin  cnim  diccndum  cft  ,  vo-. 
luillc  tcftatorcm  dcfccndcntcm  alicnns  fijcccffioncs  propriis" 
ftntcponcrc,  conira  d.l. cum acutiliinii, quiaquandodciccn-  ^ 
dcns  afccndcntcm  vocat  ad  cius  (uccc/fioncm ,  6c  cum grauac 
dcrcftitucnda  licrcditatc,vclurifi  filiuspatrcmhcrcdcminfti-  9^ 
tuat  &c  cum  grauct,  cum  &:ipfctcftatorauumhabcrct,  ipTum 
auum  no  vocar.vtcum  cxcluliim  yelit.rcd  quiaexiftim.it,  quod 
fcctindum  natur^  ordinem  auus  prius  moricuruscracquam 
paccr  ipfius  ccftatons  quicracgrauacus,  ficquc  cxiftimabacno 
clfc  locum  (uccclfioni  in  cius  fauorcm ;  vndc  fi  curbccur  ordo 
nacurar,  & prius pncer, quam  auus  decedcrcc, crcdcndumnon 
cft,ccftatorem  defccndenccm  fuisbonis  &  hcrcdicacc voluidc 
priuarc  afcendentes,ipfi{quc  &:  fu^proprixfobolialicnasfuc- 
cefiioncs  anrcpoherc. 

Eft  cciam  hic  vltcrius  indagandumranfi  ceftacor  fcirecgra-  io« 
uacum  habcrc  libcros  viuos  &c  dc  illis  non  fcccrit  mcncio- 
ncm,an  ifti  qui  tcmporc  tcftamcnrierant  viui,faccrentdeficc- 
rc  fidcicommiirum.  hanc  quarftioncm  funtqui  provrraquc 
parrccamdefendunr.  quinimo  Ludoui.Roma.coni'57o.Pau. 
de  Caftr.ind.I.  cum  acuriifimi  num.6.Socin.ind.I.cumauus. 
num.35.  Dcciusin  d.I  gcncrahccr  ^.cum  autem  numcro  rf  &: 
conf.581.  col.i*  &:  alij  quos  rcfcrt  Acofta  in  capitcfipatcrpri- 
ma  partc  vcrbo Jiabpjr^etiheris  n.^.dcfcndunt-huiufinodi  libc- 
ros  non  cxcludcrc  (ubftirutum  ,  neque  faccre  dcficcrc  Mci  - 
commiirum,quia  in  iliis non  potcft  confidcrari  conicdura,ncc 
Papiniani  mcns,  quam  icnccnriam  confinnat  prarcipuc  Roma. 

d.con{.57o.num.4.cxeo,quodconied:uraininccrrisrepcrirur 
&:  dc  inccrris  clicitur,non  vcro  de  certis:vt  in  I.conrinuus  ff.dc 
vcrbo.obliga.l.pediculis  §.pcdiculis  &:  §.argcnto  S  ic  auro  &: 
argcnt.lcgar.  tum  exd.l.gencrafitcr  cum  auteminillis  vcf- 
bis.  bberornm  ex  his procreAndorttm  &:  in  aliis  fi  is  qui  in  fubftitu 
rione  prargrauatus  eftjibcrosfu/ccpcrit  &:patcr  cfficiatur,qu<j 
vcrba  cxphcac  Tiraqucl.in  1. fi  vnquam  C.de rcuocan.donario. 
'  Fff         .  " 
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\ ciho Jiliosnonhabensn\imcTo  18.  loquunrurenim  illa  vcrba  dc 
tempore  futuro,  &:  fic  adaptari  non  pofTunt  ad  ea  quse  dc  pra:^ 
fenti  tempore  cxiftunt,  quod  cxemplificat  Tiraquel.  ibidido 
numero  18.  exeoquod  iurcantiquo,  filia  prxtcrita  iam  nata 
non  rumpebat  tcftamentum,  quod  rumpcbat  i\  fuiflctpoflhu- 
mn.quam fcntentiam  ex di£li  Socini  mcntc rcfcrt  Vjuius dcci- 
fionc  i^^.num.^. 

104  Aliam  vcro  lcntcntiam  &:  contrariam  opinioncm  funt.  qui  • 
dcfcnduntincmpc  filios  quos  tcftator  lcicbat  grauatum  habe- 
rc,faccrc  deficcre  fidcicommi/rum,  etiam  fi  dciUis  nullam  te- 
ftator  mcnticncm  fcciflcr.  hancdcfcndunt  Cuma.  h.Philipp. 
Corncus  &  alij ,  quoscitatTiraqucl.vbi  fupranum.ij  &  no- 
uiffimc  Gregor-  Lopczaddidal.io.tir.^.  parr.6.  vcroo  dejajje 
q.^.vcrfic.  procedtty<\\i\z  ait,  hanc  di^ioncmfemper  Imporiare 
quodidcm  &  in  omni  cafu,  &  in  omni  tcmporc  ce/ifcacur  di- 
fpo{itum,vt not.glofla  in  I.  i.vcrbo femper  iF.fblur.matr.  &  hanc 
libendusin  iudicandofequcrcr:  quia  licet  videaiurquodam- 
modoquoddeficitconicAura  Papiniani,  li  tamcn  rc6le  per- 
pendaturjiondeficit.  forfan  cnim  &:  quod  frequcnriusc/l,  (ad 
^  quod  ius  magis  attcndit  I  nam  ad  ea  fF.  dc  Icgibus)  folcnt  tc- 
ftamcnta  ficriab  hominibus  qui  morbo  laboranr,  fatigati  ma- 
ximoperc  &:  opprcfli  non  fbiumcxgraui  inf?rmitate,fcd  mor- 
tis  ctiam  cogitationcqux  fi  redcperpendatur  ,ita  hominum 
animos anguftiat  vt  vixidquod faciuntattcndanr,  vt  dicehat 
luftinia.  in  Lhac  confulciflima  ibi  at  cum  humana fragtljtas  6. C-  • 
dc  tcfta.forfan  ctiam  cx  impcritia  tcftatoris :  qux  pictaccm  fic 
aniorcm  indcfccndcnccseucrtcrc  non  dcbct ,  ad  quxomnia 
valdc  Papinianus  refpexic  in  pracdida  conicdura  dcfu- 
mcnda. 

208  Pro  pra^didis  ctiam  confidcrari  potcft  racio ,  quam  cradit 
Molina  dc  Hilpano.primo. li. i.c.^^.num.^S-  quod in lcgato fa- 
miha:rclido,{bIum  admictancuriUi  quitcmporemortistcfta- 
torisnatifunt,  ita  vt  ad  nafcicuros  calc  lcgacum  cxccndi  non 
pofljc,  I.cum  ica  lcgacur  §.in  fidcicommiflb  lf.de  lcgac.  2.  &: ibi 
communiccr  fcribcntcs,quod  rcibluit  Socin.in  I-ficognacis  n- 
30.ft.dc  rebusdub.Tiraquel.de  rctrac.  libro  i.§.i.gIolf  ^  num. 
82.  nullafiquidcmdiftcrcnciaconfticutacft,an  ccftacor  fcirct 
nacosvcl  ignorarer,quiafiliorum  fauoic  hoccisindulgccur:vt 
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crcdatur  ,  quod  tcftator  fucrit  imnicmor  filiorum  ipfius  gra-  ^  v 
uati,fi  autcm  apparcretco  tcmporequo  tcftamcntum  condc- 
bat  teftatorcm  fcirc,  &:  aducrtentcr  confidcraflc  ipfum  graua- 
tum  liberos  habcrc,&:  nullam  dc  iis  fccillc  mcntioncqi,hoc  ca- 
fu  cxiftimarcm  fihos  non  facere  deficerc  fidcicommi/rum,  ncc 
admittendoseHc  ad  ipfius  tcftatoris  hercditatcm,  quia  cum 
hjEc  conditio  quod  fihj  cenfcantur  vocati  induda  fit  ex  pieta- 
ceipfius  tcftatoris,&:  conicdurata  mcnte,  v't  fupra  didum  cft, 
&ha:c  ratio  dcficiateo  cafu  quo  teftatoraducrtcnsgrauatos 
fihos  habcrc,  nullam  mcntionem  dc  cis  fcccrit ,  fimihtcr  dcfi* 
cict  ctfedus  huius  difpofitionis,  tanquameffcdu  ccfFante,  co 
cafu  quo  ipfius  caufa  ccfiat. 

Verum  prxdidam  Papiniani  conic£turam  cxiftimauit  So- 
cin.liicnum.ii.  (blumin  legitimalocum  habcre,  non  vcroio 
rcliqLiis  boniscxtra  Icgitimam,  vnde  diccbatquod  fi  patcr  fi- 
hum  hcredem  inftitui(rct,cumque  grauaft'ctdcdu£ta  lcgitima 
poft  mortcm  carcera  bona  rcftituerctunc  filium  pcr  grauatum 
fufceptum  fubfticutum  non  cxcludcrc,  quia  conqucri non  po-  . 
tcranc-Exeoquod  patri  id  liccbat  cisrchda  legitima.Tum  c-  - 
tiamdiccbat  extralcgitimamnon  dici  propricfucccftioncm: 
vt  induci  poflbt  racio ,  quam  alfignabat  Impcrator  in  d.h  cum  . 
acutifsimi.  ncalicnxfucccflioncs  propriisantcponantur ,  ma- 
ximc  cum  cxtra  Icgicimam  patcr  potucritfilium  grauarc  I.Pa-  - 
pinianus  §.  quomam  autcm  &:  §•  mcminiflt  flP.dcinoffic.  tc- 
ftam. 

•   Sed  harc  Socin.fcntcntia  dcfcndi  non  poteft,  &:  longe  verius  ^ 
cft  Papiniani  coniedturam  nonfolum  in  Icgicima  fcd  ctiam  cx- 
tra lcgitimam  in  omnibusaliis  bonis  fcrc  admittcndam,  vt  fi-  * 
lij grauaci  delccndcntisfiibftitucum cxcludant, cx scquah' ra- 
tionc:namcum  filiusgrauatusnonfolum  inportionc  quxfibi 
rationc  lcgitimx  compctit,  fcd  in  vniucrfa  hcrcditatc  pcr  adi- 
tioncm  dominus  femcl  cfledlus  fucrit,filij  cius  eo  viuo  iam  do- 
minium hcrcditatis  quodammodo  adquifierunt ,  vndc  corum  " " 
fucccifio  crat  in  bonis  propriisipfius  grauari  eo  mortuo  ,  non 
cnim  crcdi  potcft  congrua  racionc  voluiflc  auum ncpotcs iftos 
(cx  iuris  difpolicionc  quodammodo  rationc  cotitinuationis 
dominij  in  bonis  patcrnis  admiflbs)  cxcludcre ,  &:  ahcnas  fuc- 
ccflioncs  propriis  antcponcrc ,  contra  d.l.cum  acutifiimi  nifi 
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"3  iara  tcftatorjplurcs  filios  hcredcsinftituilTec,  fic  vni  conim  fi. 
deicommififktvt  poft  mortemfuam  hcrcdicatcm  rdbrucrcc 
fub  cxprcffa  conditionc  yfi fime  liberu  dcccflerit :  &:  idem  fidci- 
commiflimi  aliis  filiis  poft  mortcm  eorum  iniunxiffet ,  &  nul- 
la  alia  exprcfla  conditionc.nam  fi  tcftator  in  vna  fiibftitucionc 
prxdidam  conditioncm  appofuit,  cam  cxprimcndo :  inco  in 
quo  pr^di^tam  conditioncm  non  appofuit ,  non  cftprxdida 
condicio  fifitie  bberis  fubintelligenda.  quia  co  cafu  pracfumitur 
tcftatorcm  in  co  gradu  voluilfe  pracdidam  conditioncm  prac- 
tcrmittcrccum  cam  in  aUo  gradu  cxprclTerit,  quam  refbluiio- 
nem  aflirmauit  vcram  Socin-hic  n.jS.rcferens  Cuma.fit  alios. 
fequitur  conf  ^Si.num.^.Hicronymus  Gratusconf  ^.nu.^.lib. 
2.Socin.Iuniorconf.ii8.1ib.i.  Curti.  lunior  conf  5j.num.6.&: 
ij.Similiter ncquc  praedida  coniedura  induci  potcft ,  qnando 
terciusfubftitutuseftgrauatus  &  rogatus  fideicommillum  rc- 
ftituere  poft  mortem  ahcuius  defccndcntis  ipfius  tcftatoris, 
nam  eo  cafu  cum  dcfccndes  ipfe  cuius  poft  mortem  fidckom- 
mJflum  rcftitui  iubctur ,  non  fitvocatusad|Mf?di<^la  teftatoris 
bona,fedaha  tenia  perfona  cui  fidcicommiflumfuit  iniundo, 
indc  fequirur,  quod  fl defccndcns in  conditioncpofitus  cvita 
dcccfrcrit,hberisrehd:is,Iibcrihuiiif.nodi  non  faciunt  deficc- 
rc  grauamenfideicommifli ,  nec  rahscondirio  fine  hheris  eft 
fiibintelhgenda.  Ratio  eftcIara,quiaficutteftatorin  his  bonis 
jj-  Aibftitutum  prctttht  dcfcendcnti ,  cuius  poft  mortem  ^dci- 
commiirumdcbcnvohiit.ficctiamcundcm  fubfljtutuiH  pr^- 
tuhflTc  vidctur  hbcris  ,  quos  dcfccndcns  moricns  rchquit ,  hxc 
ratioprobatur  ex  J.qui  fihum  §.Fabius  rt^.ad  Ti-cbcl.per  qucm 
Tcxr.hanc  (cquuntur  fcntcntiam  Barr.PauIus,  Angc.Caftr.& 
omncs  DD.  hic  Socin.  hic  nu.iS.Curti.Iuniorconf  ^3.num.8. 
vcrfi.fecundo  principalitcr  DeCi.conf  181.  coI.2.Grcgo.Lopc2 
ad  d.i.io.tiruIo  4.part-6.  verho  (juewHrseJfe  lo.i.Hisctiamac- 
ccdit  &  alia  racio,quam  tradit  Accurf  in  glofl'  i-in  d.l.cum  a- 
cutiflimi  &:  Bart.  lnc,  communcm .arrcftatur  Dccius  in  d.I.gc- 
ncralircr  §.cum  autcm  C.Je  inftirur.num  12.  Grcgor.  Lopez 
d.I  io.ti.4  parc.^.verbo</«f  w»r/^jf5^,namquc  fi  teftatordcfcen- 
dcnrcmgrauaueiit,  vt  nonpoftipfiusgrauatimortcm  ,fcdin 
vita  fu.i  ftarim ,  vel  certo  temporc  lapib  reftjcunc  fideicommif- 
fura ,  hbcri  dcfccudentcs  ab  ipfb  grauato  non  facicnt  deficcrc 
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fidcicommiflum  ,  quiacum  teftator  eundemhcrcdem  viuen- 
icm  pcr  fidcicommiHum  grauaucrir,in  vita  fua  iibi  relidum  in 
£10  tcftamcnto  rcftituere,clariflimc  dcmonftrauit,dc  filiis  te- 
ftatorcm  non cogiraflc  ,  cum  fubftitutum  eidcm  dcfccndcnti 
grauato  in  iUbftitutione  pr^iulcrir,a^lubftitutum  magis  quam  ''7 
ipfum  grauatum  dilcxifle  dcmonftrauerir. 

Vltcrius  contra  didi  Socini  rationcm  confidcrari  poteft  a- 
Ha  ratio,quod  Papinianus  hic  Joquitur  non  folum  in  Icgirima, 
fed  etiam  in  cxicris  omnibus  bonis,quia  cum  indiftinde  &  ge- 
neralitcr  loquatur,non  rolum  inlcgitima  debet  attcndi,  /edin 
caetcris ommbus  bonis  l.i.§.  gencralircr  ft.dc  legar.  pr<j-ftan. 
quia  vbi  lex  non  diftinguit,nec  nos  diftingucre  dcbcmus ,  l.dc 
pretio  fF. dc  Pub.inrcm  adio. 

Tandcmqui  prxdidam  fcntcntiam  Socinirefutantflc  ar- 
gumcntantur  dicentcs.quod  fl  iplius  Socini  (entcntia  eflet  ve- 
ra,  fruftratoria  eflct  Papimani  coniedura  ipflus,  &  luftinian* 
dccifio,  camin  iure  ccrrum  fit  lcgitimam  nullum  onusnequc 
grauamcn  admittcre  1.  Papinianus§.mcminifl'c  ft.dc  inoflic. 
tcfta.  l.fi  adrogator  ii.fF.dcadop.l.  quoniam  in  prioribus  if.dc 
inofllic. 

Sed  videamus  an  ad  hoc  vt  fili j  grauati  fubftiturum  cxehi- 
danr  necclfario  rcquiratur,quod  fmt  filij  naturalcs  &  lcgitimi, 
anvero  quodflnttantumnaturalcs,inqua  quasftionecontra- 
nx  funrinccr  l'c  fentcnria?  &:  opinioncs,  &:  Dodores  quam- 
plurcs  vrramquc  fcqucnccs.vtrcfert  Accur/.in  dJ.crcnerahter 
§.cum  aucem.  v cvho  tmfafihole  Grcgor  Lopez  ad  didam  hio. 
wt.4.part.6.glofl'.8.  vcrbo  dex.ijfe ffos  cxplicando  lcgcm  parri- 
tx  circa  pracdidumcafum,  an  vidclicct  dida  lex  partiric  re- 
quiratfiliumlcgitimum  &naturalcm,  an  vcronaruialcm  tan- 
tum,vt  fubftiturum  excludat,&:  alij  propemodum  infiniti  Do- 
dores  qui  diftinguur,  habica  rationc  ad  diuiflonem  quam  ro^ 
nit  lureconfiiltus  in  Lex  fado  §.fl  quisrogatuslo.i-ft'.ad  Tre* 
bel.  vbi  Papinianum  fcripfifle  rcfert  Vlpianus, naturalem  fi- 
Lum  cfHccrc  vt  dcficiat  fidcicommi/fi  conditio,quod  in  hber- 
tinofcrip/eratPapinianusin  l.cuni  pater^j.^.volo  fF.de  legar. 
i.cumauccmconcludat  Vlpianus  in  d.I.ex  fado  $  fiquisro- 
gatus,hahc  dubitationcmclTe  voluntatisconicdurntx,-!!  fiufl. 
que  dccifioncm  ex  conicaura  eflTc  defiimendam  :  vndc  ha;c 
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qujeftio  vdlJcdubia  eftj&controucrfa  rcdditur  quam  (cumfit 
frcqucntiilima^decrcui  longa  commendatione  eam  pertradta-  - 

Ui  re.  Procuiuspcrfcdacognitione  aduertcndum  eft,adhoc  vt 
quis  de  iurc  filius  naturalis  diccretar  tria  rcquiri  olim  tanquam 
praccipua;  vtdocetRipaind.§.ft  quisrogatus.  primoenimrc- 
quircbaturquodnafcerentur  cxparcntibus,  inter  quos  tcm- 
porc  conceptionis  matrimonium  contralii  podbt-  Secundo 

ui  quod  concubina  eiret  domi  retenta ,  adco  vt  nccclliirio  ertct 
concradatio  ,  vt  inl-  inconcubinatu  ff.  dcconcubi.l-  ftrupum 
34-&  ibi glo.tF.dc  adulcer-  ccrcio  rcquirebatur  quod  ciret  vnica 

123  concubina  ,  quia  Ci  quis  plurcs  habcrct  concubinas.  filij  cxeo 
natino  diccbatui  nacuralcs,fcd  fpurij:in  odium ciFrcnacxlibi- 
dmis  patcrna:,vc colligitur  ex  tex.in  authcn.quibus  mod-  natu. 
cffician.c.4.  vcr.  quis  auccm  dcfunutus  prope  fincm  ibi.  Et 
hocdtcimtis  (i vm conctihinA  fxfetnr Aiit  filiosexcA  hxbeat-Qno  qui- 
dcmcafu  vcaducrcit  Accuriiusind  I.llupru.ntf.  ad  I-  lulia.  dc 

IZ4  adidtc.  vcrbo  conc/ibina  proccftacio  publica  folebac  ficri ,  quod 
recipiebacur  domi  inconcubinam  d.  §  (i  quis.auchen  de  cricn. 
fi^fcmif  §.  confidcramus  col.5.  I.3.  fF.dcconcubm.auchcnc.ii- 
cec  vcrf  ah  intesiato  ibi  ejit£  fola  ftterit  ei  indtibitato  cjfeclu  con- 
iimfia  Cod.de  nacu.hbc-Vndc  didum  fuic  dc  iurcciuili  con- 
cubinacum  parum  a  macrimonio  diftarc,  Liccm  legaco  47.  §  i. 

^^-S  iF-de  Iegac.3.  &:  facis  colligicur  cx  d.I.  ftuprum-  indcquc muHcr 
focariadiccbacurinl.i.  Codic. dcdonacintcr  virum&:vxo- 
^  rcm,I.fica  condicione  3.  Codic.de  condicio.  infcrc  qua/ieiuA 
dcm  foci  &  doinus  parcicipans.  Qux  tamcn  rcijuifita  de  luvc 
canonico  non  func  nccclTaria ,  fcd  tamcn  vc  fili)  nalcancur,  &C 
concipiancurcx  parcncibus  ,inccrquos  ccmporc  coruni  con- 
ccpcionis  macrimonium  cclcbrari  poflic,  vciii  cap  vltim.  ^i. 
quaeil.quarca,  cap  innocuicde  elcdio.  &c  cap-  tanca.  qui  filij 
fmc  Icgic.  &:ica  dc  confliccudinc  obfcruari  acccdatur  Bal.conf 
1^9  volum.i  coiif  lo^.colum-vlcim.hb.}.  Abbasin  cap.pcr 
vencrabilcm  fupcrglo.  vctbonatttra/tbus  qui  filij  linclcgic  Co- 
uarcdc  fponfal.i.par.cap.^^.  §.4.num-3.  Mcnclf.ini.  cumacu- 

^^7  ci/limi  numcro  34.  Cod.  dc  fidcicommilf.  Vndc  infcrcbac  Co- 
uarruu.  vbi  fiipraquodfilius  nacuralisgaudcbac  nobiliracc  pa- 
tris^lii,  licccnonnafcacur  cx  concubina  domi  rcccnca  ,  loann. 
Car.dc  Hiipano.nobili.gloir.io.num.3<J.quod  fignificaic  vidc- 
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batiir Pichardo  ad  l-  i.Codic-  de  Mnrilegulisjibro  vndccimo, 
niimcr.io.vbi  dc  adoptims  diccbat ,  quod  tanta  crat  ipfius no-  128 
bilitas&:  ciuscondifionis  vis,acpotcftas.vtinillosctiac]uinul- 
loluntfanguinc  iuncli  jfcdnominc  tcnus  filij  funt  dcfccndac. 
latc  dc  his  Matiencoin  rub.h.^.ti.i.nousc  rccop.n.iidji^.iig. 
&  in  I.ii.tit.8.gl.8.pcr  tot.quatum  ad  di(po(itioncmiuris  com- 
munis&:  Rcgni  Caftcllx.In  Cataloniavcronon  /blumnatura- 
lcs,{cd  etiam&:  Baftardi  ex punibili  coitu  nati  quo  ad honorem  ^^9 
&:  patris  qualitatcm  admittuntur,&:  ipfbrum  parcntum  nobili- 
tatc  gaudcntiquia  vidco  aliquos  nobilcs  &  militcs  ( quos  apud 
nos  domiccllos  nominamus)cx  damnato  &:  punibih  coitu  con- 
ceptos,&:  cx  clciicis  militibusdcrccndctcs  in  curiis  gcncralib. 
admitti,&:  in  cisinteruenirc,  votumq;  habcre  licuccxteros,  cx 
quo  prxcipuc  dignofcitur  an  quis  promihte  habcatur.  Neque 
hodie  vt  naturalis  filius  dicatur  rcquirirur, quod  pater  non  ha-  ^3' 
bcat  plurcs  concubinas,  quia  cum  dc  iurc  canonico  hoc  non  fit 
cxprcirccautrijfcdtatu  quod  matnmoniuintcr  parcntcs  pofTit 
contrahitemporc  conccptionis:  ncq;  deiure  Catalonixquid- 
quam  fpccialc  iit  di/poIitum,imo  potius  iurc  patrix  dcficicnte, 
iuricanonicoftadum  lit,naturalis  filuis  diciturille,qui  gcnitus 
fucritcx  cisintcr  quos  tcmporc  coccptionis  matrimoniu  con- 
trnhi  potcrat-not.Canc.Ii.^.var.c.i^.a  n.12.  Similitcr&:  dciure 
CaflclJxcx  I.rr.tauri  qux  hodiccn:  J.^.Ii.^.nou.rccop.tit.S.late 
M.i  ticnco  vbi  fupra  dc  naturahum  fihorum  ruccc/Iionc  vlq;  ad  '3? 
gI.4.Inquaclcganrcrdoccr,vniJ  notabilc,diccs,quod  Iicctho- 
die  vt  quisdicatur  naturalis  non  requiraturquod  nafcatur  ex 
concubina  domi  rctcnta,vcl  cx  alia,tamcn no  dicctur  naturahs 
filius  illc.qui  nafccturcx  cocubinanon  rctcnta  domi  fi  a  patrc 
nonnominatur  vtnaturalis.In  his  autC  qui  domi  nafcuncur  rc- 
tcnta  concubina  fatis  cft:,quod  conftct  domi  nacos  clic  vc  nacu- 
rahs  dicacur,ncc  alia  patris  rccognitio  requiritur,cx  glo-in  ca. 
Michacldcfiliis  prcsbytcr.quam  ibi  fcquuntur  Cardi.Ahh.  3c 
communitcr  DD.Albcricusin  I-fihum  dcffinimustl^^.dchisqui 
fiint  fin  vcl alicn.iur.Gomcz.ad  1.9.tau.n.i.&:  z.IatiHirac  nacu- 
ralium  filiorumfucceflionem  cradans. 

QLJibus  quidcm  pra:/iippoficis:prarcipua  dubicandi  ratio  qu^  154 
hic  fe  ofFcrc,cn:,qua:  rcgula  ficconflicucnda  circa  filios  natura- 
lcs,vt  faamus,an  &:quo  cafii  fidcicciumifliimfaciant  dcficcrc. 
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j  Prima  fctitencia  in  hac  rc  fuit  eorum  qui  exiftimabant,  filios 
naturalesregularitcrfubftitucum  non  excluderc,  fuadebantcj^; 
hanc  refolucionem  vcram  cdc  cx  co,quod  vcrba  in  conditioni- 
bus femper propric  &: ftridc  fiint  accipienda,  1.  qui  hcredi  fF. 
hoccicul.  Filium  cnim  illum  dicebant  eflc  qui  cx  viro  &  vxorc 
nafcitur.', filiumrf.de  hisqui  func  fui  vclalicn.iur.rndciUcfcn- 
fusfiliacioaisfolum  in  vcro  &c  lcgitimo  fiHo  vcrificari  poiTcdi- 
ccbanr, 

Vltcrius  confirmabant  cx  d  I.  generalitcr  J.cum  autcm  C  dc 
i^j  inftit.&:  Cub(Ht'ibi'Ji?je m^a fihole^  vndc  di ccbaiit,quod  in  con- 
ditionc ftftneliberls ,  qua:  inducicur  ex  conicdura  lcgfs noftric 
cum  auus ,  nacuralis  filius  non  facicbat  dcficcre  conditioncm 
fideicommiiriexpreflama  teftatore,  iuxra  reguiamtcxt.  inl. 
cumquidff.de  reb.crcd. 

Concrariam  autcm  fcnccntiam,  ncmpe  naturales  libcros 
fubftitutumcxcludcrc ,  func  quamplurcs  qui  eam  defendunt, 
quamconfirmant  ex  d.§.  fi  quis  rogatus  in  illis  verbis  fedhecex 
i6^«//4/^,quibus  lurcconfultus  docetur,  quod  fitcftatorfueric 
conftitutus  in  dignitatc,  non  admittitur  nlius  naturalis ;  Ergo 
138  gcncralis  regula  cft in  contrarium ,  cum  exceptio  fit  dc  rcgula 
icmpcr:  &  fic  remoto  illo  excmplo  nempc  dignitatis  patcrnac 
teftatordenaturalibus  liberis  fenfiffc  vidcbitur-  hanc  fentcn-. 
tiamfcquuntur  plures  rclati  a  Molina  Theolo.  deiuftit.&:ia. 
trad-i.difpuc.i^o.mihi  pagi.  1153.  infin-  vcrfi.  Meum  (intemdM' 
hium  efty^vo  qua  fententia  poffunt  etiam  confidcrari  tres  conic- 
<^urx,  exquibus  teftator  fenfiftc  vidctur  dc  filiisnaturaUbus, 
'39  vel  non  fcnfifTc.Prima  conic(9:ura  ex  dignicace  teftatoris  vt  fu- 
praexphcacu  cft.Secundacxconie6turata  cius  voluncatc  vtin 
cxcmplo  I.cumpatcr  §.  volo  ff. dclcgat.i.  tcrcia conic^lura  cft 
excondicionc  cius  quifideicommifit,  quselocura  habcr  cri  im 
&:  fiIiusficnaturaIis,&:tcftatorin  dignitate  conftitutus,vt  not. 
Decius  in  cap.mprarfcncia  de  proba.Molin.Thcolo.  vbi  fupra 
vcrf/^^/>x/2rf7f?pag  1154.  Vndcinfcrcbat,  quod  filij  naturalcs 
140  non  comprchendcbantur  li  fidcicommiflum  relidum  circcfor- 
min«,quianoneftcredcndum  tcftatoremoccacioncm  dclin- 
quendi  voIuifTc  dare  mulicri ,  cui  magnum  dcdccus  cft ,  nacu- 
ralcs  filios  habcrc:&:  multo  fcrdius  fit  mulicrem  liScros  natura- 
lcs  habcrc.quam  mafculum.Ex  quo  cuencu  pluspracfumcdura 

cfc. 


DE  Conditionib;  et  DEMONStRAT.  417 
fcd,  voliintatcm  ceftatoris  Aiifle  nofi  incladeie  filios  nataraks 
talis  foemina:,niri  tcftatpr  fcirct  ipfam  muhcrcm  fllios  naturalcs 
habcrc,  quo  cafu  fi  tcftator  fciat,  &:  cx^n-dlc  dclcgitimis  mcn- 
tioncmnon  fcccrit,  natliralcscoitiprehcndunturofacientq;  dc- 
ficerc  fidcicommiiVum. 

Ex  his  percipi  potcft  lenfus  Vlpiani  dum  aft,hunc  irticuluin  '"^^ 
dc  quo  agitur  cx  conic<5tufa  dignitatis  cfle  dcfumcdum.&:  dc- 
cidcndum  cflc  hunc,  quod  aliquando  cx  condirione  tcftatoris 
qui  crat  filius  naturalis  fierct  conie^tura  contta  fubftitutum,ex 
dignitatc  tcftatoris  vt  in  rc  dubia  concurfcntibus  hinc  dc  inde 
conici5luris,reguIa  permancret  l  ab  eaparte  flP.  de  probat.  nor. 
Cofta  d  c.ft  parcrvcrbo  fi  abfqucHbcris  h.^i.Hoc  em*m  vidc-  143 
tur  magiidccidiflb  lureconfultum ,  in  d.§.fi  quis  rogatus.quod 
eriam  in  cafibus  in  quibus  proptcr  tcftatoris  dignitatcm  non' 
vidcturintclledum  ae  naturalibus  filiis ,  naturalis  tamcn  films 
fubflitutumcxclndat.cxduplici  lciUcct  rationc>&:  conicdura, 
Voluntaris  fcilicct  &  condicionis  cius ,  qui  tcftando  fidcicom- 
/nifit-  Ncc  cft  diffcrentia  conftituCnda  an  conditio fine  libcris 
dcficiatcxco,quod  in  vnapnrteexprimatur,  inalia vcro noh  i44 
cxprimatur.»!Juia  vt  dicebat  MoIiniTbcoI.difp.i^o.pag.ii^^J.in 
princ.  nullum  difcrimcncft  intcr  conditioncmy^y?;;^  li(?er/s  ta- 
citam  vcl  cxprcflam,quia  nlilla  diflcrctia  conftituitur,  nifi  tan- 
quam  tacitum  &c  cxprcfliimrqux  differcntia  no  eft  fufficiens  vt 
rcfoluit  Mohn.vbifupfa.&ficfccundumhancopinione,  nem-  145 
pe  naturalcs  filios  fubfticutnm  cxcJudcre ,  iudicaflc  fupremum 
noftrum  Catalonix  fcnacum  attcftatur  Cancc- hb.j.var.c.ii.n.  '4*^ 
r^.nifiiam  contrarium  de  tcftatorisvoluntatc  apparcrct  iuxta- 
ea  qua:  clegantcrcongcflit  Mcno.dc  prx^fum.Iib.^prxfiim.iS.  . 
per  totam,Manricadc  conidclufis  vlr.volun.lib.iitit.p.pcr  to  - 
tum-noftcrMarquif.invfat.dcrcbus  q.i.&:  q.io.  hanccandepi 
fcquitur  Grcg.Lopez.ad.d.I.iOvtir.^.p.d.gl.S.  dunvait  fidrcHc 
ifH.c^rmmmiQr  cft  opimtf-qiiq  fuit  tcrtia  opinio  glo.  in  d. §  cum  au- 
.cem.quamctiam  dicit  vcriflimam  Soci.ind.I.ciimauuscoI.z^.  14-T 
verba  cnim  d-Icgis  mjfa  /^^^/^^jintclligcndafunt  iuxtaBar.inccr- 
prctationcm  fccildum  fubied-am  materiam.vt  liaturalcs  ctiam 
comprchcndantur<Sj  (blumfpurij  cxcludantur:  fecundumiura 
antiqua.quiaiIIud////?4pro/rg/V/»»4  accipi  dcbct,I.3.lf.pro  Ibcio  i^jT 
iuiK^agl  marginali  qua:  cxplicadodi(3:umvcrbum//^i?aicqu4*;  /. 
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cx  lcgis  difpofitione  difFcrtur,illa  iufta  hereditas  dicctur,l.{i  v- 
'st^^  ^         xor.vcrf.planc  &:ib*i  Accur.inglo{laverbo/«///f  fF-dc  adulte.  Ec 
149  fic  naturales liberi  ad  excludcndum  fubftitutum  dicentur  le- 
gitimi,vtin  d.§.fiquis  rogatus/cquitur  Acofta  d-c.fipatej:  vcr- 
bo/  abfy.  lihcrisvi,  ^o.qui  ait  quod  interpref  atio  dc  qua  ibi  ncm. 
pc,quod  filij  faciantfdcficere  fidcicommifTum^non  fit  ex  dilpo- 
ficione  legali,  fcd  ex  coniciflurata  mcnte  teftatoris ,  quafi  con- 
trariumdicat  Acoft.cflc,  vbi  dc  difpofitione  legali  mcntio  ha- 
'5°  bcrctur,  quiaeo  cafunon  facerctdcficereconditionem.  quod 
(filua  pacc  tanti  viri)falfujn  eft,cum  fub  illo  WQvaxnciufla  fobole 
'  naturalcs  filij  comprclicndanturvt  fupra  latc  didum  cft.  rra- 
dit  Ludou-a  Cafanatclib.i.conf  5.nu.43.  ^^^^ Jicutmcondittone  ' 
cx  multorum  {cntcntiaid  tcncntium. 
.  '5^     Supradidam  Papiniani  conieduram  iuxta  ca  qux  fupra  di- 
ximus  explicatam,fblent  quamplures  quo  ad  ius  regniCaftell^ 
atcinctinducere,  ad  fideicommifforum  familix  &:  maioratum 
fqcc€ftionem,vt  fi  in  cis  primogcnitus  vocetur,&:  poft  mortem 
eius  fccundo  gcnitus,ifte  poftcrior  ccnfcatur  vocatus,fub  taci- 
ca  condidonc  ^fifrimogenitm fine^liherisdecejjerit ,  qui  in  ciuspa- 
tris  locum  fuccedcndo,  &:  qius  pcrfbnam  rcprajfentado,  fecun- 
152  dogenitumcxcludunr.  Quardodrinavaldcdifticilis  cft,  &:rc- 
quirir,vt  liic  obitcr  aliqua  notabilia  circa  rcprx/cnrationis  ma- 
tcriam  rradamus,&:  cxplicemus,qu^  quidcm  matcriavaldc  dif- 
ficilis  cft ,  &:  in^fu  forcnfi  frcquentiflima ,  vt  poft  ordinarios  in 
§.cum  filius  inft.dc  hcrcd  qua:  ab  inteft.  dcfcr-  tradit  Couarr. 
Prad.qu.c.^S.Gomez.Iib.i.var.c-i.n.ii.  hc  in  1.6.  tau.n.^.Tira-  • 
qucl-in  trad-dc  primo.q.40.Molin  dc  primoge.hb.3.  c.^.cum- 
^  lcq.Mcnoc.de  prarfum.liK^.  prxfiim.95.  qui  omncs dcpras/ch-' 
tationc  lacifllmc  difputdnt.fcdpraj  carccrisipfiusniaYcriam  co- 
piofccradacloan.dcl  CaftilloSotomaior  quotidiana  contro- 
uer.iuris  d<;vfii  fru.lib.3.'c^i9.pcrcotum,vbi  valdcdifficultaccm 
huius  matcrix  cxcollir. 

^^"^  Qiiainrcpnmoconftinicndum&:obfcniandumexiftimo, 
f  cpr;^/cntacioncm  ab  .intiqua  lcge  duodecim  tabulariim  origi- 
nemfiimpfiifc,TDU(^  di{poncbat,vt  adauiinteftati  fucceflloncm 
nepotes  ex  filio  prxmortuo  in  cius  locum  fucccdcndo &:  cius 
per/bnamrcprarfentando  paritcrcumpatruo  fiiperftitc,  co- 
dcmquc  fiiioauiinteftati  admicteircncur,  l.z.&  j.l.fi  dcfuna-us 
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C.dc  fuis  &  lcgit.herc.§.cuin  filius  inft.  dc  hcrc.  qux  ab  iritcft. 
dcfcr.  I.^.tic.i^.parc.^.quod-rignificarc  vidccurd.Caftillo  Soto- 
ma.  d.c.i^^nu./.  dumdiccbatquodlicctiniurc  dicaturhcrc-  'SS 
•  dcm  rcprqfcntarc  dcfundi  pcrfbnani ,  non  intclligitur  rcprar 
fentatio  dcqua  hic  difputatur  dc  rcprxlentationc ,  (cd  defuc- 
ccflfionc  quam  vnus  in  altcrius  locum  fuccedcndo  a3qiiirit, 
quac  quidcmdifpofitio  didix  Icgis  duodecim  tabularum  diffi- 
cilis  rcdditur  cx  icqucntibus. 

Primo  quiainfucccflionc  ab  intcftato,  Prima  caufa  cfl  fiho- 
'rum  §.intcftatorum  inft.dchcrcquac  abintcft.dcfcr.  omnibus 
ahis  cxchilis  tam  alccndcntib.quam  tranfucdahbus,nulla  fada 
diftindioncan iint  mafculi  vclfa^minx,  limihtcr  (cclufa  dirfc- 
rcntia  an  lint  cmanc?ipati,  vcl  in  potcftate,  quia  quo  ad  hoc,  dc  ^7 
iure  nouofublatacftdifFcrentiaemancipationis  vcl  patrixpo- 
tcftatisivttradit  Cancc.h.i.var.c.5.dci"uccefr.abinrcft.n.4.  Si- 
cut  iublata  eft  dirfcrcntia  cognationis,&:  agnatioiiis  ab  intefta- 
to,&:  non  cx  tcftamcnto  vt  not.gl.in  I.  fratrcs  C-de  inof  tcftanv 
gl.in  §.i.in  auth.dc  hcrc.abintcfl.veni. 

Secundo  quiain  inteftati  fucccflTionc  illcprimus*admitrcba- 
tur,quiproximior  crat  I.i.§.proximus  §.fi  qiiis  proximior  fF.vn- 
dc  cognati ,  crgo  patruus  in  aui  fucccflionc  crat  pr^fcrcndus 
ncpoti,tum  quia  filius  cft,tum  quia  proxiipior  &  ncpotcmgra- 
duprarccdic 

"Tandcm  prxdida  rcfolutio  v.ildc  diiHcihs  redditur cx  pluri-  '5* 
bus  iuribus,-in  quibus  rcprefcncatio  dcncgatur ,  I.tutcla.3.  §.fl 
duo  in  fin.ffldc  legit.turo.I.fl  libcrtus  prxtprito  §.fihbertus  in- 
tcftatofF.de  bon.libcrto.I.^.J.fiduosfi^.dc  bon.polKcontra  tab. 
cxquibus  diccbat  CaftilloSotomaior.d.ci^.n.ij.ncccftariam 
fuiilc  rcpri^fentationcni ,  quia  dc  iurc  communi  ccrtum  cft, 
quod  cam  in  fucccflione  cx  tcftamcnto ,  quam  ab  intcftato ,  is 
qui  crat  in  gradu  proximior ,  dcbcbat  fucccdcrc  cxclufo  re-  k^o 
motiorc,  quxrcsclara  crat  in  fiicccfljonc  ab  intcftato  I.'2. 
^.hcrcditas  Sc  §.fcqucnt.fF.dc  liiis  &c  lcgit.  hcrc..§.fi  plurcs ,  «Sc  * 
§.  fcqucn.inftic.de  lcg.agnac.fiicccftidJ.prima,  ^.proximus,  dc  ; 
§.gradatim,  digcft.vndc  cognar.*  Scd  fihus.gratlu  vno  proxi-  i^^i 
mior  cft  ncpotc  m  hnca  rcda  dcfccndcntium,  &fratcr  inli  -  • 
nca  tranfuerfa  cft  proximior  quam  fracrumfilij,  quia  filius 
inprifno  graducft,  ncpos  in  (tcundo.  Itcm  fratcr  rcfpcclu: 
•'^  Ggg 
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*   fiatris cdin  fecundoj^lius  autcm fratris  re(i?ccbu  patrul  ia  tcr- 
'  uo,iuxta  computationesgraduumdcjurcciuili  I-i  §.  ex.tranP 
ucrro.IIurifconrultus  10. in  prin.§.funt  &  ex  lateribuslf  dcgror 
di.princin/t.codcm. Vpdc  iurc  communi  inrpcAo,filius  nc[>o- 
t    tibus  pr<«fcrcbaturin  vltcriori  gradu  cxiiVcntibus :  d.  piurc5 
•  -    infti.dc  legir.agnato.fUGCcf  fraterctiam  prjEfcrcndus  crap  ftliiis 
aliorumfratrum.l.confanguimtatisC.delcgi.hcrc.quodidam 
►     •  in  tcftamcntariis  difpofitionibus  obferuari  attcftabatur  Mcno^. 
'^3  conf.zi^.n  i^clib.^. Vndc  cum  proxixniorin  gradu  fucccderet, 
neccflaria  fuit  repra?fcntatioad  hoc,  vtncpos  exfiliopr«mois 
tuo  concurrcrctinfucccfllone  aui  cum  filioipfius  aui:&:in/uc- 
'  cefliouc  patrui  concurrerent  fratris  fihj ,  cum  ahcro  fratrc  fu- 
pcrftite»iuxta  tcxin  auth.dc  hcre.abintcft#vcai.S.liigiturlo  z. 
yci[Cfiautem  dtfun^o  coI.^.doccDCancec.hj.var^c.^.defuccef 
'  ab  mi^cii.n.^^vQvimhacdefcendentiumlmea^^  de  iurcCaftcll?  1- 
5.tit.i3.p.<i.&I.8.t.iuri.quam  rcprclcntationisindudioncmne- 
Cpffariamcflcattcftantur  Ruin.conl!ii3.inprin.li.2.  Pau.parifi 
conf  ^5.n. 42.1i. i- Ccpha:Conf  ^^.n v4*2.di. z.  Bcrunton, ded.S^g. 
1^4  in  pr.Riol.con.68,n.i.&  3.&:  4j.hb.i,fi£ali)  plurcs-  Qm>daurem 
attinetad  rationem  indagandaquare  inrroduj^fca  faerit  rcprx- 
fcntatio  de  iure  Caftcllq,ex  d.l.io.tauri.  videnda  fbnrqujc  pet- 
do£^e  tra<flantura  CaftilloSorora.d.ci^.n.^j.vcrf 
cum  leq.pcr  cum  oblcruatis  ibi  ^&c  pondcratis,&:  andc  iure  Ca^ 
j:  ftcllic  iuxta  didarum  rcgni  lcgum  reprselentatio  detur3&:  quo- 

modalate  d.c.i9.n.55.&:  K^^.cum  fctjq. 
1^5    Ad  pra:di£ias  difticultates  fugiendas  iblcbant  fcdbcntcs  te- 
f{3onderc:  ncpotcs  cx  lcge  12.  tabular.um  in  locum  patris  fui,  5c 
graduumlucccdercciuspcrfbnam  repra:lentando :  fique.cujii 
patruD  ftmul  admitti,noncx  fua ,  fcd  ex  patris  (ui  dcfiincli  pcr- 
ibna  rquiain  rcprcfcntationibiisdc(ccndcntibusconceflls,ius- 
quodiplis conccdcbatur  non  diftcrcbata lurc  fuitatis,  &illis 
volcbantquaniplurcs  concedi  tantum ,  qui  fui  hcredes  erant* 
quod  probabatex  d.§.cum  filius ,  qitia  inhnea  defcendcntium 
•  patrc  lublato  c  mcdio,filius  in  eiu5  locu  iUcccdebat  §ifuiinft'de 
hcrc.quxabirttc.*defcrutur.Nepotes  etpatrelublatoemcdio, 
tn  Jocii  /bi  hcrcdis  fucccdebat,quia  ncmo  cos  pcedebat.in  gra- 
du  autem  parcntu  fuorii  non  poncbanrur»  quia  id  neceftTarium 
}  7  non  erat,cum  omncs  liii  hcrcdes  pariter  primo  loco  vocatctur.^ 
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ad  intefl:atifiicccnionem,^.i.inftit-dc  hxrcd.quxabintcflaro. 
Exqiubus  infciebacCaftillo  Soromaiordi(^o  loco  n.31  quod  g 
aliudcrac  fucccdcrcin  locurapatris  rui,vclinlocum,patris(ui, ' 
vcl  in Locum  (ui  hercdis,&:  aliud  &  longe diuerlum  eire,  rcpo- 
ni  &c  conftituiin  graduin  quo  patcrhiit :  vnde  cum  ipforum 
parcntcsfi  viucrcnt  paritcr  cumfracrc  (iio  admitcerentur  ,vc- 
potc  in.codcm  graducxiftcntes>icacorumfilij  ipfbrumpcrlb- 
nam  rcpr.r^cntado.ideoquc  Iblum  eam partcm  obtinct,quam 
patcr  corum  cflcchabuurus  inhcrcditatc  patcrna,d.§.cum  fi-- 
Ims ,  vbi  ita  docuerunt  Fabcr  &:  Plarca,Caftrcn.conf  ^ij.col.  j  • 
z.lib-i.Couar.&:  Moli.vbifuprarcfbluit  Cancer.hbr.i.var.c.5. 
dc  fiiccef  ab  intcfta.num.5  \ctI'j»  hac dcfiendentium  ////f/?,quam 
non  fblum  rcfpcdu  filiorum  dari  fed  omnium  ca:terorum de-  - 
fccndcntiumtanquamveram  &:gcnuinam  refolutionem  cra- 
dit  cx  quamplurimorum  Dodorum  fcntcntiis,non  vero  refpc- 
Ql\x  traniucrialiim-i,quia  corum  rcfpcdu  folum  datur  rcpr^fen- 
tario  ,  quoad  primam  pcrfonam  iUiusgradus,  qui  proximior  ^l^ 
temporc  mortisdcfundi  rcpcritur.  auth.ccflante  C  de  legir.. 
hcrcd.nequc  vltcrius  reprajfcntatio  admittituriirr^didogradu  " 
tran/iicr/alium.Canccr.d.cap.^.num.y,  Dcciusconf.i  num.2,, 
&:  conf.  iiy.numcro  i- 

Huic  tamcnpraxiida*  intcrprctationi  concrariarividcnir 
Bartoli  doclrma  in  l.qui  fupcrfl:itis  fl^.  de acquirend.  hercd.I.i. 
§.fific  ncpos  dccollation.dotis.qucni  (equunturplurcsrclati  17^ 
pcr  Tiraqucl.de  iure  primo.q.^^.nuiM.ii^.  vbi  dicebat,ncpo-  v 

'  tcs iure  proprio  &:  ex iiia propria  per/bna,  non  vcro  iurc  patris 
fuccedcrc,hcetin  eius  locumfucccdant,hocenim*propnc  di-  ' 
citurreprx/entatio  ,  ncmpc  occupatioloci  eius  perfbna:  qu» 
ilicccdcrc  tcncbatur  fi  viucrct ,  vt  iplam  repra-fcntationem 
dchnit  Barbo.inl.pofl:  dotcm  ^i  numcro.^^.fl-^.lblu.matr.vndc' 

'  non  paritcr  cum  patruoadmitti  dcbebant  vt/upradidum'cfl-,  . 
tumquianullum  ius  in  liberosfiliusdcfundustranftulit ,  quia 
cum  viuo  patre  dcccflTerit  nulhimius  habuit  i.fl  quis  fihum  C. 
deinofliciofb.  .  . 

Vltcriusquia  fincpotcscxpairis  perfonafiiccedcrcnt,  ad  174 
iirmitatcm  tcflamcnti  inflitutio  hercdis  de  fihorum  pcrfqna 
^fai^ta  (ufliccrct,qua:  tamcn  non  fiiflicicbatinam  fi  ncpotcs  pr^. 
tcrin  cflc:nt ,  fucccdcndo  inlocum  patris,non  inftituti  Vcl  cx> 
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heredati,agnationecumpebant  tcftamentum  l.poilliumorum 
fF.dciniuft.rup.§.pofthumoruminfl:.de  exhercda.libero^o  e- 
uim  cafu  quo  Hhj  fpcrabantur  mori,nece[lario  erant  inftitucn- 
dincpoces.nefublatopatre  emcdio.ipliiura  &  locumfUorum 
^  hcredum  nancirccndo,qu^i  noua  agnatione  hberorum  te/ta- 
mentumrumperenc  quod  clare  docet  Vighus  ind.§.pofthu- 
morum indit.dcexhcredat-libcr.num.^.  vbiloqucnsde  legc 
yelleiadiccbat,conftare  clare,iprum  VcHciumin  lccundoca- 
.  pitcdcnepotibusnatis  Ioqui,quoadeorumftitutioncm,quo- 
•.   niamhi  in  ipfbrum  parcntum  locum  fucccdebant.rumpebant 
tcftamentum.  &:  fic  Vellcium  primo  correxiftc  iusantiquuna, 
ijj  m  co  quod  hi  ncpotes  ohm  pra;teriti.pro  cxhcrcdatis  habcban- 
tur,quod  iniquum  crat.  quia  cum  pater  eos  ccmporc  coYiditi 
teftamcnti  prxccdcrct,non  videbatur  auum  eos  voluiftc  cxhe- 
redare ,  fed  pcrerrorcmcos  prxteriillc  l.fi  fihusfamihas  lF.de 
teftam.mihtis,indcquefimuIftacuiftc,vtncpo:esin  locum  pa- 
i  rentumiprorum  rucccdcrent ,  qujc  fucceirio  vini  agnationis 
^  Iiabuit.&:  pcr  hanc  agnationcm ,  quali  pofthumi  concedeban- 
tur,  qua:dirpuntiocoAfirmatur  cx  verbis  dictx  legis  rcJatis  ab 
ipfo  Vigho  vbi  fupra,qua:  crant  \\xci  fi qnis  ex  fiiU  heredivHs  fitjis 
heres  ejfe  defierii  lileri  eius  c!r  ceteri  in  locum  fiuorttm  heredum  fiucce-  - 
j^'  *  danto*'  vnde  infticuenchcranc  adinft  ir  pofthumorimi,  vtlate 
^  .  ■    Vighus  in  d.§.docct  &:  Tiraqucl.  dc  iureprimogcn.  quarft.40. 
num.48. 

X79     Nec  quidquam  in  contrarium  facit quod  ncpotcs  ndn  /1.1  - 
>  .  bcantmaiorempartcmbonorum ,  quam  habcrcnt  corum  pa- 
rcntcsii  viucrcnr,quialcicndum  eft:quodhoc  non  (ir,  quiacx 
pcrfbna  patris  (ucccdunc  cum  rcpra:(entado,fcd  ex  rcguJa  qn<^ 
habct,  quod  omnes  ilh  qui  in  ahcuius  locum  fucccdunc,  vt 
4  g   funt  uiulti  fih)  fuccejcnccs  corufn  vnicopatn,  non  Cijnquani 
*    .  plurbs  admitti,fcd  tanquamVnica  &:  folapcrfbna,  cum  fuigu  - ' 
larcm  vnicum  locum^crdcfundumreprxfcncantcs  occupcnt 
l.cui  fundus  vcri!nam«quamuis  ibi  nam  quAwms  fttmms  'vntuerfid 
coniitioriis fiit  Adfcrtpta  enumeratione  perfionarum  pofefi  i^ideri  ejfe  di- 
t        mft  fF.hoc tit. Canccr.d.hbroi.var.cap. 5. num- 5.  vcrlic in  hac 
T  dcfccndcntiumhnca. 
i8i     Vc  autcmfwpcrioribus  difficulcaubusrcfpondcamuslcicn- 
^    duiu  cft',ncpotcs  cum  eorum  patcr  moVicbatur  ex  Icgc  duo  - 

drcim 
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dccim  tabularum  in  cius locum  &:  gradum,  qucm  ipforum  pa- 
tcrdumviiicbtt  occupabat,  &:qucmvacuumreliquitrucce- 
dcrc,&:  illum  occuparc  ficque  nuo  ficri  fuos  Iicrcdcs  1  .pollhu-' 
morum  fiF.de  iniuft-rup.l.liauws  C.dclibc.prarter.non  cxp.er- 
ibna  patris  fcd  cx  ("ua  propria  perfbnn,  &:  cx  fuo  proprioiure  vt  * . 
BartoI.&  alij  dcfcndunt.Tiraqucl.in  d.q.4.  nu.n9.de  iure  pri - 
moge.&:  quamuisPatruusinaui  fucccfrioneabintcflato  eis  vi- 
dcbatur  obftare  ,  ex  ftri^i  iuris  difputandi  rationc,  tamcn  ra-  ^ 
tioncfiliatiohis,&:fiiitatis,cxxquitateteftc  Sotomaipr  d.c.19. 

.  n.^^.ncpotesprsefcruntur.  quiainlocumpatris  fiicccdcbanr.  *  . 

.  &  patruo  in  gradu  adxquantur :  &c  pariter  cum  eo  admittliii-. 
turcxfua  pcrfbna,  &:iurc  proprio  d.§.cum  filius  I.i.g  li  Hlius* 
dc  fuis  &:  lcgit.hercd.Qjiar  intcrprctatio  confirmatur  cxl.i.§  jg^^ 
libcrosibi.  amboenim  in  fuorumheredumlocumfHcceJJcrUvt  ff  dc  • 
coniungcn.cumemancipat.hbc.  cius.quiaco  cafuquo  dc  fuc^.  , 
ccrtione  ab  int^ftaco  agitur ,  reprarfcntatio  {blum  cx  lcgali  di-  ^ 
(pofitionc  confidcratur,qu2C  (ecundii  Mcno-  lib.^.dc  prxfiim.  " 
prxfum.95.n.i.&:  i.duplcxcft,vnalcgalis  vcIutiquandoagituP'- 
dcfucccfrioneexlegis  dilpofitionc ,  altcra  hominis  qua:  conli- 
dcratur  cx  hominis  difpolitionc,ncmpc  qunndo  agitur  dc  (uc- 
ccflione  cx  teftamcnto.  Prima  reprafcntatio  qua:  legaliscft, 
folum  confidcrat  fanguinis  coniundiohem  in  fiicccftionibus 
defercndis,nulla  hominisconcurrcnte  afFcd:ione.Alrcra  vero 
quxcxtcftatoris  difpofitioncfjr,  ex  ipfius  tcftatoris  amorere- 
gufatur^qux  tanrum  operanir,quanrum  ceftatoris aftcdio,naT  ■ 
tat  late  Socomaior.d.l  ^  controucr.quoridia.ca.ip.  a  num.i<J|. 
yndc  Cachcraconf  72.n.27.&:  28.  &:  infinitipropc  autorcsab  jg^ 
ipfo  Sotomaior  allcgatidiccbant.quod  quandofiJij  fucccdunt 
perrcprxfentationcm  inlocum  parenrum,dicuntur  venirccx 
pcrfbna  propria,non  vcro  ex^crfbna  parcntis,&:proindc  qunn* '  \. 
doquxritur  an  ncpos  reprxfcntet  pcrfbnam  parris  in  iiicccf-*'^^ 
ftonc  aui,vcl  proaui,&:  fic  afccndcntium,dicitur  tunc  vcnirc  cx 
propria  pcrfbna.quando  vero  in  fiicccffionc  pntrui ,  &:  f»c  c6l-  ^^7 
iatcralium,dicuur  vcnire  ex  perfbna  patris ipiius,pcrfbnnm  rc^i*  " 
prxfcntando.  iuxta  quamdiftindioncmhoc  expJicat  TcUus»  -^" 
Fcrnnn.in  1.8  Tnuri n.2.diccns,quod qu.indonon  rcpraicnta- 
tur  gtadus,  &:  fucccdiiur  ex }  ropria  p crfbna  vt  in  afccndctium* 
iucccflionc,nondtbctattcndiqualitaS&:pcrfbna  ipfius  repr^- 
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188  (bhtancis ,  atquc  ita  fiicccdit  vt  attcftatur  Molina  Hifpanor 
primogc.lib.^c.y^a-ii-quod  fi  ca(uscucniret,iti  quofi  pater  vi- 

•  ucrct  non  fucceclcrct.eo  cafii  non  daretur  rcpra:/cntatio ,  quia 
non  potefl:  clfc  plus  iuris  in  caufeco,quam  in  caufancc.  vt  not. 
cx  aliisDodor.Canccr.d.lib.i.c.5.nutn.8. quando  vero  (iiccc- 
ditur  cx  rcprasfcnrationc  pcrlbn2c,quac  (i  viucret  fucccdcrccvc. 
in  rucceirione  tranfuerralium.runc  cum  (ucccflio  re{pC(5lu  gra- 
dus  fiaf,&:  luccedatur  in  locurn  dcfundi  re|>ra:(entati,actcndi- 
tur  qualitaSjConditio  Arftatiis  rcprseCenrati-  MolinaTIi^olog. 
*  ^xlciufl.&siur.tom.i.difp.^iy.&alij  citatiper  Sotomaior  dA.y 
cap.19.nu.KJ4.  hanc  auccmdifferentiamquoaddicl:a,an  fiiiuf 
fubintrans  in  locurh  patrisfuccedat  ineius  locum  quoad  gra- 
<lum,vclquoadper{bnam,exinfinitis  Docconbus  rcfcrt  C;m- 
cc.libro  i-var.cap.^.n.io-qui  luiiufmodicflPcdus  &:diHFcrcntias 
*conftituunt.iuxtaqu2EnobiIis  a  Paguc.tom.i.Dccif  H<!r.pcr  co- 

j^z  tam  rcgni  Cacalo.diccbacn.^.quod  ncposrcpr^lencandopcr- 
fona  pacris  fui,adeo  dc  iure  primogenicura:  lucccdcbac ,  quod- 
(i  paccr  in  cius  locum  incrabac  erat  primogcnicus ,  cciam  fiic- 

*  ccfTor,  primogenicus  dicecur.  quod  ancc  cu  cradidicTiraqucJ. 
dc  iureprimo.q.^o-nu.^iquia  pcrcranfiiiiflioncmius  primo- 
gcnicura:  adquiricur,qucmadmodum  pcr  ceirioncm.cx  quibits 
inccrprecabacur  ccxc-iiic.vlc.J.iccmopponicufii.q.i.  vbifcri  - 
bicur  lacob  nonfuijfe  menUtum  diccndo  ft  effe primpgemtKmqHtJi 

^^*^  Itcet  nan  ejjet primdgenitus natiuitAte  erat  tmnen  ex  ce{^ione ,  an  aii  - 

*  '  tcm  vere  hoc  ius  primogcniturx  cedi  pofliclacc  Tiraquef.  dc 

*  iurcprimogc.q.29.  per  cocam  &:  ex  didis  vlccrius  diccbac  lc 
rom.Lauren.dccif  37  Roc^  Auinio.n.i<J.quodliccc  vcrum  (ic, 
quod  ncpocesfucccdcrcc  vna  cum  patruo  ad  aui  hcrcdicafcm, 
vbi  dc  lcgah  llicceflio/ie  agicur:  fi  camcn  de  hominis  fnrccflio 
neagacur  vclutiin  fidcicommiflii  ,  fccusdiccndum  ci.^  qiria 
lexuon  ica  moderacurceftilcoris  difpolic!oncm,lTCUc  &:  iplc  cc- 
llacor  fuam  d-l.cxfado  ^.(i  quis  rogacus  iun^la  d.I.gcncralitcr 
§.cum auccm.  Indc  in  lcgalibus  liicccflionibus ,  ncpoccs  cun\ 

1^6  pacruis  limul  admircuncur,  vbi  auccm  dc Hdcicoinmiflaria  fuc- 
ceflioncagicur,  magis  mcns  ceftacoiisfcqucnda  cfl-,  qui.Tfem- 
pcr  prxliimitur  a  iurcplus  fihum  diligcrc  quam  nc|.otcs,&:  nc- 
'  poccs  plus  quam  cranfucrfalcs,  vt  lacc  hanc  dodriuam  variisia- 
ribus  confirmac  Cancc.lib. i.var.c.ip.5.de  fucccf  ab  inceft.i.  nu  . 

.  *  44- 
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44:  luxcaquam  doCtrinam  diccbat  noftcr  MichaelFcrrcr.5. 
par.oblerua.fuprcmircgij  Catalonijtr  Scnatusc.^/fi.nu.^.veWi.  "* 
ffdtereA  paulo  inferius  tiiirtc  dcciCum  in  dido  Scnacu,  quod  197  ' 
quando  agitur  dc  /licccirione  fideicommiiri.in  qua  confidcra- 
cur  ccftacoris  afFcdio,nepos  admictendus  (icexclufb  patruo  vt 
latius  m  d.cap.  difpucacur-  Nccobftanc  iura  in  quibusnepoccs  ' 
cumpacruo  nonadmittuntur.&:  imprimisnon  obftatTcxt.in  '9^ 
d.i. cutela§. fi  duo  tF  dclcgit.tuto.  5«:d.l.(iIibcrtuspracterito  iF. 
deoper.liberto.  namomi/Iisvariisintcrprccationibusquas  re- 
tulerunt  fcribentes  vbi  fupra,  Cofta  d.cap.fipaccr.i.par.nu.iz. 
Molinalib.^.deprimo.c.^J.num.^o.&cap.S.numiio.  reipon- ^99 
dctur,quod  cuminhcrcditate  liberti,  patronus  ncc  libcri  eius 
fucccdant  vt  fui  hcrcdesj,  inteftato  ff  dcfuis  &  legit.hcred.  fi- 
lius  in  patris  fui  patroni  dcfundi  bonis  non  fuccddit,quia  hxc 
fucccfliofblum  infuis  hcredibusa  Icgeduodecim  tabularum         .  • 
fuic  admifla  1.  Gallus  §.nunc  dc  lege  Velleia  ff.dc iibc.&:  poftK'  ^      *  [ 
vndeexcluljifucceflione ,  patruus  vrproximiqrin  fucccfllone 
inteftati  liberti,folus  admittitur :  nepotcs  cnim  cum  in  patris  <• 
(\xi  locum  non  fucceflcrint,  in  rcmotiori  gradu  cxifl:cbant,  flc- 
que  cum  patruonon  admitccbancur  vt  ibi  fcnfcrunt  lurecon- 
(iilti.  •  ^ 

Nec  obftatTcx.in  I.i.^.flduosfF.dcbono  pof.conrra  tabu^  ioo 
nani  illi  rcfpondct  Accur.ibi,  differcntiam  conflitucndointei? 
flicccfsionem  quar  fit  de  iure  ciuili,  ab  caquarfitdeiurepr^ro-  ; 
rio,dicens.  quod  quando  fiicceditur  dc  iurc  ciuili,  ncpotes  pa- 
ritcr  ciim  pacruo  admicccbancur,d. $.cum  filius  cum  fimilibus, 
fi  vero  fucccflio  accipcrccur  dciurc  pra^torio,  fbhis  pacruus 
canquam  proximioradmircctur.  *  ' 

Hcc  nutem  incerprccacioadmittinon  potcfl-.  primo  quia  loi 
nulla  congrua difl^crcntie ratio  aflignari potcfl:  inter  fucccfiio- 
nem  qux  fitde  iurc  Prxcorio,veI  de  iurcciuili  quoad  predida- 
quinimo  conuincitur  cx       vocancurfFdc  bon.pof  contra  ta-  ^ 
bii.vbidocctlurcconfiilcus,  adbonorttm  poflcflionem&:  fLic-^  *-  * 
ccflioncm  ciuilcm  vocari:crgo  eriam  iure  Pr^torio,&:  ciuilinei- 
potcsparitcrcum  patruodcbcntadmitti.  »  : 

VIccriusj:onuincicurfupradi£l:a  Accur.intcrpretarioexl.},  , 
C.de  fuis  &:  Icgit.her.  vbi  doccnt  Impcratores  tam  de  iurc  pr^-^ 
corio  quam  ciuili,ncpotcs  paritcr  cum  patruo  ad  aui  hcrcdita^^ 

-  Hhh 
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tem  fore  admittcndos. 
103    Vnde  omiira  fupradida  intcrprctationc,&  aliis  quas  tradunt 
Bar.Cuma.&:  alij  in  d.§.(i duos;rc{pondcndum  cftindido  §.fi 
duos.auum  duos  nepotcs  habuifle,  vnum  cmancipatum,  &c  al- 

•  tcrum  in  potcftatc,nepotem  cmancipatum  in  locum  filij  ado - 
ptafl'c,&:  lic  inpotcftate  retinuiflTe  cum.in  qua  /pccie  rcdc  VU 
pianus  rc(pondct,fo  um  filium  adoptatum  ad  aui  hcreditatcm 
admicti,  quoniam  cum  nepos emancipatus  adoptaais  (itin  lo- 
cum  patrisaltcriu^  ncpotis ,  cum  gradupra;ccditl.i  §.i.ff.dc 
gradibus.idcoquemcritofolusadmittiturl.i.§.hereditas  fl^dc 
fuis&:  legit.hcrcd.  1.  lcgc  duodecim  tabularum§.huiufinodi 
C.dc  lcgic.hcrcd.docct  Sotomaiord.cap.19.num. 57. 

Huicautem  interprctationi  obiiccrc  iblcnt  d.§.fiduosin 
ycvijnebus  vbi  vidctur  Vlpianum  indiftindc  rcfpondiflc,quod 
fiue  alter  ex  nepotibus  in  locum  filij ,  &:  patris  altcrius  ncpo- 
tis  flt  adoptatus ,  fiuc  in  locum  fihj  flmphcitcr ,  tamcn  folus  ad 
aui  hereditatcm  pcr  contra  tabulas  admittctur. 

^05     Sed  huic  dubitationi  rcfpondcri  potcfl,  Vlpianum  in  d.§.qui 
.  .,.duos  in  vcrfl.»;^/f/*f,abfbluifle  quxfcioncm  inprincipio  propo- 

y    fitam,  quamnonabfoIueratinverf]^/«?^//4  (vt  multi  crcdi-% 
derunt)  ibi  cnim  lureconfultus.dcclarat,  &  ponit  tcrminos ' 

,     quxftionis  fuprapofitic ,  cum  cnim  in  principio  qua^iret ,  an  fi 
cxduobusncpotibus  vnus  in  locum  filijcirct  adoptatus,  ipfc 

•  fblus  ad  bonorum  pofl'cfl!ioncm  admittcrctur,  in  vcrf.  cjuoJ iu 
aducrtit  Vlpian.  qu^ftionem  proccderc  quando  in  locuni  ^^/ 
&:  patris  altcriusncpotis.ncpos  cfl  adoptatus,cui  qu^flionire- 

^  fpondct  lurcconfultus  in  vcrf.z»^//Mf,foIum  adoptatum  admit- 
ri.  potuit  cnim  dubitari  iufle,  an  quando  vnus  cx  ncpotibus  in 
,  ,  locum  fili^  &:  patris  alterius  nepotis,ab  auo  adoptatur ,  fohis  i- 
pfc  admittatur,quiancpos  altcr  rctentus in  poteflatc fijus  hc- 
res  eratrcx  quibus  vidcbatur,non  polfe  fui  hercdis  locum  amit- 
tcrc  fme  frudlu  fuo,  pcr  alterius  adoptioncm.  vt  rcdc  confidc- 
rat  Acoft:a  in  l.Gallus  §•&:  quidfi  tantumj.  p»artic.  niuner.7.& 
S.fF.dclib.  &:poflh.cxquibusconf]:at,  in  dcfccndentium  fuc- 
ccflionc  &:  jn  fuis  hcrcdibus  propric  rcpr^'fentationcm  non  da- 
ri,  fed  fucccffioncm  in  locum  &:gradum  dcfundi »  qua  mc- 
dianccncpotcs  cum  patruo  paricer  ad  aui  hercdica*tcm  admit- 
tuntur.  hanc  quarllionem  tra<^atlatc^Sotomaior  d.cap.i9.nu* 
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I  T4'^  fcqucntibus  vbinum.55.inquirir,&:  tradjtrationcm,qua- 

rc  rcfpcdu  afccndcntium  repr^-fcntatio  non  datur,&:  licct  non 
dcfucrint  quam  plurcs  qui  cxiftimaucrint,  rcprsefentationcm  ^ot 
in  linea  tranfucrlalium  non  dari ,  fcd  folum  in  dclcendentium 
linea ,  mclius  autcm  proprie  reprxrcntarionem  in  filiis  fratru.  *^ 
I  &  aliorumtranfucrfaliumdaricredojexnoua  luftinianideci- 

f  fionc,nam  filius  fratris  pr2cmortui,ciusper{bnam  reprefcntan- 

do  ad  patrui  hereditatcm  inteftati  pariter  cum  patruo  fujjcr- 
^  ftitc  admittirur ,  qux  tamen  reprxrentatiafilios  nratrum  cgrc- 

ditur.  authentica  de  hcrc ab  intefla-  veni.§.  fi igitur  dcfun&us  ^of 
vcrfi.J/aMtem plurimi  col.^.I.S.Tauri.  quachodiehabctur  in  1.  5.  . 
titulo  8.  lib. i.noua:  recopila-  explicat  Gomcz.a^i  did.  1.8.&:  ibi  ^ 
.    Maticnco,  Accur.in  l.cum  ita  §.in  fideicommifto  vcrbo prcxi" 
mo  flP.dc  lcgat.i.  cuiusfcntenriamamplefluntur  Alciat.  nu.ii. 
Peralta  lo-ibi  &:  plurcs  relati  a  Couar.  pradica-  qu3cft.cap.38. 
n.4.RoIlan.confi(^8.n.2i  hb.i.Sotomaiord.cap-i^.nu.i^.cum 
pluribus  lcqucnribus,hcetcontrariamdefendant  Bald.&:  Cu- 
ma.ind.§.infidcicommifro  ,  &:  plures  alij  quoscitant  Mcno.' 
con(  12  nu.31.  idqucconfirmant  cx  fcqucnribus  fundamcntis. 
Primo  quia  in  fuccefTionc  rcftamcntaria  confidcratur  affedio 
rcftatoris ,  I.Publius  ^.i.ft^.co.  qu^  fine  dubio  maior  cft  crga  fi- 
lium  quam  ncpotcm.  * 

Sccundoconfirmantprxdidaexl.cumpater  ^.hcrediratem  iri 
lo.i.ff.dc  Icgat.i.ibi  'viriUs partesjferi frtter  eosyC[UX  verba  vidcn-  . 
tur  cxcludere  omnino  pracmortuos  viuo  parrc,  qui  exclufi  non 
.^vidcrcntur,  fipropriisnliis  mortuorumper  reprxfcntationcm 
porrio  referuarcnir. 

Vlrimo  confirmantexl.filibcrtuspr^tcrito  §.fina.fF.dcbon.  113 
hbcrto-vbi  fi  hberrus  ab  intcftato  deccfTcrir,  rclidfcis  patroni  fi- 
ho,&:  cx  altcro  fiho  duobus  ncpotibus,  nepotes  non  adraittcn- 
tur  quandiu  filius  eftbt,  quia  proximum  qucmquc  ad  heredita- 
temhbcrti  vocarimanifcftumcft. 

His  ita  fic  conftituris  exiftimo ,  confultius  cfTc ,  fcqucndam 
glo/laricntcntiam  iuxta  flipra  rcfoluta,  qua:  fcntcntia  priiijo 
confirmatur  cx  noftro  Tcxt.  &:  cius  contcxturaiuxta  fupradi-  , 
dam  rcfolutioncm.    Sccundo  quia  teftatorin  dubio  fcmpcr  - 
cenfcturfeconformarecum.Icgis  difpdfitione,  vtdocet  Bart.  il$ 
communitcr rcccptus  in  I.hcrcdcs  mci  §.cum  ita  fF.ad  Trcbcl. 
^  Hhh  ij 
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fcd  in  lcgali  fucceflione  rcpr<j(entatio  admittiturV'%TOwlifi-"^ 
dum  cft,crgo  in  difpofitione  teftatoris,maxime  cum  in  (ucceA 

fionefidcicommi/ri  famiIia:eoordine fuccedaturquoabintc-  . 
ftato  l.Pcto  §.fratrcm  ff.de  lcgat.i.  ■:  ^-r:  i  -v,;.-5^.:  ;:^i.:m^> 

Nequc  obftat  Texr.in  d.^.  hereditatem.  nam  ibi  dcicom- 
miifunVrcIidum  fuitfiliis  ipfius  hercdis  tantum,  non  vero  nc- 
potibus ,  vndc  filij  pr^mortuorum  non  admfttuntur  ad  fidei-  - 
commiifum ,  ncquc  pcr  rcpr^^fcntationem  efHcitur,  vtillc  qui 
vocatus  noncft,patre  pr^morruo.inprimo  gradureponatur,&r  - 
*  patruo  adxquctur  d.§,cum  filius.  ^ 
Ex  quibus  conft.u.in  fidcicommiftbncpotes  paritercum  pa-  v ' 
truo  admitti,hoc  tamcn  m  bonis  diuifibilibus  venit  intclligen- 
dunY,ad  qua:  patruus  &c  nepos  fimul  admitri  poterant,in  bonis  . 
autem  indiuilibilibusin  quibusvnus  fucccdcre  fblus  dcbet,vc  • 
funt  bona  in  quibus  primogenitusi  vel  vnicus  eft  vocatus,  vt in  . 
r    maioratibus  in  rcgno  Caftella:,  &  in  fideicommiftis  vniuerfaU-  * 
" .  bus  in  ahisrcgnis,anceps  &:  du  bia  cratquaefHo:  anneposcx  /i- 
lioprxmortuo  patruum.feuauunculumcxcludcrer  vrconftat  •* 
ex  traditisper  Couar.  Cofta.  &:TiraqucI.vbifupraiuxca  qu^  • 
hodic  conftituta  cftin  regno  CaftcIIiE  regia  lcx  in  l.i.titulp  15. 
part.i.&inl.^o.Tauri.dc  quibuslatcdifputant  PeraJtain  ru-  '  - 
br.ff  .dchcrcd.inftit.nu.ii4.MoIina,Cuoar.&:  Cofta  vhi  flipra  ; 
Canccr.Iib.^  vari.cap.ir.n.igi.  Soromaior  d.Iib.^.cap.i^.niim^ 
I5.&88.§.prxtcrea  nobilisa  Pngucra  i.tom- decif  ii<^.  num.8.  .. 
refereris  Couar  pra(5hca.q.c.38.qui  0(5lo  modis  dida:  lcgis  di-^ 
fpofirioncm  exrcndit- 
2io     Scdquidquid  vehntdiucrfi  DodoreSjquosinlocisfupraal- 
legatis  rcfcrt  didus  Sotomaior,verius  cxiflimo  fcquendam  e-  , 

*  ius  fentcntiam  ncmpc  quod  in  fucccffione  maiorarus,vel  vni- 
ucrfalifidcicommi/fiille  fiiccedat,  quiproximiorcft  ingradtt 
per  rcdam  lineam  vltimo  pofidrori,  ex  propria  pcrfbna,&  iure  - 
proprix  vocationis,non*vcro  pcrrepr^fcntationcm ,  hanc/en-  " 

^    tcntiamfcquuntur  Paulus  Caftr.AngcI.  de  Ifcr.Prxpo.Rodc- 
ric.Suar.Dcci.Parif  SiIui2.AJcia.  &:TiraqucI.  MoIin.deHifpa. 

•  primo.Iibr  3  c.^.n.ip.&lib.i.c  i.n.iy.Auendano.in  l.^o.Tau» 
gl.offa  i<j.n.2.Grcgieres  pra(3:ica.quxft.c.67,nu.2o.in  antiquis, 

xu  &:  in  nouis  cap  68,  codcm  numcio.  nec  perpcrfbnam  in  eius 
locumfucccdit,  &  ideleganti  ratione  connrmat  quiaindX 
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'^oTau.  exqua  rcpr<^icntationis  cffeduscorftituirur,/bIum 
dicitur.  ejueelHijo  reprefinfelaperfina  de/iffaiire^uiarc[  rdGn- 
.citio  pcdon^fauorabiliori^^fis  filjis,  &:  vtiliorcft  quam  figra- 
dtis  rcprarientatioinduccrctur.  quja  cum  pcifona  rcpr^/cnra- 
tLir ,  rcprxfcnrationon  rolum  cft  rclpcdu  pcr/bncrcpr^fcnra.  ziz 
tc , led  ctiam  loci ,  &:  gradus  qucm  occiipabat  iWc  in  cuiiis  lo- 
-cum  {ucccdit,cumomnibus  ciusqualitatibus ,  quasillcadex- 
cludcndumalios  habebar.  &c  quod  poll  dirpolitioncni  did^ 
lcgis  40.Tauri.  filiuscx  propria  pcrfbna  ad  rcpr^lcntationcm     .*  * 
admittatur,liquido  cx  coconftar-  quiain  primogcniis  Hifpa-  ' 
norum,  &: mfidcicommillis  vniucrfalibus inquibusreftatores 
ad  famili^conferuationcm  rcfpexcruntjfcmpcr illi  vocantur, 
qui  in  rcda  lincadcfccndcntium  runtconfticuti,&:  ficfuccefli- 
uc  in  infinitum  dc  vno  in  alium,  ex  propria  vocationc ,  atque  i\ 
fpccificc  dc  vno  iaalium  vocatio  fada  fuifrct.  &c  fic  illc  qui  in  -'^ 
locum  altcrius  luccedit  abfque  alia  reftitutionc  fucccdif,&:  ius 
ac  dominium  adquirctabfquc  fadotcrtij  ,  &:  exfua  propria  • 
perfon;i,/iibIato  cmedio  illo.quieum  pra:ccdcbat,quiahinoii  _  j 

iurehercditario  fblum  ,  fcd  iure  fanguinisbona  maiorarus  fcu  »  2 
fidcicommiflivniuerfahsab  vltimo  pofleflbre  capcrc  poiFunt',  ^ 
l.cum  qui  jf.de  interdid.&:  relcgat.&:  ibi  Bart.&:  communiter^  •  ■■i 
fcribcn.  Alcx.conf  3c. num.i^  Hb.i.  Bald-conf  iii.colum.pcn.  *  \ 

vcrfi.modoficio.vol.^.nobilis  a  Pague.j.tom.  decif.Cata.cap.  .  ^ 

ii^.num.i^.Canccr.lib.^  var.c.zi  n.i^i.cum  fcq.quiex  Parifia 
conf  72.^.104. hb-4.  dicebat,cflc  maioratus  ad  flmilitudincm  ' :" 

&:naturamfcudi  Pr^dida  autem,nonfoIumin  linca  dc/cen-  J 
dcntium  ex  primo  vocato  pcr  tefl:atorcm  proccdcre  docctCa-        .  -1 
ftillo  Sotomaiordido  c."9  n.i(j8.  vcrumctialocum  habcrein  ! 
hnea  tranfuerfilium ,  in  ca namquc  (dicit)  flcut  in  defccnden-, 
tium  hnca  fub  vocationc  primogcniti,  non  fblum  /ilius  primo-  , 
genirusjfcd  eriam  ncgos  &:  omnes  dcfccndentes  cx  eo,  primo-  ' 
gcniti  in  perpctuum  vocati  cenfcntur ,  &:  corumquilibctccn-  *| 
fctur  vocatus,&:  fic  iure  proprio  ex  fuamet  perfona  luccedere,  \ 
vtlatius  apud  di6lum  Sotomaior  d.c.i^.an.i68.  vidcri  Hbcr,     ,       '  J 
[ ,        quia  hcct  filij  primum  gradum  conftituant,  nepotcs  fecun- 
l'         dum,&:  ficcqteridcfccndentes,  tamcnquoad  iusfuccdsionis 
inprimogcnirura,  quilibct  filiusfiium  gradum  fcparatumfc-^ 
cundiun  ordincm  natiuitatisproducic  exfe,vtatteftatur  Can- 
:  .      Hhh  iij 
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cer.d.c.ir.n.ijj.refcrcnsplurcs  alios  DD.  hanc fcqiicntc  s  (cn- 
tentiam.       .      *  *   :  • 

Scd  progrcdiamur  vlterius,  &  inuefligcmiis  quseflioncm, 
quam  valdecontroucrfam  reputantfcribentes  vtrobiq;  inqua 
dccidcnda  valdc  laborant  Bar.&:  Fcl.&:  laf  &:  funt  quamplurcs . 
qui  ad  inuiccm  contrariantur  quos rcfcrt  Tiraq.  in  l.fi  vnquam 
C.dercuoc.  don-vcrbo  liberiis  nu.85.qua:  quidcm  quxffcioha:c 
eft-Anhajc  conditio  qu^inducitur  cxconicdurata  piatcftato- 
ris  voluntatc,excludat  piam  caufam:&:  fideicommifrum in  eius 
fliuorcminductumfaciatdcficere,  inqua  qu<^ft:ione rcfblutiuc 
^-9  tcncndumcxiflimo.Eccleiia  excludi,&:  fmiilitercaufampiam, 
quiain  omnibiisxquiparantur  cifdcmq;  correlatiuis  gaudcnt 
priuilcgiiSjVt  late  coprobat  &:  docet  Tiraq.de  priuil.caufse  pia: 
priuiI.i40.pcrrot.&:  frchcctfidcicomiflumreli^a  (it  Ecclcfia:, 
vcl  pixcauf^*,nilominus  ii  grauatus  libcrosfuicepcritilludcua- 
ncfcet.quamfcntentiamdcfcndut  Bal-&:Pau.  Caft-ind.  l-cum 
acutifTimi  Soci.hicn.^i-Acoft.in  c.fi  pater  \.\i'VCvh.fi  abf^lthe- 
r/Vn.iy.Greg.Lopcz  adl-io.ti  4.p.6.gl.8  wctho dexaffefijos  q.i. 
eam  communitcrrcccptS  attcftaturTiraq.inrcpe  l.fiynquam 
C.dc  reuoc.don.verb-//^^r//in.8o.Dcci.con.59iSoci.iun.con. 
ii5.n.2,8.1ib.i.&:  con-^i^.n.^.Pincl.inl  ^.C.dcbon.mater  labo- 
ranttamenicribentes  inindagadarationchuius  decifionis,  rc- 

231  ccptiorcm  tam.'  hac  cfreatteftatur,quia  qua  ratione&:  amorc 
pr^fumitur  teftatorc  fihum,autaHumdcfcendcntcm  hcrcdem 
defignatu  pretulific  pi^ cauf^.confcquentcr  ccnletur  &:  eorum 
fihos  vcl  dcfcendcntcspr^tuhirc.Secundoin  corum  confirma- 
tioncadducuntargumcntu,quod  defumit  Grcg-Lopezd.Ioco 
cx  traditisper  Fclin  inc.EccIcfifS.Mari^  deconfti.n.77.vcrf 
fexto  <7//^r^,vbidicebatquodftante  fl:atuto,vt  mafculiexcludat 
focminas  in  fucccfilonc  ab  intcftato,  co  cafucxcludctur  fccmi- 
nxfi  rcligioncm  ingrefiWfuerintpcr  ftatutum:  vt  docet  Abbas 
in  c.quod  clericus  dc  for.cop.  vcrf.(^ faciunt  vbi  plures  rationcs 
adducitjicd  fordorcm  cxiftimantrationc,quamipfeFeh  ponit 
d.n.77.pofirc  fiquidem  tcftatorc  Icgando  fundum  Ecclefix,ap- 
poncre  coditioncm  &:  grauamcn  ipfi  Ecclcfi^  dc  foluendis  ga- 
beUis  &:  tributis  profanis ,  a  quorum  folutionc  Ecclcfia  dc  iurc . 
comunicft  excmptavt  docct  Anca.con.zz^quiadeiurccomr 

'    u^uni  hcitum  cft  cuiq;  pcrfon^  do^aaJEcclefi^  adiicerc  condi-ii 
*  *'  •  tioncfi 
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tioncs  & onera  qii?libec,&:  certu  cft  Ecclcliam  tencri ,  &:  obli- 
gatamefle  ad  obfeiruationcm  pr^didoru  oncrum.vrin  c.vcrum 
dc  cond.appofi.adco  quod  Hoft.&:  loan.Anani.inc.verum  dc 
for.cop.dixcrint,  quodfi  Ecclefia  prcdidas  conditioncsappo-  ^za 
fitas,&  oncra  adiunda  non  (cruaucrir,  potcfllaicus  (iia  propria 
audoritate  poflclfionc  rcrumdonatarum  capcrc,&:  reaflbmc- 
rc.Igitur  fi  Ecclcflq  pofllint  donado  conditioncs  apponi  in  odiu 
iplius  libertatis  Iblucndarum impofitionum , mulro  fortius  di- 
cendum  cfl:,in  fidcicomiflb  rclido  pr^fumi ,  teftatoreper  obli- 
uionC  omiflflTc  hac  conditionc Jijine Uberis:^  flc  induci  tacitum 
fidcicommiflum  cx  prxfumpta  ipflus  &:  conied^turata  volutate. 

Wq  tamen  Fcli.rationcsfl  red:epeipcndantur,cIarcloquun- 
tur  cafii  quo  teftator  expreflis  vcrbis  vtitur,  apponendo  graua- 
minaipfiEcclcflxvcl  locopio,&:  in  hoccafiinulli  dubiumefl:,  ^3$ 
quin  hcitum  vnicuiqjflrde  fuo  ad  libitu  fuum  difponcrc,&:  pro 
vtipfi  placuerit.auth.  de  nup.§.difponat  col.  5-  vndc  fl  tefl:ator 
clare  appofuifletcoditionem  in  fideic.reftitutione,quod{j  finc 
liberis  grauatus  dccederct,hercditas  vcl  fidcicommif.EccIcfiac 
reftitueretur.clarumcflfct  &:cxpeditum,  quod  hberisfufccptis  ^3^ 
Ecclcfia  vcl  pia  caufa  excludcrctur.  A t in  hac  difpofitionc  non 
loquimur  dc  difpofitione clare  a  tcftatore  fada  j  ^ed  dc co/iic-  . 
duris,quia  indudio  illius  conditionjs^/)/^  liheris  c^  pr^fumpta 
&:conicdurata  tcftatoris  voluntatc  aPapiniano  fuit  introdu- 
•^a.  Eftigiturinucftigandum  quare  in  fidcicommiflb  defccn- 
denti  relidoinducatur  illa  tacita  conditio Jijine  Isheris,  co  cafu 
quo  caufa  pia  vcl  ccclcfiafiibftituta  eftin  fidcicommiflTo. 

Huic  rcfolutioni  diuerfas  aflignari  poflTc  exiftimo  rationcs. 
quarum  prima  defumo  cx  his  qu?  rcfcrt  Tiraq.  dc  priufl.cauf^ 
pi?  ^xmili-^.vcTi.verum  hoc  noneft ahf^duhio :  vbi  rcfcrcbat  ra-  • 
.tioncm  BnTb.con-sycol^j-vcri.aciducoeiegan/emratfOftem  Hb.i. 
vbimulta  adduccbat.probado  charioreseflefihos  ipfisparen- 
tibus,quapiam  cau/am,&:  ficiUum  amorem  qucm  teftator  ha-  ^37 
bucrat  ad  fiIios,voluifl'e  cotinuare  ad  ncpotesvt  fupra  didfcii  cft. 

Sccunda  vcroratio  aflignari  ad  pr^dida  poteft  ex  his  qu^ 
fcribit  Corn.in  I.precibus  C.de  impub.vbi  loqucns  dc  fubftitu- 
tione  pupillari  contcnta  (lib  exprefla  vulgari,  quc matrcm  non  ^3^ 
cxcludcbat  abhereditatcipfifihodclata  nifi  iam  eocaiiicauia 
^ia  fuiflct  fiibftituta :  nam  tunc  dicebat  cau/am  piam  matrcm 

lcgicixna  non  cxcludcrc>  quia  maccr  non  dcbebac  priuari  • 
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hcrcditatc  fibi  debita ,  &:  ecclefia  inftitui  ex  text-  inc.  vlt.i^.q.' 

^59  vlt-  vbi  extat  fcriptum  non  cllc  meritorium ,  imo  potius  dam- 
nabilcpriuarefilium  hereditate  paterna,&:eam  ccclcfixrclin- 
quere.iicuti  per  illum  text.  dicebat  glofl'.  verbo  fimtUrHodo  in  I. 
fiquis  addcclinandam  C.de  epirc.&:  cler.  Vnde  atceftabatur, 

^40  potius  clle  contrainimam  ,  quampro  animafubflitucre  pianv 
caufam  ,  vclcccleiiam,  rnatrem  ac  defcendentcsdfucccflionc 
repellerc.  Potcftetiamindiftinde  tcflator  prieFerre  qucmlibct 
fubftitutum  Ecclefl2e,vel  pia:  cauikr  abfquc  aliquo  fcrupulo ,  &r 
tah  diipofitioni  indiflinde,&:  abfblutc  cfl  fl:andum,rcrert  Mo  - 

241  lin.Thcol.de  iuft.&iur.primotom.difpu.  190. mihi  pag.  11(^3.  ibi 
Nej^  dtihitAndiun  efltd Ucite  dr  vxlide  poffe  teftatorem fa.cere.  vt  cum 
1    .  Paul.Caflren-&:aliis  aflirmant  Couarr.i.tom.vat.c-^.n.ii.  A-j 
cofl:-in  d.c.li  pater  vcrbo pAhfque  Ithens  i.par.n.68. 

Vt  autcm  huiufcc  quacftionis  veram  rationcm  aflignemus, 
cxiftimo  indagandam  cflTc  vcram  &gcnuinam  interprctatio- 
ncmilhus  principij,apud  quamplurimos  recepti.  Nempe  mo- 

241  naftcrium haben  loco fih).Iuxra  exin  auth.de  SS. Epifc.^  rcd & 
hoc  praffcnti  &:  in  auth.nifl  rogati  C-acl  Trcb.quomodoinreJii- 
gendum  (it  didum  principium.  An  ncmpc  indiftindc  &:  abfb- 
•  .  lutc,vt  in  omnibus  monaftcrium  loca  filij  habcatiH- ,  hcquc  in- 
grcdicnsilkui  aliquis,&:  in  eo  proFellionem  cmitrens,omnia  iu- 

-  ra  quscipfi  ratione  alicuius  hcreditatis  compctebant ,  in  com  - 
niunc  xrarium  monafterij  tranrmittat:  ficuti  tranfmittcbat  pa-' 
ter  in  eius  libcros  vniucrfum ius  rucceflioms  patcrna! :  co^nito 
.  cnim  hoc  principio, clare  elucelcet  prajdidae  dilftculcAtis  vcri- , 
tas,nempc,  quarcinfiibftitutionefadtadepiacaura vcl  Eccie^ 
fia,  inducatur illa  conditio ,  fifineliherii  ad  ipfam  ecclcfiam  vcl 
piam  caufam  cxcludendam. 

2.45     In hac  qua:ftionc  fuerunr  quaphircs  qui  cxiftimarunt,quod- 
monaftcrium  abfolute  loco  filij  habcatur      quod  in  omnibus 
iuribus  fihis  exiftentibus  fiicccdcbat,&:  pro  eorum  fundamen- 
to  dicebant  quod  appcllationc  coniundroru  vcniuncconiuncli 

24.4  coniun£lionc{pirituah,cx  tc;(.iun<ftagl.  &:coinmuni  opinionc 
in  c.vlt.dcpoftulan.c.coram  deofli.delega.  Sccundum  funda- 
mcntum  prxdidorum  crat,quod  rcligiolus  per  ingrefluni  mo- 

245  naftcrij  non  amittit  iura  (anguinis ,  &:  proximitatis ,  cx  f.  iura 
fanguinis  ft^dc  rcg.iu.i.vlt.  C.dc  cpirc.&:  clcf . 
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Ego  vcro  in  hoc  pundo  alitcr  diccnduni  cxiftimo,nempc,mo-  2-4^ 
naftcrium  non  habeii  loco  fiUj  (ccundum  Bar.Paul.&:  Salicer. 
in  authcn.nifi  rogari  Codic.ad  Trcbcll.  auchcnc  (i  qua  mulier 
C«dcSS.EccIcf.cum  pluribusahi$,quosrcfertTiraqucl.  inl.  fi 
\mquam  vcrbo  fufccferttfilm  num.41.  &:  ibiRipa  qu.  54.  Felin. 
in  cap.in  prxfcnri.i  num.41.de  probation.Couar.lib.r.var.cap. 
19.  num.6.  quinimo  in  lc  ablblure liimptam  hanc  propofido-  \-> 
nem  fatuam  appcllauit  dccifio  Pcdemon.ii/.numcro  lo.quta 
quandodiciturmonaflcriumloco  filij  haberi,  cft  impropric,  *47 
pcrfidioncm&:fimiIirudincm,vtattcftaturBal.inl.filium  col.  ' 
4.ff.dc  hisquifuntluil.cumacurilfimiC.dcfidcicomm.  docct  « 
Spino  in  fpcculo  tcftam. glo. li. prin-  n um .  18.  cx  hac  tradi tione 
ad  concordiam  rcduccns  has  duas  propofidoncs ,  Motkifiertum 
non  hahetnr  bco filif^&C  monafierrum  hahetur  locofilij  vt  prima  pro- 
pofirio  vera  fit  loqucndo  propric  &:  ftri£le,  fecunda  vero  intel- 
figanir  pcr  intcrprctarioncm,  &cx  extcnfioncvocabuU.  Moli- 
na  Thcol.dc  inft.&  iur.tom.i.difputa.i^o.  vcdi.ad  fundamcn- 
tum.IdcmMolin.diiputa.190.mihicolum.116z.in  pr.  Canccr. 
lib.i.vnr,c.24.  num.19.in  fin-  Maximc  in  contra(3:ibus,in  qui- 
bus  abfblutc  monaftcnum  loco  filij  non  habetur :  vt  elcganter 
docct  Rolan.a  Valle  hb.^.conf^^S.num.^.  &:  conf  59.  num.14. 
Exquo  fit,  quodhcct  aflinibus  &:  conlanguincis  indulgeatur 
rctra^lus  rci  venditx  cx  iure  fanguinis,  tamen  monafterio  ' 
non  compctit  ius  rerradionis  cx  perfona  religiofi ,  vcl  mona-  • 
chijdocet  Aluara.  dc  conicd:u.mente  tefta.hb.i.cap.3.num.'4, 
Roland.  conf.95.  vol.i.num.ii.  &  conf  59.  num.2,4.  lib.3.  quia 
reahter  &:  de  fa<flo  in  monaftcrium  non  tranfitius  perfonalifti- 
mum  confanguinitatis ,  tum  quia  monafteriumnon  rcprxfcn-  ^5* 
tat  defun(3:um,nec  eius  rcfpcdu  confidcratur  ius  fucccfiionis, 
ncc  perpetuatio  vcJ  confcruariofamiliae,argumcntotcx.in'au-  ^5' 
then.ingre/C.  C-dc  {acroland.  Ecclcf  cap.  in  pracfentia  dc  pro- 
bario.Lino.in  c.graucm  de  lcnten.  cxcomm-  B^.in  auth.habi- 
tanum.^i.C.nc  filius  pro  patre.Marien.hb.i.nou.'E  recopil.tit. 
ii.l./.gioira  1.  num.io.lempercnim  iniurcfauorabiiioreftdc- 
fccndcntium  caufa,cum  eorum  rclpcdu  donatio  rcuocctur  fa-; 
QidL  ccclcfix,  quoad  quanritatcm  conccrnentem  eorum  lcgiri- 
mam-  Tiraquel-  dc  priuileg,  piac  caufx  priuilcg.118.  Ex  quibus  ^ 
cuidenriflimis  fundamentis  coadusfuitSotonMior,lib'3.coii- 

lii 


Digitized  by  Google 


454     '  *  '  Ad  L.  Titio  CEi^tVM  71.  D.    -  ' 
trouerf.  dcvrufrud.cap-ii.a  nunicr.53.  dicere  monafteria  non 
pofrerucccdcrcinmaioratibusncqnn  fideicommifTis  vniuer- 
Z53  fiilibusinquibusius  perpetuationis  famrlije  dcfideratur.  idem 
codcmJoconumcro  ^o.fequcndo  Molin.  Theolog.  deiurt:.  Sc 
lur-trad.i .  difput.  625.  verf.  quoniam.  Hanc  ctiam  fentcntiam 
ncmpc  monafterium  loco  filij  habcri ,  quatcnus  habct  re/pe- 
dum  ad  ipfummonachumgrauatum,nonvcro  re/pe<5tu  tefta- 
toris  dcfcndunt  Fortu.Garcia  inl.gallus§.  &:quid  /itantum 
num.y^.Cotta  in cap.li  patcr,  primapar.  vcrbo  JiAbJtjtte  Uberisy 
^         num.70.Alua.dc  conicdu.mcnte  tefta.Iib.2.cap.3.num.i.&:  2. 
^55  Cum  autcm  hic  Papinianus  Iblum  induxerit  exclufioncm  fi- 
dcicommiffi  proprcr  libcros  tcftatoris ,  &  pictatem  quamerga 
eos  tcftatorcm  habuiflc  prxlumitur ,  quia  defccndens  defcen- 
dcntis  grauati ,  etiam  eft  de  defccndentibus  teftatoris  .  igitur 
diccndu  cft,monaftcrium  quodnulla  teftatoris  pietatc  fuit  co- 
gnitum",  non  dcbcre  in  hac  coniedura  capi ,  vt  faciat  de/icerc 
conieduram  Papiniani,ex  qua  filij  grauari  atcftatore  defcen- 
25^  dentcscenfenturvocati.  Tum  quia  quamuismonaftcriumlo- 
co  filij  habcatur,dcbcnt  tamen  prjcfcrri  filij,  qui  /ccundurn,, 
naturam  funt/ilij  iplius  grauati,!.^.  ff.dc  tutc.  I.  filioqucmpa- 
ter  ffdc  hbe.  &:  pofthum.  proutin  fimih  etiam  dicebat  Caftr. 
in  authcn.nifi  rogati  Codic.ad  Scnatufconfuit.Trebell.vbi  ac- 
257  ccptabaturquodhjEcconditio fifmeltheris  intclligitur  dc  vcri^ 
&:  naturahbus,&:  fic  ncc  ad  adoptiuos  extcndi ,  I.fidcicomnjif- 
fhm^^.thoc  tituM  fiita  quiS53    lina.  ff.dclegat.2.  quiavei% 
•    (.     balemper  in  fcnfu  naturali  funt  accipienda  1.  Codic.  de  his 
.  • '    qui  vcn.setat.  His  ctiam  acccdit  celebris  Aluarado  dodrina 
'«jr>'  hbro  fccundo^cap.j.numero  primo,de  conicdu.mcn.tefta.de- 
,      clarando  didam  propofitioncm  aducrtit,  quod  iura  cx  qui- 
busfcribentescam  dcfumunt,ncmpcauthcn.ni£irogati,&:  no- 
^58  ucllamexqua  dcpromiturnondifpofiiifle,  nccdixiilc  mona- 
ftcriumloco  filijhabcri,fcdioco  harredisvt  ctiam  aitattcftaf- 
fc  Bar.in  didis iuribus.  quae  iam  prarccflcrunt  antc  didum  Al- 
-      uara.  Couar.  hb.i  vari.c.  19.^.6.  id  confirmans  ex  contextura 
,  dodorum  iuriumncmpe  cx  d.§.fed  &:  hoc  pr?(enti,vbi  fcriptu 
V'      c\z:ii cortditionem  Itherorum fro non  firipta  hnhert:hxc  autem  ver-4 
banon  eflc  alcgislatorcprobata  ,fi  monafterium  loco  filij  ha- 
bcretur ,  eo  enim  calii  dida  conditio  non  fblum  uoii  liabctiir 


.  j  Google 


DE    CONDITION.    ET    DeMONSTRAT.    -  '  4jy 

pro  nonfcripta,lcdpotiu5adimpIcta  dicerctur:  vt  cx  Bar.con- 
iil.r.  rcFcrt  Couarr.tum  quia  eo  cafu  monafterium  filius  fadu$  ^^? 
cflbt,quiin  fidcicommiflo  non  excludit  fubftitutumj.fidci-  * 
commifliim,  digcfl:.  hoc  titul  i.li  ita  quis ,     is  cui  in  tcmpus, 
digcft.dclcgat.i.  lcg.vltim.  C0dic.dchisquiven.2etat.pct. 
Cum  igitur  hoc  quod  efl:  monaftcrium  loco  filij  haberi,ex  con- 
icctura  &  pictatc  inducatur ,  &  hxc  ex  coniccturata  tcfl:ato- 
ris  mente  &pietate  deducatur ,  confuItiuscftdicere,quod  (1 
teftator  de  libcris  cogitaflct ,  eos  piar  caufar  vel  ecclefia: prsctu- 
liflct:  tum  quiii  iurc  (anguinis  continuatio  in  de/ccndentes 
adeo  pcrpctuatur,  vtafccndcntcs  pro  delccndentibusvitani*;*1^j. 
pro  eorum  liilutc  &:  commodo  poftponant  :  &:  ipforum  dc-  ' 
icendcntium  intcreflc  proprio  eorum  lucro  prseferant.  quia 
in  pari  gradu  coniccturac ,   fauorabiUus  eft  &:  confultius 
quod  fiat  in  fauorem  propriae  fbbohs.quampiac  caufsc.  quia 
pie  agitur  &:  chriftianc,pro  dcfcendentibus  profpicere ,  &:  ipfis   '  . 
prarcaucre,  nc  mcndicarc  cogantur.  cuifucccditratio  quam  ^^^- 
fupra  aflignaflb  Corneumdicebamus,  nu.i^^.potius  eflTe  con- 
tra  animam  proprix  fbboli  non  pro/piccrc,&:  cduix  pia:  vclcc- 
clcli*E  lcgare.  ;      .  r  ^  ^ . 

Expr^dictis  igirurapparct,  vcram  rationcm  quod  in  di- 
Ska  fubftitutionc  facta  fauorc  ecclcfie.  vcl  piq  cauf^  indu-  * 
catur  tacita  illa  conditio,  J/  Jine  Itheris  ^  hanceflc:  ncmpe,    ^  ^ 
quia  in  pari  cafu  conicctur<^  pietaris  &:  afl^cctionis  crcden- 
dum  cft,   quod  fi  teftator  dc  illis  cogitaffct,  illos  ccclefi^ 
vel  pi^  cauf?  pr^tulifl!et  ,   &:  fic  ex  coniecturata  pia 
chriftiana  tcftatoris  mente ,  pr^dicta    condirio  induci..; 
tur.  ^ 

Nequc  admitti  dcbetratio  quam  adducebantquamplures, 
Icilicct  hancconditionem//y7;?7^'//^^r/^  non  cflc  fiibintclligen- 
dara :  idque  fauorc  monaftcrij ,  nc  rctrahantur  homincs  auita  ^  ^ 
contcmplatiua,  quod  cratDco  valdeodiofum.Quiah^c  ratio 
friuola  cft:nec  admitti  dcbct.cx  hisqu^  notantur  dcci.  Pc- 
dcmon.r27.nu.  zr.  vbilcriptumextat  vcrofimile  noncflccum 
qui  ad  monafticam  vitam  fufcipicndammouctur,  &:  Dci  Spi- 
ricu  ducitur  rctrahi  apropofito  rcligionis  ex eo.quod  fi  dcceflc- 1^5 
rit  finc  libcris,ahus  fit  cj  lubftitutus.  quod  confirmatur  ibidcm 
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Ad  L.  Titio  Centvm  71.  D. 
.1  Diiio  Luca  cap. 9.  ibi  Nemo  mittens  manum  ad Aratrttm  rejpi- 
166  ciensrctroaptus-eftregno  Dei,  Nam  pcr  ingreflum  monafterij 
mundo  quis  renuntiat,&:  paupertatem  vouet.  cap.  vidua  zo.q. 
i.Quod  notat  Ripa  in  l.cx  hho  §.fi  quis  rogatus  ff.  ad  Trebel. 
Dccius  in  cap.jn  prarfcntia  numcr-^S.  vcrCpro  refblutione  la/^ 
conr.4^vcrf^/^r//<7  rry^^W(f///r volum.^.Couar.lib  i.var.c.i^.nu- 
nicro  y.verfi  Sedhacratio  Sarmicn.  felefta.interpretar.  lib.S.ad 
l.fiTitius  §.iscui  intcmpus  Iibcrorumnuin.4.  fcquiturprardi- 
dam  fentcnciam  alios  rcfcrens  Alua.de  conic6^.men.defun<S^. 
Iib.2.c.5n.3» 

^^7     Prxdidtam  autcm  conditioncm ftftneiiher/s  licetregularitcr 
inducatur  cx  pr^elumpta  tcflatoris  voluntatc ,  vbi  ecclefia  vcl 
pia  caufa  cft  fubflitura  ,  vt  fupra  didrumcft;  tamcn  fi teftator 
iuflerit  hcreditatem  pcr  grauatum  rcftitui  pro  cxoncrationc 
fnx  confcicntix,  vcluti  male  ablatorum,  vel  ex  alia  iufta  cau^ 
ex  quaoncrc  reflitutionis  ipfc  tcftator eflct  obnoxius,hoe  cadi 
ccrtumcft&:  cxpcditum,  tacitam  pnrdidam  conditionem  fi 
Jineliheris  non/ubinteIligi,vt  refcrt  Bcnedid.  m  cap.  Rainutius 
\ cxho fi abf^ltberis  moreretur  lo.i.numeM^-TiraqucIl.  in  rracfK 
dc  priuiJcg.caufk  pia:  ^pnuilcg.S^.vcTf.hocadhuc  amp^at  non  fo- 
iumprocedcrc  quando  tcftator  kibet  pro  exonci-atione  fux 
confcicntiir  rcftitutionem  fieri  ccclefig,  vcl  pi.r  caiiiar ,  vt  atte- 
ftacur  Acofl:.inc.(ipaccri.par.verbc>/?4^//^'//^mjnum.i8.Se<i 
etiar?!  &:  quocunque  alio  cafo  ,  in  quo  alicui  particulari  iubc- 
rct  tcftator  vniucrfam  cius  hcrcditarcm  rcftitui,  pro  cxo. 
ncrationc  fu<5-  confcientia:,  ctia  fi  illc  cui  rcftitutio  efTet  facicfi- 
da  perfbna  particularis ,  &:  diucsforctmam  co  cafii  d.  condrtio 
non  fnbintelIigerctur,imo  potius  tunc  fidcicommiAum  veJhe- 
rcditas  vcnirct  rcftitucnda  ci,  cui  teftator  in  exonerationc  liix 
c6fcietia:,vclcx  alia  iufta  rcftitutionis  caufa  rcfticuere  iufterit. 

^^9  Ncquc  pr^di^^lisobftant  iura  fupra  allegata,dequibus  dcfii- 
mebant  cofirmationcni  illius  principij,  ncmpc  Monaftertum  ha- 
heri loco  fil!j^^\^^*<^c  audicn.Epifco.§.fcd  hocprarfenti  auth.nifi 
roi^ati  C-ad  Trcb.c.inprc/cntia  deprobatio.  quia  refcrt  Mo- 
hna  Thcol.d.difpur.r^o.  vcrf  quando  intelligcnda  vcniuntpr^- 
di^ii  iura,quando  grauatus  defccndcs.vcl  non  dcfcedcns  ipfius 

270  tcftacoris,grauarcturdeparte,vcI  tota  hcrcditate,  poftmorte 
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alicui  rcftitucrc  iub  cxprcfla  conditionc  yjtjine  liberts  decederet^ 
tunc  cnim  liipic  grauatus  finc  libcrisdcccdat  ,  imo  podus 
religioncm  ingrcdiatur,  bonorum  capaccm ,  &  ibiprofitcacur 
fidcicommiflum  cxpirabic ,  pcrtincbitquc  omnimodo  &:  ro- 
taliteradmonaflcrium,  inquo  profircbitur.  quiaco  cafu  mo- 
naftcrium  loco  filij  habctur,  cum  vcre  bc  realitcr  ip/cgraua- 
tus  libcros  non  habcat  ,  quam  dcclarationcm  &interprcta- 
tioncm  attcftatur  di^ius  Molina  fcqui  Anton.  Gomcz.  r.to- 
mo  var.cap.^  .numcro  34.  MoUna  dc  Hi(pano.primogcn.  lib. 
cap.5- numcroi.  Acoftairi  capitc  fi  patcrverboliabfquc  hbe- 
risnumcro  ^4.  foIioi6i.  Couar.i.  tomovar.cap.ip.numcro^^.  ^7' 
hoc  enim  cafu  pracfumitur .  legiflatorcm  prxdidorum  iurium'  * 
prsEfumpfiflfe ,  tcftatorem  xquc  monaftcrium ,  &  filios  graua- 
ti  dilexjflt.    ac  proinde  fi  de  monafterio  profcflionequc  in 
co  ab  hcrcdc  grauato,  nuptiis  fpretis,  liberifquc  non  fufcipicn- 
<lis  cmittcnda  cogitaflet  teftator  ,pra^ruhfletmonafterium  i-  ^T*- 
pflfideicommiflrariormaximevbi  maioratus  vcl  fideicommif- 
fbmiurefmguinispcrtincrct  vt  ait  Anton.  de  Gauma  deci-  ^l^ 
lion.tf^.numero  6  regni  Lulitaniar.  nifl  iam  iftc  qiii  rchgionerrt 
fuk  ingrefliis  dolo ,  &  fedu£lione  fuperiorum  ipflus  monafte- 
rij  ingrederetur.Namqucfl  precibus  Abbans,  velahis  biandi- 
tiis  bc  iedn£l:ionibusipflus,vcIrchgiofbruminduratnrquis,acf 
religionis  ingrefliim ,  &  ipfiuspoflcfllonem  :  runc  fubftitutus 
non  cxcludctur  ab  hereditate  ,  v.r  dceirum  rcferr  Carro-  deci- 
fione  93. in  fin.Lapus  aJlega..46.  in  fin.Cancer.Jibro  j.var-ca-, 
pitc  n.mimero  225.  qucmadmodum  non  excJuditur  fubftitu- 
ta  cauCipia^permonaftcrium,  quiafl  grauatofubftitiTtafiicrir  ^73 
caufa  pia  ,  &ipfc  grauatus  monaftcrium  ingrcdiatur  ,  &: 
ibi  profiteatur,  tale  monaftcrium  non  excludct  fiibflirutam 
cau(am  piam-  vtrcfcrt  Mohn.TheoIog.d.di/p.i^o.quod  con- 
jfirmat  cx  authcntica  dc  SS.epifcop.g.icd  &  hocprarfcnti  in  fi- 
ne  vcr(tamen.  &L  cx  Acofta  in  d.cap.fl  patcr  vcrbo  fi ahfjuc Ube- 
ris  numcro  ^^.quod  fcnflfle  videtur  Accurfi  in  dida  authcnti- 
ca  nifi  rogati  vcrbo  locum  vcnerabtlem  diccnf  .co  ca/ii  compctc- 
re  reuocatoriam  ,  cx  l.omnes  §.LudusfF.quaiinfraud.crc- 
dito. 

Q^x  autcm  bonarcligiofi  &c  quando  ad  monaftcrium  /pe-  ^74 
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danc  lace  didus  MoliaaTheolog.1-co111.diipuM40.per  cocatn 

cumfcq. 

Xj)  lam  cmdcm  pro  coronidc fupradidx  quxftionis ,  inucfli- 
ganda  a  nobis  raciocft,  quarc  fidcicommiflum  rclidum  lub 
exprcfla  condicionc  ,y7  Jin^  Itberu  euancfcac  grauaco  monaftc- 
rium  mgrcdicncc ,  ad  hanc  dubicacioncmillafuicconunuai* 
cer  adqullacacio»  quamallignac  Accur.in  dauchenr.nid  rogar 
jdin  expodcionc  cafus,  fi^ia  Liubemus  verbo  c^ifdith  C.de 
deicomminr.  quodcum  monaflcrium  habeacuc  Ipco  £Iij;  ex 
hac  propolicione  fideicommiill  adicripcio  inducacuc  ;  quam 
propoddonem  inicium  craxifle  dicunc»  exTex^in  dido  capi- 

xj6  ce  in  pradenda  de  proba.qucm  Texc*incerprecancur  aliqui  di- 
cences,  quod  ibi  non  dicicur  quod  illciqui  monafterium  ingre- 
dicur  non  videacur  fine  liberis  decedcre » fedppdus  nondece- 
dcrc  iinc  hercdc,quod  diilerfum  cfl. 

*77      Q^.?  f*^"^^'^^  inccrprccacio  admicccnda  non  videcur.  quia, 
cumquaEftiopropofica inipccic  illius ccxr.cncc,  dcfidcicom- 
mifTorclido  liib  conditione  /7  (ine  lihcris^  vcrbaillii  fineherede 
accipicnda  lunc  dc  harrc.tilio.vcahas  hi1.cx  fado  ij-^.^iin-^-Ad.} 
Trebell.  vcpropollcacquxdioni  vccba^acisfacianc,  &:  conuc* 
nianc.  Vnac  alij  a|icer  refpbndcbanc  qupd  verba  didi  capitis 
inpr«iencia  i  bi  quiA  tamen  inteUigendum  if^ngrat fime  herede  dict-i^ 
defe  qui  nMttaflermm  fimm  here£m  relifmt.  non  cHe  Romani. 
Pondfids » fed  concinere  allegarioncm  parcis  flindanris  fc  in! 
prxdi&a  declaradone ,  ficquamuis  deduo  Romani  Pondfictj^ 
fierecin£aioremeiusparcis^on(equicucnece(Iano»quod  eiC 
tacione  ^  cp  aUegaca,  cexcus  deciuo  eademtcddacar,vc  refte 
handrarionem  coniiderauic  Comeusia  d«auch.  oifi  rogaci  Q. 
adTicbcI.   •       '  "  ■  i^f; 

2,y^  Couardibro  i.var.cap.ip-numcr. i.  aliam lationem  addu- 
cic,quam  ancc  cum  prxccnfic  Cafl:rcn.ind.authcntica,ncnipc 
quodmonaftcrium  fiibflitucum  cxcludac  cx  co  ficri ,  quia  cc- 
flacor  qui  fidcicommifliim  rcliquit»  noncogicauic  dc  rcligio- 
nisingrcflii  grauaci,  &:  flc  fauorabihs  prxfumprio  rclpcclu  nio- 
naflrcrij ,  capicur  pro  co,ac  Ci  ccllacor  deeo  cogicaflTcc,  non  iul^ 
(Iflcc  rcflricutioncm  ficri,(icquc  cius  fauore  di^  condido  fife^ 
Zr^Arprononfcripcahabcacur*  , 
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A.'-'  Hxc  tamcn  intcrprctatio  licct  probabilis  vidcatur,  tamen 
cnm  non  adxquari  clifficultati  prardidsc  cxiftimauir  Rjpa ,  in 
diclaiegccx  fa£lo§.fiquisrogatus  lo-i.  fF.adTrcbcIl.num.57.  iS« 
cxco  quodtcftator  cum  qucm  purc  grauat ,  &  inftituit  ("ub 
conditionc  hac J/Jlne  liberis  decedat ,  vzXfimatrimonium  non  con- 
traxerit  vidcturapporuiHc  fidcicomminiim  in  pccnamabftcn- 
tionisa  fccundis  nuptiis,vcl libcrorum  non  fufcipiendonim, 
quampGpnampatinondcbet,  qui  anuptiisfc  abftinuit,  pro- 
ptcrclc6lioncm  pcrfcdioris  vitx,6c  ingrcirumrcligionis,  quia 
tunc  (inquit)  poflct  cflc,quod  quis  aucrteretur  a  religionis  in-  iSi 
grcflii  mctu  amiflionis  fidcicommifli :  quamuis  hoc  nonvi- 
dcaturprxfumcndum  dc  illo ,  qui  cogitat  rcligioncm  ingrcdi»  ^ 
in  odium  fidcicommiflarij ,  talis  cogitatio  a  tam  fando  infti- 
tuto ,  qualc  cft  ingrcflus  rcligionis ,  ipfum  hcrcdcm  grauatum 
dctcrrcat,quam  fcntcntiam  amplcxus  fliit  Richardus  Malum- 
brius,&:  Bartolum  tradidiflc  rcfcrt  Couar.  dido  capitc  19.  na-  * 
mcro  7. 

Et  licct  fupradida  dcclaratio  admifla  fuerit  ab  aliquibus, 
iuxta  fupradidam  primam  rationem,ncmpc,  quod  illa  condi- 
tio  tanquamimpeditiua  nuptiarum  rciiciatur  ,  luxta  I.quotics 
22.fl-.hoc  ritulo.tamcn  cx  cadcm  rarionc  potius  diccndum  ve- 
nit:  mulromagis  rcmoueri  dcbcrc,  tanquam  adicdam  in  pce- 
nam  ingrcflusrchgionisc.nuptia!  5?.q.i.  Clcmen.cxiui  dc  vcr- 
bor.lign.  quinimo  turpcs  tales  conditiones-AppcIlantur ,  qua:  a 
rchgionisingrcfllialiqucni  aucrtcrc  pofllmt.  Panorm.  ind.ca.  * 
in  prx(entia  n.^z.&ibi  Dcci.nu.55. 

Exhac  dccidendirationcpcndctrcfblutiocuiufdam  gra-  283 
uiflima:  quxftionis,quam  Vcntilauit  Barr.conf.i.an  fcilicct  vbi 
fidcicommiflum  rcli^aum  cft  a  tcftatorc  fi grAuntui decejferit fi~ 
ncltberisexfi^.vel fiiocorporenatis  ,  monnftcnum  quodipfc  gra- 
uatus  eft  ingrcfllis ,  cxcludatfubftitutum.  &  Bald.in  I.Lucius 
num.^.ft.dchcrcd.inftit.rcnuit ,  co  cafu  fubftitutum  monafte- 
riumnon  cxcludi,defenduntin  fadifpccic  Fulgo.conf  ^j.Bar-  • 
ba.conf  i^.voI.i.Corncconf  2^5.  numcro  ^.volum-^.  qui  om-  *^ 
ncsmoucnturcxrcceprnilla  /emcmia,nempe,  quod  fi  mo- 
nafterium  facir  dcficcrc  fidcicommifliim  ,  quia  pro  filio  habe- 
tur,(imiliter  co  cafudiccndumfit,ljcecde  quit^ufcunquciiliis 

•  •  '  •ir.- 
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tcfl:Ator  mcntioncm  fcccrit »  ciim  in  cfFc6tu  candem  vim  fuc- 
2S5  cclfionis  obtincant,  ctiam  d  tcftatot  inprxdida  conditione 
appofuerit  illa  vcrba ,  exfuocorporenatiSi  vcl  fimilia,  quam  rcn-  . 
tcntiamrcquunturpluiesfcribentes  ,  inter  aliosCtauct.conf. 
152,  num.i. Alcx.conliiii.num.il  volum.i.  Ripa  d.§.(i quis r«- 

.  •  gatusnumcr  57.  &:alij  aprardiclisrcIati,(Sccamconfirmantex  ' 
iequcntibus-  Primo  cx  hoc,  quod  fi  monaftenum  admittitur 
co quod loco  fili)  habctur,  quomodocunque  teftator  nomcn  . 
2.%6  filiorumacccpcrit  in  conditionc  nihilominus  admittetur.  Se- 
cundo  quia  dicunt conditioncm habcri  pro  nonfcripta contra 
voluntatcm  tcft.icoris ,  tum  quia  ea  quae  taciteinflint  ^ctiam/i 
cxprim.mtur,nil  mutant  I.;  delcgat.  i.l.nonrcftc  C.dc  fidci- 
commiir.gloir.i.  in  capicc  rignificari  de  dcdtio.  fcd  conditio  fi 
y/»^///'^r/ir  tacitc  incft  vtflipradiximusnun^icro^o.Ergo  dtccn- 
dum  cft  nil  obcftb  quod  cxprimantur  dicta  vcrba  ,  &[ier  coo-r 
fequcns  concludi  dcbct,  &:  diccndum  ♦  quod  licut  monaftc- 

.  riumcxcludcbatfubftitutum  infimplici  conditioney^/fiW^fiAf- 

287  ru ,  idem  fit  li  cxprimantur  prxditia  vcrba ,  ex fuo  corfsreuAtU 
vel  fimilia.  Har  tamen  rationcs  lcuinimac  fuiu:,  &:  Jiccr  (\m,~ 
pradidorummcntcm&intcllcdum  adimplcucrint:  contra- 
riam  lcntcntiam  longeveriorem  cxiftimo.  Ncmpcquod licet 
fidcicommiirum  rclidum  lub  conditione  ft  ftneliherU  decejfertt, 
dcficiatgrauaromonaftenum  ingredicncc,  ii  tamcn  tjeftator 
appofucrit  illa  ver-ba,  ex fuo corfore  n.4tisy  vel  aliis  vcrbi^  denota- 
ucrit  dc  vcris  ,  &  fccundumnaturam  natis  filiis ,  intcUigi  hoc 
cafu  ctiam  fi  grauatus  monaftcrium  ingrcdiatur,  fideicommi^^ 

.  ,  •  -     fumnondeficerc.nec  fubftitutumcxcludet.  quia  cx  pr^idis 
,=vel  fimiiibus  vcrbis  cxcluditur  omhis  fihus  Icgalis ,  fcu  inccr- 

/  prctatiuus,  vcl  adoptiuus,  vttcncnt  Cotncn  didaauthcnt. 

nifi  rogati  Hofticn-  &Ioan.  Andr.d.capitc  Magnuntius.com- 
muncm  attcftatur  Ioan.de  Fimo in  l.Lucius  dc  hxred.  inft.  ^ 
.  '  'i'      hanc  bcnigniorcm,&  arquiorcm  cftc  dicic  Spine  in  fpccu.tcfta. 
/    g  gI0ft.12.prit1c.de  lcgato  monacho  rchdtonum. 31  quiaaliasfc- 

.  ^  *  qucrctur  m^^gnum  abiurdnm ,  nempe,  quod  quamtiis  tcftator 
exprcftc  dixiftct  nollc  {c  iidcicommiirum  dcficcre  pcr  mon^- 
fterium,  nihilominus  fubftitutus  cxcludcrctur  pcr  monaftc- 
rium.quod  tamcn  mcrfconcgandumcft,  cum  contcndcntibus 
co  cafu  ihbftitutum  a  monaftcrio  non cxcludi.  vt  (unt  Cornc. 

hic 
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hic&rPaulus  numero  j.Alex  d.con.iii  num.ij.Deci.d  cap.  in 
prarlentianumcro  ii9«&  conf.^z^.  quod  (atiscolligitur  ex/. 
Dco  nobis  41.  §.hoc  ctiarwycd-J/n auum  C'deepi{cop.&:  Clc- 
ric.  vbi  vltra  lcgitimamdcbitam  monafterio  re(pcd:u  filij  mo- 
nachi  ,  pcrmittitur  patri  exclufo  monafterio  quem  vo- 
luerit  inftiftiere,  vel  iiibftitucre.  Ergo  potuit  voluntatem 
(iiamdcclararc  tcft:ator,ne  ex  monachatu  grauari,  fideicom- 
miirum  ccirarct.  vt  rcFcrtSpino  didaglo/Ta  ii.numcro  30. 

Ncc  quidquamobflatargumentum, quod fupra  citaci  ad- 
duccbant  dccxprcirioncciusquod  tacitc  incft ,  nam ha:c  pro-  tji 
politio  certa  cft  ii  cxprimatur  eo  modo  quo  tacite  ineft.  vt  dc- 
clarat  Michacl  Crai-rcccptat.renrenr.§.  lcgatumquarft.^^.at 
vcro  (i  alio  modo  exprimatur  quamincft ,  rum  bcne  operatur 
cxpreirio.l.fiira  lcgarum  ^7.§.i.  de  legat.i.  &c  quamuis  quoad 
filium  adoptiuumnon  exprimaturvt  ibi  ,  tamcn  quoad  no- 
Ihum  militutumcxprimitur  conditio  liberorum  aiitcrquoad 
monaftcrium^ficquc  differt  cafus  expfc(rus,quia  in  eo  oftendi- 
tur  voluntasexcludcndi  monafl:erij,qua:rufHcitvteiIocusnon 
fit  ,  qu;e  non  crac  cxpre/1'a  quoad  cxciuiloncm  monaflerij ,  in 
primo  cafii.  Exhisigitur  clarcremanctinucftigatumdubium, 
an  &:quando  monaftcrium  loco  fiiij  habcatur,&:  grauamcnfi- 
dcicommi/Ii  pcrmonachi  i-igreHum  dcficiat. 

Tandcm  pro  coronidc  huiusnoftrjclegisdifputanda  nobis 
reftatqua:ftjoilIa  ,  in  fcholis  valde  exagitata ,  an  filij  pofitiin 
conditione  ccnfeanturpofiri  in  djrpolitionc,&:  pcr  coniequcns 
ana  tcftatorccenlcantur  iph  fiiij  vocati. 

Dc  prxdida  qu^ftionc  dilputar  Acofta  in  c-  Ci  pater  i.part. 
vcrbo  Jl  /thfjue Itberis  numcro  i^.verlicul-  vndecimo princtpaliter 
quAritur  cxcmplificans  quxftionem  in  filio  tcftatoris ,  qui  poft 
pubcrtatcmlibcris  rclidis  dccclTcrat,quo  cafu  clarum  cftc  air, 
quod  dcficcrer  fidcicommifrum,&:  fic  fiibftitutus  adfidcicom- 
miirumadmittirur,cmoIumentum  autcm  huius  qu^ftionis  in- 
ucftigandc  illud  docct  cftc  Acofta  dicto  loco,  quod  filius  hcres 
qui  iiibpra-'didaconditionc faieratgrauatus,  poltmorrcmre- 
ftitucrcfiLicicommiirum  ,  vnum  cx  hbcris  quas moricns  reli 
qucrar ,  li  iultc  coscxheredafrct,  co  cafu  fihbcriinconditionc 
politi  ccnfcncurvocati ,  isfidiusa  patre  grauato  exlieredatus, 
nonminusad  aui  hcrcditatcm  cx  fidcicommiftb  admitcctur, 
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quajn  cetcri  liberi  a  pacre  lieredcs  inftituci.  argumenro  l.filiuC- 
familias§.cumpaterde  legar.i.  quod  fi  libcri  inconditione 
pofiti  excludunt  fubftitutum ,  ^Sc  ipfi  non  videntur  vocari ,  nec 
per  fideicommifliim  fubftituti ,  iam  patcr  dc  ca  hercdirare  ad 
libitum  teftari  poterir.quia  onus  fideicommifli  locum  non  ha- 
bet :  proinde  cxheredatus  ab  co  fiHus  nil  de  his  bonis  perci- 
perepotcrit,  qua:  in  hcreditatc  patris  conrincnrur,  a  qua  i- 
pfe  per  exhcredationcm  fuerat  exclufus.  hsec  didiis 
cx>fta. 

Alitcr  vero  huiufcc  quasftionis  vrilitatem  declarat  luJius 
Clar.rcccp.  fentent.libro  ^quacft.yy.in  princip.diccns,quod  (i 
filij  pofiti  in  conditione  a  tcftatoreccnfcnturvocati  ,non  po- 

^  tcritinftitutus  heres ,  tanquam  per  fideicommiftumgrauaui^ 
dcrcftitucndofihis  hereditatem  ,  in  eorum  prsciudicium  ali- 
quid  dc  di£la  hcrcditate  difponcrc-  fi  vero  non  cenfentur  vo- 
cati,  fed  folummodo  intclligiturcis  rcferuatum  iiis  Icgitima; 
fuccelFionis  abinteftato,iph  liquidem,(i  inftitutus  hercs  abin- 
tcftaro  deccftcrir:proculdubio  (ubftituto  crunt  pr^fercndi ,  cx 
quopcr  eorum  exiftcntiamdcficit  conditio,/ub  qua  /iibfti- 
tutus  erat  vocatus,f;i(5bo  aurcm  teftamento  pcrhcrcdcminfti- 
tutum ,  ipfi  filij  per  grauatum  fu(ccpti,a  fucccftione  fideicom- 
miiVi  repulii  erunr. 

In  hac  autcm  dubiaquxftioncinfiniri  pro  vcraque  parte  c- 
xiftuntDD.camdifputantes :  diuerfa  fundamenra  pro  quali- 
betopinionctradcndo,  vt  latc  Molinadc  Hifpan.  primogen. 

^^g  libro  I.  captte  ^.numero  i  camquc  oriri  ex  gloflafin.  ordinaria 
inf.l-uciusla-2.fF.dc  hcrcd.inftitut.  atccftatur  di«^us  Molina 
6c  ex  ca  dcfumuntnegatiuam  opinionem:nempe  filiosincon- 
,  ditione  pofltos  non  cenferi  vocatos ,  nec  in  difpoflrionc  con- 
ftitutosadfuccedcndumin  fideicommiiTo  ,  fed  in  bonis  pa- 
rencum,  tanquam  in  bonis hberis  ab intcftato  fucccderc',  quia 
cum  ditSta  glofl'  doccat,  quod  dido  cafii  teftator  ipfius  hberos 
prxtulifle  cenfcrur  fubftituto,  quando  agitur  de  fuccellionc 
grauari,in  cafu  quo  difltrtur  hcrcditas  ab  intcftato.    Vnde  c 

^99  contrario  doccre  videtur,quod  filij  &:defcendcntcsnon  ccn- 
V^nturateftatorcyocati ,  fed  tantum  eis  referuaium  efle  ius 
.  fuccedendi  in  cafu  qup  hcres  grauacus  intcftatus  dccedat..  vc 
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I  docec  nobilisa  Pcgucra  inp.volum- dccilionc  Rcgis  fupretni 
I  Cata.Scna.cap.io^.numcro 3.  cx co  quod»  illi  qui  fic  coaditio' 

j  nibus  adiiciuntur ,  mimmc  vocantur  in  ipfa  di{po(itionc  pcr  i- 

i  .  pfumtcftatorcm.quodconfirmacex  MiquisflibconditioncfF.  3^*^ 
li  quisomil.cau.cefta.l.fiquis  ica  hcrcsfF.de  hcrcd.  inftitucnd. 
l.cxfadbo  fF-cod.l.qui  duos  fF.de  vulga  &:  Faciunc  plura  ahafon- 
damcnca  qux  refcrt  Couar-in  cap.Rainutius  ^  j  numero  i.ex 
quibus  fucrunt  infiniti  prope  DD.eam  fequcntcs ,  &:  commu- 
nitcr  rcccpcam  cflc  acceflancurcitati,  quos  longaconcextura 
refcrcClar.d.qua:f]:.77. 

Contrariam  vero  fupradid:^  fentcntiamfuncctiaminfim*-  501 
ti ,  qui  fcquuncur  ,  &  cam  cuencur ,  quos  ctiam  ibidcm  rcfcrc 
Clar.Haiumauccm  opinionum  diuerfa  funt  fundamenca.ou^ 
fi  hic  rcf errc  longiflima  commcncacione  protrahcretur  noftra 
dil'putatio,maximc  cum  tam  difputatain  fchoHs  exiftat.  quarc 
ca  Iblum  qux  pro  vcra  rcfbhitionc  obferuanda  funt  rcfe- 

ram.  joi 

Efligitur  fcicndum,  quod  ipfmsquxflionis  contrarietas  & 
vtriufquc  partis  fcquentium  fundamcnta  adco  animos  Do- 
dlorum  anxios  rcddidit,  vtlulius  Chuuscoadusipforumau- 
doritatibus  Sc  fundamcntis  dccrcucrit ,  has duas  cx  diamctro 
contrarias  fcntcntias,ad  concordiam  icduccrc  ,  diflingucndo 
.m  qui  inftitutus  crat  hcrcs ,  cflct  cxtrancus  tcflatoris ,  (intcl- 
ligcndo  procxrrancis  omncsilJos  qui  non  funt  dcfcendcntes 
tcftatoris,  hcctfmc  ei  fanguinc  coniundi  &:  fint  tranfucrfalcs) 
vcl  an  is  qui  inflitutus  crat  hercs  eirctdcfccndcns  ipfius  tefla- 
tons.  Qua  diuifionc  propofita  ,  prxdidasfcntcntiasintcrfe  ^ 
contrariasadconcordiam  rcducebat  didus  luhus  Clarusdi- 
ccndo .  quodopinio  dicla^gloff.fin.in  dida  legc  Lucius  vtfci- 
hccc  fili)  pohri  inconditionc  non  ccnfcantur  pofiti  in  difputa- 
cionc  intchigatur ,    locum  habcat ,  quando  inflitutus  non  c- 
rac  hcrcs  ccfTatoris ,  co  quod  crga  cos  nuha  potcrat  tcflatori"? 
afFcclio  conhdcrari ,  vc  corum  fauorc  prxfiimatur  &c  dicacur, 
tcftacorcm  voluilTc  imponcrc  onusfideicommifli  infliruto.  cx 
quibus  dcfiimpca  vidcncur  ca,quq  refcrc  nobihs  a  Pagucra  di- 
da  dccif  loz.numcro  (^-  Ncqueliorumrcfpcdu  cenfecur  vo- 
hiiilc  teflatorcm  lus  lcdtima:  fucccinonisabiiitcft-atorcicru.v 
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re.  Siautem  defcendens  teftatoris  inftitutus  fit,  tunc  cxifti- 

304  mat  didus  lulius  Clarus  teftatoris  derccndcn tes ,  fi  nullaalia 
adfic  conicclura ,  non  cx  co  ccnibri  vocacos  vel  infcitutos,  Sc in 
hocfcnlu  loqui  pr^didamglolf.  finj.  de  d.I.Luciusatccfracur, 
quia  &:  hoc  cafu  videtur  eciam ,  cefcatorem  ius  cancumlcgici- 
ma:  fucccllionis  ab  incefcaco  rcfcruarc  ,non  vcro  voluifTcgra- 
uarc  hcredem  infcicutum,  vclicrcdicaccm  illis  rcftitiiar,  quia 
regularicer  illa  condicio  /i fne  ItbcrU  non  inducic  frdcicommif- 
fum,&iicatcc(racurccmcrariumeire  ,  fi  conicdura? non ad-^ 
finc,  prxdicl:am  /cqiii  lcnccnciam.  fi  vcro  conicdura^ahqiK^c- 
xiltantjtunc  dicendum  cire,&:  tanquam  veram  fcncentiamdc- 
fendcndam ,  filios  defcendcnces  tcftatoris  in  conditione  pofi- 
tos»ccnfcri  cciam  in  difpoficionc  vocacos.  quam  fequuntur  So- 
cin.Iunior  conf  i^S.lib-i.  Crauc.con.^z.numcro  6.  idcmconf^ 

30^  iio.numcro  lo.vcrlic.vcrumii  quis  libro  3  Socin.conf^j.Iibro 
3.Parif  conf /S.numcro/.  nobilisa  Pcgucra  dida  dccif  loz. 
numcro  6.  qui  ait ,  quod  non  eft  furticiens  conicdura  diccrc, 
vcrolimilc  cfle,  tefcatorcm  voluifTc ,  fidcicommifrum  rcli<3:um 
fub  conditione  fi  fideicommijfxritts liberos  non  fi/crperu  ,  ad  ipCos 
libcros  expcdarc  eo  cafu  ,  quo  cum  libcris  dccelTcrit ,  cx  pro- 
pria  vocationc  a  ceftatorc  fada:  folum  ex  eo,quod  pracfumatur 

307  &  vcrofimile  fit,  teftacorcm  ita  rcfpondi/rcfi  ipfc  intcrrogatus 
fliiflcc,quia  calis  conic(flura  dc  per  ic  non  fuflicir,nifi  cx  aliis  c- 
tiam  conicduris  collig.irur,  quod  ica  fit ,  vcrofimihter  tcftato- 
remdixifle,  fi  incerrogatus  fuiflet.  quodnccclTario  colligitur 
ex  his  qua:cx  mcntcBaldi  traditDcci.conf  ^^.n.S.vcriu/ccf  ad 
hoc  brcuicerrcfpondenTr. 

^  Igiturquocicfcunqucadfuntconicflura^aliqux,  exqui- 

bus  apparcacccfl.uorcmvoluiflepofitos  in  condicionc  voca- 
rcproculdubiodiccndum  cric,ipfos  ccrt-acorisdcfccndcntcsad 
ipfim  hcrcdicatcm  cflc  vocncos,  &:  flifficient  lcuiflim^  conic- 
dur.T  cx  doiflrinaglofla:  in  dicla  I.Lucius  >  iuxta  ea  qux  docet 
Corncus  conf  i4<?.numero  zi-Iibro  z.idem  conf  lo.Iibro  4.nu- 
jncro  i^.cum  fcquen.&:  conf  iK^.numcro  ^.codem  libro.  Pau- 
Iusconl!i(^^.  numcroi.libro  5.  Alcx.conf  e^^.Iibro  ^.Socin  hic 
numcro  ii^.idcm  con-^^-numcro^o.  libro  4-  Couar  in  capitc 
Rainucius  de  telta.  §  ^.numcro  2.  cum  fequcnt.  Padillainl. 

cum 


Digitized  by  Coogle 


DE  CONDITION.  ET  DlMONSTHATIO.  ^i^^ 

iNtm  acutifTimi  nu  50. OcU  lklcicom*Meno. de  arbirrat*ca(n  % 
Sttrdus  decif«i^2.n.5.Peguer.2»com.decir.S.n.S.&fic  eam  tan:- 
quamxquam»  ^iuridicamopiiitoiiemrequidebere»  ^iuxta  5x0 
eamindicareactefcacur  Curd.Seiiiorcoii£5f*porcauiQ»£i.iux; 
ca  quam  fotec  declarare  nofcer  ftnacas  vtmettmMb  i, 
guera  di^adeci£ioi.a7.m  fine  peiaiovol.^deciC8.in  Tecuiw  > 

dapartc.  -  ^        '    ^  ..^, .  ..       ■  ^^^-^^^' 

Reftatnuncnobis  videndum  &:pcrquircndum,qu^nam  fint 
conie6tur(^,  ex  quibus  inducaturteftatoremvoluine  vocaread  511 
fideicommiflum ,  &:  hereditatis  fuccc/Tionemjdc  his  formauic^...  ' 
qu^ftionem  ^S.Iuiius  Clar.libro  3.rcccpta.feii|€n.§.teftamen'*'*' 
tum.quarum  primam  conicdu  ram  referc  ex  Bart*i||jhi^cttiio 
n.37.n.de  vulga.'quo(i  rn  nfnjpnfiri  in  rnndirirmr tliTflijiittt!  j,u 
grauad>(i  cefcacoreosgrauauenc^quiaex  quo  eosgpaiMtfiuBiiu' 
fecui>eo£lem^vocace  ▼olmiTe  »exvulgari  illo  8c  cricoiutif  pfiB^ 
ctpio «  queni  npn  honero  grauare  non  poiliim  >  qnamfenteii»  "  f 
tiaitt  fnmsoteros  DD.&qHi  attefiatur  IuLClar.d.q.7S.  ^J^i^ 
CohUittiiaf  vero  Bartoli  (etttenriam.nempe ex  di€to graua^ 
mine  non  cen/cri  vocatos  filios  in  conditionc  pofitos ,  funt  qul 
plurcs  DD.cam  tcncntcs :  quos  etiam  lefert  hilius  Clar.  dido 
loco  (ipfe  hanc  fequens )  quam  nouillime  ampleditur  Couar. 
in  dc.Rainutius  V^.nu.^.de  teftamen.diccns,quod  eo  cafu  quo 
filij  in  conditionepofiti  fintgrauati,  non  ex  co  vocaticcnicaa^' :  > 
tur ,  fcd  quantum  ad  ip/es  taJe  graifameftreiiei^nir  r^stfttfigm  t 
iniundunipcrronij i  tdt«»etli«ifadtofatil? ,  iuxu^UBtontf^ 
tra  6ar«l)anc  efTc  magis  conumiQ#m  attefhtut  Alex.^^oni(^H^ 
n.2.  Cecertatlicet  Alin:.damnaCamBarcolo  opinionem  ainB^^ 
ibicur,camen  cum  viderec  M  Ckr.fe  niacnre  coafidmrtt»ma* 
gnae  aufloricaris  DD*Bartoli  fentenriam  fiiifle  ampkxos,&ie.* 
cutos,melius  &  confitlrius  fuko  Clarovifiim  fiiitypra?di(^as  in« 
tcrfe  contrarias  &  difccptantcs  opiniones  concordare,trcsfa- 
dli  fpccies  fingcndo ,  vt  vnaqu^quefcnccntiainfuorobore  er 
5ciftcre,&  permancrevaleat.  *  ' 

Eft  igitur  Primus  cafus.  quando  grauamenexprc/lc  ip(i  filio 
eft  iniunctum fub  duplici  conditionc ,  veluti  d  teicator ita  de^ 
pofuerit  Mituo  fliummcumy  t^fiflimmmf^ne fliis decejferity  ' 
nmlihs  liherifme  Itberisdteeffirtm,  v^U  vtfr^iiio  cdfity  di£k/s ftlins 
mksufi^tma  ibrn&«/n9Vffr««»»TM^*quocafii4^ 
'  Kkk  iij 
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gr.uiinis,non  vero  cius  filij,&:  fic  in  hoc  cxcmplo  vcl  fimili  noa 
crtccurandum,  (ait  luliusQar.)  an  calcsfilij  ccnfeancur  vo- 
caci,  vel  gcauati,  quia  illis  nullum  cft  grauamcn  iniundum ,  &c 
inhocomncs  Barcoli  rententiam  fcqui  ibidcm  rcfertur-  Sc- 
cun  lum  vcro  cxcmplum  conflituic  co  ca(u ,  quo  cxprc/re  gra- 

3'5  uimcn  cft  iniundum  filiis,in  ipfa  conditionc  poficis,hoc  cxcm- 
plo  :  fi  ccHacor  ica  dixcric.  inHitno  jilium  meum ,  dffijiliu^ 
metis  finefilifs  decefferity^volo  -vt  reUituit  hereditAtemmeam  Titio,  Et 
fifilij rj.itt  ^vHn.ifiituri ex ipfofilw  meoinUituto  yfiriterfine filtjide  • 
cejjcrint,  volo  vt  reHituxnt hereduatem  me/tmTitio.  Li  hocigicur 
calu ,  fi  fihj  finc  ccftacoris  dcfcendcnccs  ,  cunc  Barcoh  fcntcn^ 
ciam  vcram  cxiftimanc ;  quod  vocati  ccnfeancur ,  quia  a  iurc 
con(idcracur  ordinaca  affcdio,  &:  voluncas  ccftacorisin  dc- 
rcendencc  Si  vcro  cxrranci  (unc  ( iuxca  ca  qux  dc  cxcranco- 
rumfignificacionefupra  num.  503.  declarauimus)  cum  procul 

^'^  dubio  concrariam  Barc.  (cnccnciam  veriorcm  cfle  rcfcrc  di- 
ftus  lul  Clar.  ncmpc  vocacos  non  ccnfcri :  quidquid  auccm  . 
vclinc  fupra  rclaci  audorcs  circa  coniedluram  ccftacoris,Bar^ 
toh  lcnccnciam  fcqucndam  declarauic  nofter  (iiprcmus  Sena- 
tus ,  fccundum  cam  iudicac ,  vc  rcfcrc  Pcguc-  d.cap.  loi-  nu. 
10.  in  fincjdummodo  camcn  finc  cx  dcfccndcncibus  ccftacoris. 
idC- acccftatur  i.tom.  c  18.  pcrtocum.vbilacillimcdchacditfi- 

3^7  culcacc  diffcric. Addunc  auc  ad  mcccm  rcflaroris  pcrcipicndam 
fexconieduras  lulius  Clar.  d-  q.79.  &:ahas  (cx  rcfcrcnobiJis  a 
Pcguc.d-decif  loi.an.S.cum  (cq.Ex  quibusiudicandum  vcnic, 
filiosincondicioncpoficos  ccnfcri  vocacos,  quarumprimam 
conllicuic  in  fiipradidba  fpccic ,  quando  teftator  grauauit  cos 
defccndcntcs,quia  cx  tali  grauamine  ccnlbtur  illos  voca/lc. 

Sccundam  vcro  conicduram  dcfumpfir  cx  his ,  qux  tradit 
Manti-hb.ii.dc  conicclu.vltima  vohmta.  cic-io  num.21.  &:  il- 
lam  condicuicin  cafij  qi»o  ,  fi  non  ficrcc  cranfiuifiio ,  cxcrancus 
prxfcrrccur  dcfccndcncibus  ccftacoris.  vcluri  ii  ccilacor  dc- 
icendciuibusfuisexcrancum  fubfl:icucric,&:  honorams  pcdcn- 
cc  condicionc  moriacurjin  hoc  cafu,in  conditionc  poiici  fiiccc- 
dcnc  cxiurc  cranfinilfionis,  quia  dicunc  vcrofimihus  cfl!c,ccfta- 
torl:  dcfccdcnccsfuos  cxcrancisprxcuIilfc.Ncq',  poflcpraifumi 
cxtrancumprxfcrrc  voluifllcportcricaci  fux  vc  cxpluribus  iu- 
ribus  &:  dodorumaudoiicatibus  dida  dctif,  loi  n.ri.compro- 
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batanitraditPcgiicra.Similitcr&rqiiando  tcftarornedumin-  32.0 
uitauit  rubrtitiitum  coniimcium^icd  etiam  cius  hcrcdes,vcluti  ^*^ 
•ii  ccftator  dixiiVct.Sub^^uuo  flium  meum  dr  eius  heredes,  d^Ji  fiUm  v 
mem  decejjerit fmtfUjs/idem filio  meo fuhflituo  "^*^"— J^jip.Huj^  c- 
nim  caiu>licec  primus  tcflaroris  filius  {libnjtutus  viucq||Jicz^ 
degraoaco  dcccncrit ,  rclidis  filiis  dicci  filij » qui  Fofi(tq|||ajc|a, 
coiidicione,excluib  alcero  fubfticucoyiucccdenc*  Hocf 
iii  non  fblum  in  condicione  polici  diccncur  >  fed  eciam 
iitione ,  ex  coquod  tanquam  heredesdicci  filij  iubilicucil', 
fta to rc  vocantur. H?c  autem  coniectura in  hercdc  iurc  fa ngui. 
nistancLiui  locum  habct,vt  d.cjoi.n.iz.expluribus  doctcribys 
d.Pcgucra  dcclarat»hanc  pro  lccunda  cSniccturaKadcns.  • 
Aliam  vcro  coniecturam  adducit  Ancar.con.74  n.z.in  fin. 
vbi  ajt,  tunc  ctiam  filios  in  conditione  pofitos  ccnieii  vocatos,  3^* 
fi  ipfe  teftator ad  plures  gradus  fubftitutionum  fuerit  progrcC  * 
lus.Hancautem  coniccturamfoJam^&deperre  nonfufEcerc 
attcftaturRolan.lib.3.con.5i.n.24»  ex  BcroioCon  5 7.^.^3. vol. 
3.  Maximc  fi  teftator  in  tcftamento  nddiderit  clauiuii^ 
eiusdifpoiic/oienlecuradhceramabrqsaiiquainterprecaii  ^ 
quia  prxdicto  ca(u  non  poterunc  dici  vocati  ex  eo  quiapoiiti|^^ 
cohditioney&  (icfxconieccuraca  mcnte  teftatoris»  cumini ' 
pretatione  eius  volun ta tis  voca ti  dcbcrcnt  dict  Vnde dic< 
lulius  Clar.d.q.79.vcrri-^«iir/4infinc,exmentc  Ripa  in  l.cen-  3M 
turion.165.  cx  hacrolaconiectura,quodteftaroraaplureslub- 
ftuutionumgradusfuifTctprogreflbs.nonpoflc  declarariipfos   v  ' 
filiosinconditioncfuifTevocatos.  Saluatamenpacctantorum  ^ 
viiorum  contrarium  vcrius  cxiftimo.  quia  cum  cx  prdiimpta 
tcftatorisvoluncace^inccrprctatioetiam  ex  leuillimacauiaiiac 
vc  fup.n.307,diximus»fuinciet  quide  iupradicta  graduum  pro- 
grcftio,quiaexea  apparet,tcftatorem  ad  deicendentcs  voluifte 
pro/picere»&  iiiam  poftcritate  cxtraneis  pr^ferre*  Faciunt  no- 
tacaper  Pegue.2.to*decii^i8ji»7*ienatus  Cata.&in  hocpuncto 
pr^  c^ceris  vidcndus  dlTe^u.dec-9^.n«i5*&'maximen.i7.vbi 
fic  fcripfit.Sedii  vehmus  rei veritacem  coudcRtfe,&  aliquid  in  32^ 
hacreaecerminarc,maximemcmouccratio>qu;r  pro  Ancara. 
frequcntius  admittitur:AVw^f»^tf  cafucjuo  tcfator  ad  jtlurts  gradtis 
fubjitSufionumfe  dtucrtiti€Xfrcff:one  quand&m  ijfm  veluntatts fub- 
fiHert  t  ift  h$nA  fua  non  ah  tntejiate  *  fed cx  tefLmento  a^Unt  Itbcri' 
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Ridiculum  enim  fjfct ,  teliAtorem  tot  dtgrejftones  in  aliorum  ffr- 
forj.ts  facereydtquando  etiam  extraneM     Uberas  magis  dile£ios in- 
fiitutos proximiores non^uocsrey^  fic  cum  magna  fic  Anchar.au- 
doritas&:  illiusnonconcemnenda  dodrina.atceftatur  didus 
Tcfaurus  quod  licetin  aliis  coniedluris  dubicct ,  an  potentes 
.  fmt  ad  inducendam  vocationcm  de  pcr  fc ,  tamen  hanc  (blam 
porcntcni  iudicauit,  proptermagnam  prxfumptionem  quam 

^28  ip^^  conrinet ,  eamquc  magis  communcm  cfTc  atteftacur, 
miraturi  valdcdcillis  qui  contrariam  fcqui  volucrunt:  hanc 
aitfccutos  fuiirc  Crauct.  confil-  878.  numero  10.  Cral.&alios 
quoscitat  doccns  ita  iudicafTc  Senatum  Pcdcmon- dc  mcnfc 
lanuarij  .^^o.infcrius  explicando  fundamcntaeorum,quicon- 
rrariam  huic  fcntcntiam  dcfcndcbant,lacinime  cis  fatisfacicn- 
do  6^  pcrdodcnoftram  quxflionem  cum  fuis  conicd:uris  dif- 
pucans  omnino  vidcndus.         vcro  apud  luliuni  Chnim  d- 

3^9  qu^n:.79.  pro  quinta  conicdura  conftiuitur,quartam  in  ordinc 
fcripfit  didlus  Pcgucra  doccns,  quod  co  cafu  Hlij  in  conditionc 
pofiti  ccnfcanrur  vocati ,  li  tc/lator  bona  qu^  hercdi  reUquic 
prohibucrit  alicnari,quia  fi  ipfe  fidcicommirtum  pcrpetuum  &: 
'realc  in teftamcnto  fcccrit ,  clare  filij  in  condicione  cenfcbun- 
tur  in difpofitione  pofiri,  &:  vocati  erunt.  Hanc  vcram  e<rc 
docctParif  Iib.3.  confil.6.numcro  i<$^.voIum.i.  &:iccundum 
hanc  fcntcntiam  dcciderc  folct  fiiprcmum  Catalonix  rcgium 
confilium. 

330  Sed  videamus  quando  rcalc  &  pcrpctuum  crit  fidcicom- 
miflum,&:  eo  c.ifu  crit  dicendum efle ,  quando  ita  fadum  crif, 
vtbonaextra  famSliam  alicnari  nonpoflint  ,vcl  quandotcfta- 
tordefccndcnsexfuafamilia,&:fucceflorcsfuos  grauat,vr  no- 
mincpropri^  fimilic  pcrpcruo  denominari  dcbeanc,  armis  ^ 

331  infigniisinfigillovci  ,  quibusfui  maiorcs  vcebancur.  quia  in  his 
cafibus  tcftacor  (empcr  ad  fimili<^  confcruarioncm  rcfpcxiftc 
cenfecur.  quo  cafu  cciam  in  dubio  fidcicommifliim  perpe- 
cuum,  &:realc  iudicandum  crit,vtpIuribusfundamentisdo- 
cct  Nobilis  Pcgucr.  d.  dccifio.  105.  pcrtotam ,  &:  pluraalia  cr.^- 
dit  Molin.dc  Hifp.  primo.  lib-i.  capitc  4.&:  5.  pcr  torum ,  quia 
quandoj/iohibcntur  bonaalicnari,  vt  in  familia  pcrpccuo  ca 
confcrucntur,cx  huiusrationisexprcirionc  ccnfcturindu*Siuiij 
fidcicomjniirum  pci-pctiuim  &:  abfolutum  ,intcr  omncs  dc  fa- 
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iniUa  vt  doccnc  Arec.&:  communiccr  fcribcn.in  l.qui  Romx  §. 
qui  hcredes  ff-de  vcrb.  oblig.  Bar.  in  I.  paccr  filium  §.  fundum 
Ticianum ft-de  lcgac.^.Socin.in  l.fi  cognatus colum.9.  ff.dc  rc- 
busdub.  Dcci  conl.i^-n.^.cumlcq.Couarr.inc-Raynaldusdc 
teftamen.inprin  n  9.Alcia.con  777.n  i.cum{cq.  Crauct.con- 
130.num.10.  Diccndumigicurcft,  iuxcaeaqua:  nuncdiximus,  335 
quantum  attinec  ad  maioracus  qui  in  rcgno  Caftclla:  fblcnt  fie- 
ri  &:  fundari,quod  filij  pofici  inconditionc  pcr  maioratusinfti- 
tutionem  ccnfcntur  neceffario  pofiti  in  difpofitionc ,  ac  fi  cx- 
preffe  &:  fpcciiice  effcnt  vocati.  quod  probacur  cx  tradicis  per 
Cuma.ind.l.Lucius  quemrefertAlex.con.185.  num.2.0.  lib.i. 
quidicunt,  quodquandopofitus  in  conditione  ex  naturadif- 
pofitionis  de  qua  agitur  non  potcft  fuccedcre  ab  inteftato  ccn- 
letur  vocatus  &:fuccedetex  teftamento,quiafcmpcrinccIligi- 
tur  icftatorcmillum  voluifte  prjcfcrrc  fubftituto.Probaturque 
id  ex  alia  ratione ,  quia  maioratusexfui  naturapcrpctuusefte  334 
debet,  ita  vt  ctiam  dcficicntibus  exprcllis  vocationibus  fempcr 
ad  ciusfucce/Tionem  proximioresingradu  admittantur,vt  do- 
cetMoIin.dcHi{pa.primo.li.i.c.4.&:  ^.quiainiurc  fcmpcrpr^- 
rumicur,  (vtfaspiui  Uiauiucft)  teftatorem proximiores  arden-  335 
tiori  amore  dilexifTcquam  cxtraneos  vc  lace  Aluar.dc  coniedl. 
««'^'n.tefta.lib.^.c  i.  pcr  totum ,  vnde  diccbat  Molin.  dc  Hiipa. 
primo.lib.i.c.^.nu.2.impoiribilc  efle,in  maioratibus  fcqui  opi- 
nionemglofl^xdcd.l.Lucius.  Namquc fldiaraglofla, quod  ad 
maioratus  &c  fideicommiflli  pcrpctua  admittcrentur ,  inde  fe- 
qucretur,primogcnia  ipfa  in  pcrfbna  primi  vocariexpirare,bo-  33^^ 
naquc  illico  libcra  efle,  &:a  vincuIo&:  pcrpctuatione  alicna: 
quodcxdiametro  fidcicomiflbrum  natur^  contrari.itur.Hanc 
lcquutusfuitBologn.con.^i.&:pcnuI.&:fina.  &:  quodnonfo- 
lumin  maioratibus  Caftellx  locum  habcat  prxdidarcfblutio, 
verum  etiam  in  omnibus  locis,  in  quibus  familiscperpetuatio  ■ 
defidcratur,tcnet  Cur.fenior  con-^^.Cor.  con.i4(^.n.zo.&:  zi. 
lib.  i.idem  conf ^^.cbl.fin.cod.lib.Curr.iunior  con.^^.num.S. 
Rip.in  l.i-n.io.C.dcpad.n.io.  &:alij  quos  citat  Molin.  vbi  lii-  337 
prj».  quod  non  {blum  in  maioracibus  &:  fidcicommiflis ,  qux  '1 
realiter  &:  confulto  a  fundatoribus  inftituuntur  aitprocedcr- 
re  ,  verum  ctiam  &:  in  his  quar  ex  conicduris  inducun- 
tur,  folenc  enim  fideiconiinifl& ,  &:Maioratus  indui ,  ctiam 
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fi  cxprcfTe  a  teftatoribiis  non  fit  ordinatum  ,  quod  quomodo 

fiat  late  Molina  dc  Hifpa-primo.  lib.i.c.^pcr  totum. 

Infummaautem  ad  dccidcnduman  filij  pofiti  in  condi- 
tione  cenlcantur  in  difpofitionc  politi,totum  ncgotium  a  iudi- 
ccpendct  docet  Clar.  dida  q.y^-vcrfin  hisin  fin.  Pcgucr.d.c, 
ioi.pri.par.num.8.&:  i.tom.cap.iS.num.S.  quodcuma  conie- 
duris  pendeat ,  &c  hx  diuerfx  lint  cas  eciam  diucrli  DD.in  di  - 
uerfis  locis  tradunt ,  &:  fic  co  cafu  in  quo  Ibrs  eucncrit  ad  inue  - 
fl:igandum,an  in  aliquo  tcftanicnco  adfint  conicdurx ,  cx  qui- 
busid  iudicari  pollit  rccurrcndumcric,  ad  multos  &:  diucrfbs 
DD.inrcrcos  vidcndi  func  Cornc.con.i4<j.num.2i.Iib.i.idcm 
confio.lib.^.num.iij.cum  fcq.&  con.iK^.num.^.eod.hb.Pau. 
conf.i<?3.num.i.hb.  3.  AIcx.conli<i  4.1^^.5.  Soci.hic  nu. 114. idcm 
con.73.nu. 30.  lib.4.Curci.Iuni.con.43.nu.7.  Galinu.in  rcpet-l. 
Ccnturio  n.^S.tf.dc  vulga.  Ripaibi  n.  i6i.Poli.in  tra^ta.fubfh^ 
compen.nu.30.  Soci.in  eod.tratta-&:  tit.coI.pcn.Silu.i.con.^S. 
Carol.Ruin.confi.i9o.n.7.vol.i.Gozancon.64.n.7.&:8.Grat. 
con.^S.lib.i.Rip.in I.r.n.^.C.dcpaci.Aymo  conf.^Si.n.^.Soci- 
iuniorcon.^5.n.^5.1ib.i.&:  conf.i^^.n.ii.li.i.Parifcon.S^.nu. 
i8.hb.i.&:  conf.S^.n.i^.cod.hb.^  cuii.i4.ii.iu.lib.3.&'  cot\.66. 
n.ii.eod.Iib.Dccius  con.iio.n.3.cumfeq.&:  con/.'3i8.n.i,  cum 
fcq.&:con.5i6.n.ii.Curti.Scn.con.45.coI.3.&:con.75.nu.;.  AJ- 
ciat.con.485.n.8.Couar.in  cap.Rainurius  dcccfta.$  ^n  i.cum 
fcq.Mcncha.defucce.crcac.lib.i.§.4-n-4-Pi^^^^lia»n^--ui^^cu- 
tinimin.5o.C.dcfidcicom.PhiIip.Porcihb.icommu.opi.con- 
clu.ii.col.8.vcrf  fcxco  hmica.  Anto.Gabri.h.  4.nt.  de  fideicom. 
conciu.^.Pegucr.dcci.fuprcmi  CataIo.Scna.i.part.c.ioi.&:  2. 
par.c.i8.Aco(>jn cap.fi  pater  prima  par.vcrbo/4^y7^^//^/'r^<n- 
j7,.\QTCvndedmoprinnp.iliter  lacob.Pucc  dccif  ii^.hb.^.lolcph. 
Lodaci.dcci.Pcrufi.i.par  dcci.96-pcrcocam.Surdusdcci/.i62. 
fcrcocam  Viui.  lib.i  dccil^39?-Anc.Gom.hb  i.var.c.i.dc  lub- 
fti.  fidcicom.n.  41. Alua.dc  conicdu.  mcn.ccHa.lib.^ca.i.nu.rT. 
Galganc.  dccondicio. &:  dcmon.J.par.c.i.qu.o^.Silc.con.i^^. 
Jib.i.confiliorum  diucrlb.doao.de  vlt.vo].mihifol.i5i.Hicro. 
GabricI.confii5.Canccr.Iib.3.var.c.2i.r.9i.cum  leq.Manci.de 
conicdu.vlt  volun.  lib.ii.tiMo.  pcr  totum  &:  plurcs  ahj  DD. 
vidcri  poflunt,qui  aprarcitatis  Doctoribus  aJlcgantur. 

lam  tandcm  vt  huiclcgi  fincmimponamus  inucfligandum 
 —  eft, 
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eft:,  anhscc  conditio  qux  induciturncmTpc^neliherifConditio- 
nalc  fidcicommiiTum  rcddar,quod  impediatdiemeius  cedere, 
&:  ipfum  tranfrnitti  ad  fidcicommifrarij  hcredem,  fi  fidcicom- 
millarius  antea  dcccdat,quamgrauatus,inhac  ratione  Pau.dc 
Cafir.infine  noftra:  Icgis  magiftrahtcr  proceditdiccns.  quod 
cum  hxc  conditio  inducarur  ,  &c  proucniat  ex  conicdurata 
mcnte  dcfundi  ,&:  fic  nonfitncceflaria ,  quia  dcfunc^us  eam 
tollerc  potuiflct  fi  vcllct ,  indc  Icgari  tranfhiillio  impediatur, 
quia  dicspurificatx  conditionis  non  ceflit  in  vitaipfiusfidei-  341 
commillarij,quodfccus  eflct,  fi^conditioiliaex  voluntate  ho- 
minis  non  pendcrct^fcd  neceflario  rei  ipfi  eflct  anncxa,  quia  eo 
cafu,  cum  conditioiam  rci  ncccfTario  annexa  cflet, non  muta- 
ret  (ubftantiam  adus  ncquc  Icgati  tranfiniirionemimpcdirct, 
&:  co  modo  intclligi  dcbet  Text.in  I.quod  pure  fF.quando  dies 
lcgar.ccdat  dc  in  1  aliquando  infin.fl.hoc  titul.quibus  accedit, 
quod  Icribit  Canccr.  lib.3.var.cap.ii.numcr.84.vbi  cumliipra 
dixifltt  fidcicomm  iflbm  vniucrfalc  tranfmitti,  licct  fideicom- 
mifTarius moreretur  ante  reflitutioncm  fidcicommiffijdccla- 
rattamen ,  hoc  locum  habere,quando  fidcicommifliim  cfl^et 
purum,  vcl fi  fub  conditionc fub  qua  fucrat relidum ,  eflet iam 
purificata :  fecus  vcro  fi  conditionalc  cflet ,  vel  in  diem  inccr- 
^i^m  (vt  fupra  in  I.r.diximus)  quia  tunc  (i  fidcicommifTarius de- 
cedcrct  antc  aducntumdici  incciti,vcIantepurificatamcon-.. 
aitioncm.non  tranfinittetfidcicommifllim,  vttradit  RoIIan.a  ' 
Valle  con.46.n.<?.Ii.3.  Aralij  notant,quos  rcfei  tRoIIan.d.con. 
quodctiamlocumhabercin  fidcicommifl'.abafcendentedc-  ^aa 
fccndcnti  reliaoatteflatur  Ferdinan.  Vafquez  def uccc/^pro- 
grcf.hb.i.§. 7.^.51.  &:multisahisfundamenrisquxrcfcrt 
Cancer.  diifl-o  lococum  numcrisfcqucntibus. 

atqucha:cdehac  legcdidafiif-  "  • 
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Adquiri  nohis  inuitiset  ignorantibus  quomodo fiat  L\ .n.i6, 
Adcwptio fine  culpa  legaiartj ex  iniusU caufa  an  valeat  lege  nnme^ 

"    ;  Adimfle- 
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Ac  Sententiarvm. 
AdmfU»ff»fum  conditionis ,  velmodianftijpcndat  adqmfntoncm 

molumenti  L  Titio  inprinc.num.^, 
Adimfkmentum  fnfli  an  confderetur  in  contra6lihus fuut  in  vltimU 
voluntatihui  l.Tittoh.\.n.^%, 

Affc&io  tnterferfonas  contun^as  anconfideretur  Lcumauut  nume- 
ro  zii. 

Agiantediem  certum  an  foffttexflifulatione^  velUgato  LLi.fart, 

num.A^ 

AUmentafrateritam  haheant  friuilegia  dimentorum  LTiticnume- 
ro  ^ 

Alimenta  frdterita  an  fofpt  muUer  refetere  Li^t.par.n,^%. 
AUmenta  andeheantur  excontraSiu  cum  aUo  celehrato  l^Titio  nu- 
mero  ^ 

Alimentorum  caufa  efi fummariaLTitio n.^o, 
Alimentorum  caufa  an  fofpt  tra^lari  diehus  feriatis  iTitto  nume^ 
ro  51. 

AUwcntaquando  fccedant  locolegitimdLTitio  §^1^107. 
AUmenta  quando  teneaturpater  frajlare  fUanuhenti  contra  eiusvo- 
luntatcm L Titin  109. 

AUenatiofacia in frattdem creditorum  quArequtrat vt  reuocetur Lu^ 
far,n,ii^ 

AUenatto  honortim  LccleftA ,  velminorlsquA  requirat  LTitio  nume- 
ro  6.^, 

AUenatio faHa  de  re  frohihita  an  vaUat  et  an  dominium  ilUus  tranf- 

mittatur  LTitia  An,%6,vfque  S 
AUenatiofacia  contra  frohihttionemiurls  an  (itiffoiure  nttlla  LTitio 

n,<).,%. 

Amor  tanto  maior  in  defcendentes  qtianto  in  gradu  froximiores  Lcum 
auus  n.^^. 

Ammusydr  voluntas  non  dantttr  in  furiofo  L  2^  (1^- 

AnimuSydrvoUmtasreJpe^uinfanttumquomodo  fuffUantur  L^^nu. 
104, 

Argumentuma  contrarto  fenft  quomodo  defumendum  Ldemonflra- 
tio.n.^i. 

Argumentum  dccontroBihusad  vhimas  voUmtates  mvaUat  LTitic 
§.i.;g.44. 

Arra an  fofftt dare in JponfaUhus  L Titio  §.i,n,  121. 
Arra  inCaJldUfuccedit  inUcum  donettionls ^rofternuftiasLTitto 

t  y 


Index  Rervm, Verborvm, 

*  i^rrA  in  contraciihm  cfMdfigmficei  L T itio  L  i.».ti4. 
Arra  in Catsionia quor»odo appeiieiur  l.Titio  §.r.;g»iji. 
Arra  ftue  crux  irt  Catalo/iia  quare detur  l:Titio  g.i./^.i^z.  154. 
Arrtts  tradtnsvidetur  confentire nuptiis  LTitio  %.\»n.i%6, 
Afccndentes  fro  defcendentihus  mortemfaciliimefuheuntl,cum  auus 
num-i6i' 

Attendendum  efi  quodprincifalitcr  agitur  LTitioinprincip^mme- 
ro  61 

Authenticade SS,epif'§*  fedc^ hoc  prafente,  deciaratur  iTitio  §.i- 
num-i6' 

Authen^nijirogati  C^defideicom-dcclarAturlctimautts  num^i^j.  %f 
que  255?. 

BElin  quande  inceperint  LTitio  §•  - 
Bona  cjud  flijs  reiinquehantur  an  adquiranturpare  ntiht4s  LTi^ 
tio%'Z.n.iS. 

Bonamtnorisanpoffint  vendifine decvHo  LTttiv^-i^num-i^hvJque 
Bonorum  poffefsio  an  conueniat  aditioni  hereditatis  L  5«  numero 

UAl. 

Bonorum pojjejpo  quomodo  agnofcehatur  L s-n.i^- 
Bonorum  pojjefjio  andcturcx  tejiamentff  nuHo  l-cum  auus  nume- 
ro  59. 

Bonorum  pojfeffio  quomodo  a  prdtore  dahatur  L  cum  auus  numc-- 
ro  60' 

Bonorum pojfejfor m  dicatur pro  heredegcrere  l^^^n  z^^- 


CArcerparticniMris anfit permiJfH6 LTitio^.Ln.yy^  • 
Catfnt  varidfigmficationesponuntur  ia  Ruhr.c.^.n.T,- 
*-  Caifa  quK  dicatur  auiits  qu£  crtminaiisRHhr.C'}.  n.  z. 
Cauja  jj/c  (fmdfignificet  Ruhr.c.  3   .  3- 
Caufa  a  Cic erone  quomodo  definiatur  Ruhr^C'  3  4. 
Caufavarie defimtur  Btthr-c.^-n.s^^^ 

Cauja 
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Ac  Sententiarvm. 
Caufe  effe&u^s  qui  fint  Ruiri  cr  ,  -  ,j 

Caufi  qu£  dicAtur  cohdrere  legAto,  LdentonJlr:Jio  %^quodAutem  y  nu- 
mero  6^ 

Ciiuft  lcqAti  froxima  quA  fit  ihidem  nu.j 

Cauft  cohsrens  lcgato  an  dtjfhat  a  legatt^ibidem  n^ 

Cauft finalis  quA dicatur  cr  qud  imf^ulfua  tbidcm  a n.iyifque  16. 

Caufa  finalis  ex quthus  iudtcetur ^ihtdem n.\%.\^  — 

Caufa  tn  duhio  an  friifumatur  fnalis  an  im^^ulfiua.  L  demonfratio.  §. 

quodautem  n-io 
Caufa fnali< falfa  an  annulkt  diJpoftionem,ihidem  n.i^i^  . 
Catifa  quando  dicaturaffofitain  vim  modi.velconMtionis^ihidemnu. 

Cauf  quA  non  cft  rationabilis  non  hahetur  fro  cauft  K  Titio  n.yj 
Caitp  rix  fertinentcs  ad matrimonium  an  exfe^ent  ingredicntibu^ 

rcligionemyl.Titio  §.\.n.\j 
Caufitum  non  foteft  haherc^  flus  iuris  quam  caufa,  L  cum  auus 

num'\%9 

Cautio  tJ^uciana  quareinduBa  LMucian^ ;/.7- z 9 , 
Cautio  Muciana  quare fic  affelleturJ..Mucian&  num.% 
Cautio  in  contrafiu  an-^c^  quo  modo  admittatur.ihidein  r/.^Z 
Caiitto  MucianA  in  donatione  caufa  mortis  an  haheat  locum ,  ihidetn 

.... 

Cautto  iuratoria  an fufficiat  nhi  faufer  tenetur  eam  fr^ftare^i  ibtdem 

num.iQj  { 
Cautio  MucianAqnfdin fitontineAtyihidemn.io<^ 

Cautio  Muciana quthtis fit fraftanda^ibid. n.wo    - 

Cautionem  frdftaturus  eam  debet  offcrre  vt faciat  iruBuf fnosjhidem 
nunuwi 

Cautio  quare  non  requiratur  in  iTitio  centum.vide  in  ea nu,  7 
Cautiomm  fTAftari  quis fojfit  inftarej  Titto  n  iL 
Cautto  quam  tenetttr  vjujruiiuarius  frdftare  an  foffit  remitti.  Ruhr-A . 
far^n-y^ 

Cautio  vju-sfrucius quare non fojfit remitti ,  Euhriccaf.^.a  num-;^ 
vfjue  51 

Cautio pro  vfufru^u  quas  chuftdas  haheatMd.nu.^j' 4 8, 49  \ 
Catittonis  rcmtffo  fa&a  a  teftatore^  qutd  tnifortct  Ifrimainfrin^ 

»'71  ^  — 

Ca/ftio  quarc  frsftcturah  co^up  eam  datyihidem  n-j6 

niL  a 
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CautioinJidetcommifopurOyquareprdfteturyibid.n.^T  ^  ' 

Cauere  an  pofft/  comfelii  heres,  vel  legatar/f^y  L  Mucian^  tLii 
Cedi  an pojpnt  iura primogeniturd,  idtranjmitti ,  L  cum  auus  numl 
195194 

Cejfto  in  potenttorem  non  poteft fierH»  l  2  .par.n,  6  9 
Collatto  beneficijfub  conditione  (i  vacat  an  'valeat ,  Rubric-cap.  - 
mero  il 

Collatio  bcnefcijfiibconditione folum  fic  a  Romano  Ponti^ce,Rt$br.c-u 
nU>ni} 

QoHatio  benejfcifjub  conditione  dcbet  a£ceptari  vt  valeat ,  ibidcm 
num.i±  ► 

Qommodum  ex  contra^u  fiUornm  an  quAraturpatrH\n'\% 
Qommodum  legati  condtttonU  cui  exfeHet  fendente  conditione  >  /• 

Mucianx  n.iL 
Qondiciio  indebtti  quando  competat  Rubrx-i.n'^  5 
Qonditionls  varidjignificationes  ponuntur  Rubr.c-i^n.t 
Qonditioin  hoctitub  quidjignijicet  Rubr.c.i.n.6 
Qonditionis  variddeftnitionesMd.n.j 
Qonditionis  vera  de^nitiOi  ihid-n.^ 
Qonditi^nis  verus  ejfe&meft Jitjpendcre  aBum^  ibidn.<^ 
Qortdittones  de futuro  frofrie  dtcuntur  condttiones    quare  ,  Rtibr-  r. 

i'  nu.i£. 

Qonditiones  certo  extiturd  licet  defuturo  non  funt  verA  conditiones^ 
ibtdn-ij 

Qonditiones  de  fraterito ,  veldefrjtfenti  non  funtverA  cortditiones 
Rubr.c.hn^ 

Qonditionaliscontra&usante  condittoncm  quodius  froducatyihidem 
num-  6j 

Qonditionalis  diJpoJiHo  qujtdicatur  frofrie^ibidn'^L 

Qonditio  diuerjum  effeCium  producit  qtiando  (^ffonitur  difpojlttoni  U- 

■  gati  ab  executiotte,Rubr.C'hn.^^ 
Qondttionalis  contra6ius Jpem  froducit  (Jr  tranfmittitiivL.far-n^^^ 

Qonditio  dandiquo temfore fit  adimflendaj-i-ypar.n-^ 

Qonditio  Ifxc cum  moriar an  referatttr ad tempus  mortis ,  Li^faT' 

"Conditivnalis  dijpofitio  qttando  exadie^ione  temforis  cognofcatur^ 
fbidcmnzy 


Ac  Sektentiarvm- 
Condtttondis  dtjpojitio  impedit  tranfmiponem^b.n.i% 
Qonditio  certay  &  omnino  extitura  an  mutet  naturam  a&us ,  ihidem 
num-^6. 

Qonditio  tacita  quando  inejfe  dicatur,  Li^^.par-nu-i 
Qondtttonesextrinfecsanftciant  legatum  condtttonaU^ ^  l.i-^.p.if^ 
num.j^ 

Condittonum  extrinfccarum  quotfintjpecies^  ibid-n  iQ 

Condttto  tacita  intrtnfeca  qutd (it^btd.n.12. 

Qonditio  tactta  extrtnfeca  quid fttytbidem  n^ 

Qondttio  tacita  extrinfeca  an  faciat  legatum  conditionale^  quoad 

tranJIationemM-A.pgJ^-n^i^.i^ 
Qonditiocajualisqudfit,  l-i  n-j 
Qonditio  fotejlatiua  qu& JitJ.i.n-^i  4.25. 
Qonditio  potejlatittaan  habeaturpropura,  L^.  n.y 
Qondttiofotejlatiua  an ftt  vera  conditioj. i  n.% 
Qonditio  quMet  at  ftt  adimplenda  in  forma  JpecificaJ.i.n.lo 
Qonditiopotejiattua  facilU  &  mixta  an  dtjferant ,  Lzn.i-j 
Qonditio  difficilis  impojfbilis  iudicaturyL  Kn-  jo 
Qonditio  mixta  quaJityLz.nU'li 

Qonditio  cafualis  deficiens  an  impediat  tranjmijfonemj' 1-^.-2,2. 
Qondittones  cafnales  & potejlatiu^ quandofnt  adimplendsJ.iiiLi^ 
Qonditio potefatiua  an pojft adimpleri  viuo  teflatorej.z.n-^^ 
Qondttio  impofthilis  quA  tempore  tejiamenti  erat  poftbilisan  vitiet 

inUitutionem  an  vero  totum  teJiMmentttm,  Li.n'\7 
Qonditiones  reiterabiles  qua  dicantur,  drquando  ftnt  adimpkndaj. 

Qondttiones poteftatiui.  quareftnt  adimplendd poftmortem  teftatoris 
Lz.n.yi 

Qonditionescafuales  quare  fiffciat  aditnpleri  quocunque  temporej.z^ 

Qondttiones poteftaiiuA  reiterahiles  quomodo ftnt  implend.(y  L  z  nunK 
^i-C^  80 

Qondttiones potcftatiud  quando  (int  implenddd.  z  n.j^^ ' 
Qonditio  anjit  adtmplendain  domo  heredisyvellegatarijy  Lz  n-4^ 
Qonditiones  poteftatiux  relatd  ad alium  non  ad grauatum  nondicun- 

tur  foteftatiu.fj-z-n'4%  _ 
Qmditioncs  poteftatiud  relatd  ad alium  non  ad grauatum  an  haheart^ 

tttr  pro  inipletis  fi  defctunt per  cafumj-i-n.^^ 


Tkdex'  Reiivm,  Verborvm, 
Conditlo pote/lanuaan  habeatur  pro  impleta  ft  mora  intcruemt  expar-^ 

tegrauati  in  adimplendo  /•  2.  n»so 
Cautio  dxndi  an  pojpt  per  alium  adimpleri  li-nuni-^  z 
Conditio  potejtatiua  quando  non  pojpt  adimpleri  quomodo  fat^Li^ 

num'^6. 

Condttio  fotefiatiua  an  &  qu£  Jit  L L.anu-s'^. vfque  6.4. 
Conditio  danM  an  pojftt  apponi  Injlitutionifilij  /•  i-n*^^ 
Condttio  potejlatiua  dejiciens  fer  cafum  an  impediat  legatum ,  Ij^ 
num>  do 

Conditiopotejlatiud  foltm  ohltgat grauatumfaciendiquodin  fe  efi  y  L 

Conditiones potejlatiud  an  ftnt  adimflenda  poft  mortem  teftatoris  1 2I 

Conditiones  potefatiud  reiterabiUs  quando  iterum  fmt  adimflend^ 

Qonditioncspotefiatiuadeficientespercafuman  haheanturpro  impU^ 
tisj.inu.^j 

Conditio  mixta  per  cafum  deficiens  an  haheatur  fro  impkta ,  /.1. 

n.6.t 

Condttio  mixtapercafumdtficiens  quando  haheatur  froimpleta^  /.1. 

Conditio  mixta  quando  fit adimplenda  Li.n:j% 
Conditiomixta  an  a  iure  haheaturpro  impletaj-i-n-^o 
Condttionis mixtd implementitm an  retrotrahaturj i.ntf  Si 
Conditio  mixta  pendens  ah  aliena  voluntate  quando  haheaturfro  im- 

pletaJ.TittOy^i.nu.^i  . 
Conditionesomnes  quo  modo  requirant  implementumJ-i-n-S^ 
Conditionisimplernentuman  pojfitadheredestranfmitti,  l.i.n.66 
Conditioncs  cafrales  quo  modo  jint  adimplend^ 
Condttio  cafualis  deficiens  an  imfediat  dijpofitionem  fuum  eJfeBum 

fortirij.vn.yi 
Condttio  nuhcndt  an fit  mixtajvn.jy 
Conditi'j7scsditbi£  reijcittntttr  a  matrimonio-.,  l.yniicT 
Condttiograuans  aliquemad  contrahendftm  cum  conjaf/guinea  intra 

qtt.xrtttmgradttm  .w  v.ileatj.  T itio  §.  i .  4  ».  1 5 .  <vfque  n^ 
C i>ndaio  per  quam  quis  ad nithcndtim  redditur  timidior  reijcitttr,  L 

Tii!o>^.i.nU'6z 

'  Qonditio 
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AC    SeKTENTI  ARVM. 

Cojdittoanpojpt  .i^^nni  qitod  non  nubat  cum  aliqnihf^de  ccrta  po- 

fipix  l'J itiv  §.r»^/.r  i  M41. 
Condnto  wanumitttnU!  qiiandocimque  foteflimpleri  Li.ni'mcro  S4 

Co/id!ttoiryeitcr:ihi!ii  qii.i>7 iocnnque potefl impleri  /.2.;;  8<7. 
Conditto  in  dui^to  quoanimo  cenf  turtmpleta  Zi^S^- 
Conditio  quando  ccnfatiir  itHilcta  ,unmo  parendiLi  num,^T, 
Conditio  quando  exijht  in  exprejftone  voluntatis.aut  in  fa&o  cxtrin-^ 

fcco  L2^<2Jii 

Conditto  in  duhlo  cenftur  adimpleta  ex  caufa  prdcedenti  ex  qua  lega- 

tHmfuit  rdiclum  Li^  n.^i, 
Conditio  non  rcdtmcndt patrcm dicitur impoffthilU  L^.jjumj. 
Condtttones  turpes  tn  iurc dtcuntur  impojjibtles  L^.numJ^. 
Conditiones  ex pr.^fumpta voluntate  tejlatoris  declarantur  Li,numc- 

ro  jo. 

Conditiones  impofiihiles  quando  reijciantur  tam  a  tejlamcntisquam 
a contraclihus  L^-n.ju 

Contradtcliones  tmpoffihiles,&  turfcs  an  antiullent  matrimonium  l  %± 

anum.ti^  vfque  ad?iumM. 
Condtttones refolutiu^  quJt  dicantur  L^jl 5 L 

Condtttorefolutiuain  caiifimatrimoutj  hahct  flurimum  odij  lynn- 
mcro 

Condit io  rcfolutiua  qtiare  vlncit matrimomum Li,.n.s>7^ 
Condit io  qudex fa  natura  non potefl  adtmplcri  habetttr pro  nonfcri- 
ptA  /»3'/y<y/».i^4. 

Conditto  tmpofsthilis  quam  tefator futat  poffthikm  an  anntillet  tcfa- 

rnentttm  L^-  an.i6i,vfquei^Q' 
Condttto tmpofjibilis an annullet filijinjlitutionem  /jJ  num.i^j,vf~ 

qtie  iiy 

Conditiones tttrpcs  an  affimilentur  impoffthilthtts  L-i,,num. 199. 10 j^. 

Conditioimpoffihilis defacioan  anmtflet  dijpoftiouem  Ll^num^iLC- 
vfque  liS. 

Condttioimpofjihilis  experplexitate  an  anmtllet  dijpoftioncm  l»]j?u. 

Z}6.vfque 

Condittones  qiu  conjifltmt  in  d.xndo.w  quibus  dijferant  a  cottditioni- 

btts qud conjijlunt  in  faciendo  Lyn.ii^). 
Conditto  ne^atitta  quando dtcatur  impleta  LMticiana  n-y 
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CoHdttioMS  negAtiud  quA  funt  qu£  requirunt  cautionem  Mucianam  L 

L^luciand  n.iA- 
Conditio  negatiuaquomodoaccifiaturlMucian£n,92i 
Conditio  hac  fi  dotem  non  fetierit  quomodo  acci^tatur  LUucUnA  a 

ft.u^.vfqueii^' 

ConditionesquihusingredientesreUgionem  hereditate  friuantur  an 

valeant  LTitio  i.^.ij. 
Conditioimfoffibtlisvelquaa  iure  fro  imfoffihili  iudicatur  reijcitur 

a  tefiamentts  LXitio  h.i^n.ij. 
Condttto  qua  ex  iuris  dsjpofitione  tacite  inefi  hahetur  fro  exfrejja 

LTitio  ^'hn,^i' 
Conditio affofita  mutat  naturam oBus  L Titio  g, i.n.^i,.  . 
Conditio  refolutiua  an  faciat  a^um  conditionalem  Lcum  autti  nu- 

mero  ^  . 
Conditionem  imtedientem  matrtmonium  contra  naturam  afpeaa- 

runt lureconjulti  LTitio  h.i.n.^. 
Conditioqudineft fi exfrimatur anmutet  naturama^Ltts  Uumauns 

numero^^i* 

Condttiones  femfer  ftri^e  funt  interpretanda  lcum  auus  nunfero 

Conditio tmfediens  nuftias an  reyciatnr  Uum auus  fL2^ 
Condttio  fifinc  liberis  quare  fuit  indu^a  l  cum  autfs  numero  ll^ 


neque  i^.  •• 
Condim  ^\(mc\\hcns  fuhinteHe^aanmntetvoluntatemterUtoris 

Lcum  aut^s  n^^i-  ^  ^ 

Conditio  fi  (mc  liberis  vndefueritindtt^alam  auus  a  num.^o^vj- 

-  Conditio  iifine  liberis  an  haheatUeum  tam  in  tefiamento  faterno 

quam  maternoLcumauus  n^%i*  ' 
^  Conditio  fi  fine  libcris  an  fuhintelltgaturindonatione  tnter  vutosU 

"cumauus  n.^^' 

Condttio  fi  Imelibcris  anfuhintelligatur  indonatione  caufa  mortis 

, ,y   ihidcm n-%^'  ^ 
%Conditio  fi  fine  libcris  an  comfrehendat  omnesfiUos^  anverojolum 
.     fuos  hdredes  Lcum  auus  aS6. 
'  ■  Condi/io  fi  ^inc  libcris  aninducatur  infuhftitutionefaBa  afcenden- 
•  •     tihtis  Lctimaunsn.^Q.  :y^^.J^^j>^^  -       -  - 

Condttio  fi      libcris  cuius fatUre  tnaucattir lcim  auus  n.^i, 

Con 
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Ac  Sententiarvm» 
C liberis  an  [ubmteflizAtur  cafu  qtto  t^n^s.  r  l  . 

heredem  grauatum  habere Itberos  Uum  autis  a  nnm.  loo  C  ' 
104,        .  ^  -'vjque^ 

Cortditio  fi  fine  libcris  an  comprehendat  Ugitimam  Uum  auttiHM, 
io<).vfqueiij 

CondttioCiCinc  libcris  quandohabeaturfro  nonadte^a  Uum  auu^a 

n-ii}.vlque  115 

Condttio  CiCmc  liberis  quando  non faciat deJicerefdeicommiJfumL 

cum  aut*s  nttmero  ll£ 
Conditio  ii  fine  liberis  adhoc  vt  faciat  deficere  Jidcicommijfum  an 

requirat  quodftnt  legitimi^velfufficiat  quodftnt  naturaks  Uum  4- 

utis  num.ii^ 

Conditio  ii  (ine  libcris  an  differat fi in  vna farte  exprimatur^n  alia 

non  /.  cum  autts  77.144 
Conditto  fi  (inc  libcris  in  maioratibus  quomodo  accipiatur  Uum  a- 
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vfquez^6 

Conditio  Ci  (mc  libcris  de  quibttsflijsintelligaturUumauusnum. 

^S7  ' .      '  .  . 

Conditio  fifjneliberis  fauore  EccUftAqmmodo  comprehendatur  L 

cum  auus  a  ni6^.vfque  284 
Condttto  fifineliberis  an  inducatur  vbi  teJJator  iubet  hereditatem 

reflituifro  exonerationefuxconfcientU  Uum  aims.  numero  X67» 

ConditrffCv  Cmc  libcris  grauato  monaflerium  in^ediente  quareih 

ludnon  excludat  Uum  auus  num.  zj^ 
CoTtditto  Ci  fine  libcris ,  vel ft  matrtmonium  non  contrahatan fit 

dtofayvel turfis  Uum  auus  /7.180 
Conditio  C\  finc  libcris  ex fiyvel fuo  corfore  natis  an  excludat  mona- 

Jiertum  vel ftam  cattfam  Uum  auus nu.i^^ 
Conditio  fi  fine  libcris  regulariter  an  inducat Jideicommiffiim  Uttm 

auusiL^o^  •■    .' ■ 

Condttio  fi  finc  libcris  quando  reddat  conditionale  fdeicommiffum 

Uumauus  n.Tf^o 

Condttio  fi  linc  libcris  quando  dicatur  non  neceffaria  Uum  auus  nti* 
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Contra^tjs celehratus ftth modoan  dicatur  Jiatim  ferfc^us  l^  num, 
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ro  143 
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fuerit faciumdefumitur  ex  circumfidntiis  l.i.n-^^ 
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Qreditores an  dicantur  dejrattdati ex fola  reJOtutione^ ,  li-i-far* 
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i-far-n^ii 
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nu/n.i^ 

T>chitorfuhdieccrto,  nonoffonens  excepttonem  diei  yftconueniatur  in 
iudicio  reBcfoteJlfer  ittdicemcondcmnari,  Li-i.far^ntt-vi 
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wonsfratio.nu-n 

Df  quihu6  condttiombus  loquatur  lex fccunda  traditur  in  eadem\  tL6.^ 
Dcfcendens  quomodo  cenfeatur  fradile^ltis  alteri  defcendentty  l.cum  a- 

uus,n'YA  .  . 

Befendensgrauatw  de  reftituendo  afcendenti  quomodo  intellioatur 

Lcum  auu^s^n- 9  j.  94  * 
Defcendcns grauans  afcendentem  qua  ratione fercifiatur^  Lcum  auus 

Defccndentium  caufa  fauorahiltor  eft  cdterorum,  L  cum  autis ,  numc^ 
ro  252.  ... 

Deuotthomtnesnon  retrahuntur  a  religtoneohcogitationemfliorimy 
l*cumauHsn*z6^ 

Dtesqut  danturagnatisad  retrahendam  venditionem  a  quodiecur- 
rant  J\uhr-c.i,n*Jo 
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num-i}   
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num-^o  . 
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Dtes  qudfityquAfacitconditionem ,  LliZifar*nu,i^ 
Dics  mortis  legatartj  andtcaturcerta  velincertaj.i-i.far.n.z-i 
Dtes  appofta  tn  legato  cuiw  fauore  apfofta  dicatur,  Lui.fart.nu^ 
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Dies  omnino  incerta  qu.t  dicaturj.  i.2^far.n.Crj_ 

Dies^nortisdiciturincertHsetquareJ.^yfar.n.^i 

Dtes incertus tmpedtt  natiuttatem  ohligationis,  l l3^£^3 ^  ' 

Diato  lufta  (oho\cqHidfgnificetd.ctimauMiAn.J46.vPL  ko 

Diclio  khxfimper  refertur  adfmiliaj.yj.^i 

Difiio  Pro  an  denotet  catfam finalemJ.demonHratio. ^.un.i6 

Dtctio  Ohtmmt  qnidfignificetJ.i.num,6o 

Digefium  infortiatumquareficdtcatur>infrocemto^.z 
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fHturoccrtoextitura,Kuhr,c.\'n'li 
Diuifio  legis  primA  fonitur  in  ea*  n-  i 
,  >    DiffcrentiA  modica  in  nominando  quid  importet  /•  demonflratio ,  nu^ 
mero  6^ 

Differentia  inter  appofttionem  modi  rejpeflu  legatarij^velalterius  ter- 

tijponitur  inl*  fitio  nu-^o 
Dileiiio  paterna  jtqualiter  confideraturrejfccluommum filiorum ,  L  l*. 

i,par^n'jj 

Vilatiom  conceffx  in  alicuitu fauorem  an  toffit  renunciarij^  T ftio,§'  z 
num-S^  •  -o.xlpf 

Dijpojitiones  tejfamentarix  a  voluntAte  defunfii  reguntury  l  T ftiOt»U' 

Vijpojitio  legalis  vel  teftamentnria  ex paritate  rationis  an  extendatnr 

de  vno  cafu  in  ahumj-  Titiop  n.j^. 
Vijpenfatio  quando  dicatur  mpofftbilisj.  Titio.  §.|.^rj| 
Dijponere  abfolute  qtio  pacto  quispofft  UTitio-  §.!.;?«•  8^ 
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Diffoluitur  controEltu  confenfu  dtffimiUyh T ftio^n^  4 2 
Diuifto prMcipua conditiontim ponitur  in  L  i-  n.  2 
^     piuortittm  antiquitus  in  quihtts  cajihtts  eratpermiffum  >  L  Titto»  ^  i. 
.    num-^ 

Dolt^danscaufamcontra&uianillumannulletl.yn^iu. 
Doli  exceptio  in  legatis  an  locum  haheat  dr  quandoiLdemonfiratiO'  §^  i  • 
nttm.jo 

Dosfne  nuptijs  effe  non  potefij-yn.  ^.uS*  6.2. 

.Dos confeffatafolumian  haheat  dotts pritiile^ay  Ldemonfiratio  ,  §.  i. 
num.6.1 

Dosftccedit  Lgitimit^'fftio*^A'n%io6.\  .  . 

•  ^  Dotatafilia fibconditiohc^etfilit^ fnh conditione  inffitttttds  eapenden- 

tenec  filins  dicetur  inJlittttt^Synec filia  dotata^ Rubr-c.un- 44 
^      Dotisprdlegatumqttid  operetttrj.un.^ 

DotisfoUttio  quando  ncceffario faciendaj.i^n»^^ 

Dotis  non  foltit^Jegatum  a  marito  vxorifaiium  quid importet ,  Lde- 

monflratio  TLi^  r 
Dotis  rccuperatio Jilia  mortua  in  matrimonio  cui competaty  Ucum  auus 
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Votemfo/tt^nsan  fojft  frdtttdtcarc  viduAin  fnis  iuriht^  Li^z.part, 
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&^ 
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Donatiotnter  uttios  in  qutbtts  dtfferat  a  donatione  cauftmcrtts 
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DuA  volitntates requtruntur in  condttione  dandt  L 2^ i^.       ' v  ' 
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Exheyedare  an  pofint  ciues  Barctnonenfes  Jiltas  nuhentesvirtsindi- 

gms  LTitto  %.un.nz.i\\ 
Exheredatto a quo funBo  vtrescafit  LTitio  ^j  i.n-ii^ 
Exceftto femfer eft  de  regula  l.cttm  auus  nu.i^S 
Exccftto  rettudicata  qutbus  objlet  LMuctana  ^.i.num.i^ 
Exc eft to  qn^d  iffo  ture  non ferimit  negotitm  debet  tcrfartcm  offoni 
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condtttonale  l-i.  2..far.num.^6 
Fideicommijfumapatrefilio  reli^um  cum  monexm  ynoncogtturiU 
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Vtdeicommijfum  ah  afiendente  defcendenti  quomodo  cenfeatur  reU^ 

Bum  l'Cum  auus  nu-  ii. 
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fiUo  Ubcrato  a  fotria  fotefiatefcr  emancifationem  an  paterhaheat 
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trAnfuerjfalesUmtttmmmmtM 
Lexquando /ngst  imfoJfMe  de  qne  imfofpMshqngtnrlegeysm- 

mero  17  .71 
Lex  femper  decidit cafum  non decifum pereifHm  *r^f»*5««*34* 
'  Lex  an  pojjtt  fingere  tmpojfibtleetquod  Lynu-iy^ 
Lex  AeliA  SemtAfrohthensdUenAtienemferttornmdeckt^  fm  in» 

inum-js 

LexAcliaScntidd»  comfetdt  iegdtdrits  ftcut  credttorU/HS  Rnbrtx<^ 
n*76 

lndtnrd'ffJefrdfcrip,verd€clArdturinpr0oem.n^ 
l-vSMim  qHeqtteff.de  eden-deeUrdturmdn^6 
lcnmjcisim  C.  deMgri.  eteenf  dntinrsttnr  itt  Xnhms  cdf. 
rej 

t.cdpite  .fffJefknnnfm.tkeUrdhn^istMsAr.c^um4^  ^ 
i.neceff£ria.verfi.quod ft  pendenteffJeferii^temMve^demrnr^ 

ttir.Ruhri.cA' n$(m.L9  /  , 

l.Ifilianusverum  debttorem.  ff.dtcondicinde.  decidTMtt^*  ^dnrt^^U 

l.fiia  ioff,deverh.obltg,declarattir.in  Rfthri.c  .p.yG.vJque  40 
IJifcnmsUgatus  io%,%.quiquinquedecUrdtur  m  Mubr^.unumero 

37-40  * 
IJi  Titio  itff.qudndo  dies  legA-cedat. Lcxhtsverbis.  ijt  PonciertilU. 
C.eod.deckrantur in  Kuhri-c-i-fU^G 
-  lJsrmut^e.%.iff,qHdttdtdHsUgd*ceddtJeciardtuttBtA^ 
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Ac  Sententiarvm. 
lcreditoresyio-ff'de  verbo.Jigm.bn  pojfejponem ,  ff.  w  qtuyM  cauJn 
fojfeatur 

l.  creditoribtifff'defefarati6'declaratur  Rubr  c-J-nu-^^ 
l.is  cui  ^iff  deobli-d^ adto.decUraturtn  Rubr-c.i-n-^i 
l'pcnult.ffex  quibfts  cau-tn foffc-  eaturjdeclaratur  tn  Rubr-c.ununte- 
ro  yi 

l.fcribtt  TfAf'  ff.  deaurodrargent.Ugat.declaratur  in  Rubric*  cap.i, 
nt^m-io 

l.fcrui  ekltione  5,  §•  Labeo^  ff.de  legat.  i.  declaratur  Rubric'  cap-z. 

num.\i  • 
l.§^uintu6Mucitis  ff.de auro  & argent-legat.declaratur  Rubr.  cap.i. 

ntim^i^ 

ipotejl  heres  yi-jf^adlegem  falc.dec/aratur Rubr^c^i.ntm.^^ 

ipen  •  C.  vt  in  poffe  •  legato-decUratur  Rubr.c.  in.^ 

l'Mduta  ^^ff  de  manu  tejtament  -  decUratur  Rubric-  cap.  4.  numera 

/.  2 . C-de  his  qud fnb  modo  dechratur in  Rubr.c- 4.»- 17 
l.G^nttisMucitti-j  ff.de  annuis  lega-l-hereditas  '^lff-de  pet.hered.de- 

cUratttr  Rubnc-^n, 
ipenult'  C.vt  in poffefftonem  Ugatorum  decUratur  Rubric.  cap.^.nt^ 

mero  13 

I.potesi  heresff.ad leg-Yalc  decUratur  Rtibr.c-^.n.^^ 
tft  ita  fcriptttm  45.  §.  •  f-de lega-i.dccUraiur  /'i-n-ii- ^  i-par.n^}^ 
l-talis  fcrtptura  ^0'ff.de Uga-udecUratur  /.j.^.j^.cf  44 
/. Tttio  centum  jA-ff-de Uga. 2  Jeciaratur  I.i.a  n-AfS-vfque 4 
l.FptfloUm  y^.^.mulierff-ad T rebellian.  decUratttr  /.  i.  numero  52, 
60.70 

\.f  credttori  iS.ff.de lega. \decUraturl.i,nu.66 
l.vxorem  41 .  ^-fi-de  lega- ydecUratur  I.i.nu-J^ 
Ijiliam  \  G  ff.de  attro  et  argen-IegatOtl-vbi pure  i  ^ff.ad Trebell.decU- 

ratttrjnl'\.a  n-^i-vJqueS^ 
lcttm fiito  u.ff.de  Uga^i.decUratur  I. i.num.%6 
lvni  §/nff.quando  dieslega-  vfusJrucl'Cedat decUratur I.i.i.parnu- 
mero  42 

lctim  pateryy.^afilia  ff.de  lega-i.decUraturJ  i-i.parn.^i,^} 

l.pojl rnortem,! z-Q.defideicom-lpatrem  l^ff*qux in  Hraudem  credtto» 

decUratur  /.1-2  .par.n- 5  5 
l.JiipuUtio  ijla  }^  i'inter  inccrtam  ffJe  verb.oblig-  dccUratur  I-i^i 

tttt 
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fgrt*mtmm  60 

Lfedfi  a/ne  lo.ff-sd  TreieiUkekrdtmr  ufMr^^^j 
l.fsfremi$.£qimmJrMMdemcreMMJeekrdemU,X'far'afg'j$^mm 

Idebitorem  io,^.qiui» frdudem  cred.decUrMim  Uu  ^•^•«.Sf 

iheres  metis  y^^.^^hoc  tit.decUrstm'Li*ypar*n.i.<)^dr}^ 

Uft  puplltis  9.§.  r.ff.^d'  noua-  decUrAtur  Uypar-n*  yj 
l.i.ff.delega-iJecUraiftr  l-i-^-par-n- ^0.^1.^2, 

li.  C'Commu-dc  le ga.de  cUratur  /-1.4  -par-n- 55 

lcum  tater  ^ftUtis  matrem  A-dc  le^a.2.'  dccUratstr  i  i-  ^'for-imm* 

vlqueT,^ 

l.i.SJecenditio.inftit-dccUratur  l-yn-j^ 
i Titio  ccntum,§'  Titio  io-Jegon.decUrsfttr  /•  j  •  n^iLi 
l.d€tmiffirstiefdlfaiy'  $•  qtteddtttemmrss hec  iitidddecUrdem  /.3. 
mim*i2.% 

Idi&dm  Ced*deciMdk^cdrfdmdecimrdimrl*ijmmer$i^%*  '^Jqug^ 
141 

l^rJhrimm§'i.S'devJi(i'hdtitdtu/kcUrdemU^^  - 

idUmemfidddiofalfa  %'iM.hecti$dkiecUrd$mr  l.yn*\^ 

hea  qus  ^.C-de  dfndt^antc  nupt'  decUratttr  /•  i.nn*i€o 

l'feruo  manumifo\Z'  S'decond'indchtt'  dcclardttfr  i.y  numero  166 m 

vfcjue  181 

LLuctm  Titi/is^^'ff'hocttt.decUraturJ.^.n'iiyvJquci$} 

i.T ttrp/a  legata  D-de  lega.i  -decUraturyl-^^n^it^  - 

l-cumheres  ^'%*i*D'defidtHither*decidrdtiur%  i-i^num*  JLL^.zffifm  ad 

115  • 
/.  2.  § .  v9tOiD'de  pollicita^decUratur^  K^,n.  44 
l' qui in  aliena  •  5.  D  'Mddqui.  hered^decidrdinr*  /•  yn^^f 
Iqui  foteftiD.de  reg'iur.decidrdinr,L%jn'6^ 
l*fn,C'ieinredeiiber'decidrdtm'4-^*m»^% 
l-Jemeimtite^D^ddTreheB^decldrdinrJ*  5  .n  'Si . 
l^famd»hitdriD'dehereJnfi'decldrdtnrJ'yn*itO'  vjqne  itS 
lfiptipiBm»p»decdncUt'inHit'ckcidrdiurJ'yn'\iy 
lqmdfifortc,%' fin»D»defiintie*decidrdimrJ*yn  •u8 
f^fnhcenditione  lyD-de  herC'inft'decUraturJ'  5  140 
l'pttpilltis (ifan  D-de adq  herc^dcciardistrj^yafg.^o.yjq/^ 
l'^erit  Dfdi'adjUf'h€rcd»dccUraturJ'yn'^^ 

Ldd' 
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AC    SeNTENTI  ARVM. 

<  l.donatarum  ^-C-de  adqui -pojfc.declaraturi  /•  5 9 9 
/.  I .  ^'adtpifcimur  D  •  de  adquir^foffc- decUraturJ-  5  • » .  i  o  o 
/. Mnciandt,  cautionis  dcclaratur  tneaan'iy-  vjtj^  z  1 
l-pater  Seuerinam,T>-hoc  ttt^declaratur-tl-  5  .».42.^^  50 
l'cum  tale  ji-D-hoc  ttt-declaraturyl-Muciandkn-^^-vJque  5 1 
icum  mater.D-de  inofdeclaraturJ-Mucianan-^f) 
LtnfuUm-,  %  • fecundumyD-lcca-decUraturJ^Mucian^^n  .6%.^j2. 
Ifecundum  C'de  dona^caufa  mor-decUraturd-Mucian^  n'%^ 
1.^%'idem  lulianffSiD-decondi-inJlit-decUratury  iMucianjt ,  numero 
116-127 

li-S-adeo  'uerjl.nam drftcjuisfi.de dote prdUga* decUrat ur^  l-demon- 

Jiratio  4  «.  5  'vfque  adiz 
Ihhertas^D-demanu^teftam-decUratury  l.Mucianaanum,%<).  vfqiic 

98 

LLucitt4  %^.b.quijquts  lo.i-  D-delegat-  z.  decUratur ,  idemonjlratio^ 
num.i^ 

Iftfic  yyh.i.DJe  lega.i-l.legauiyD'de  libera.legJecUratury  iMucianM, 
an.z6.vfcjue}j 

lfin.D'delthera.legAecUratur,  Idemonftratio y  anumer-  }6.  vfque^ 
44 

Itallsfcriptttra  30./« fi.  D.  de  leg.i.l' ^intus Mticit^  ^.i-D-deattro  . 

argen.legat9.decUraturd.demonJlratio.n-^^ 
l.fi  quis fundum  yj-D.de contrahend.empt-decUratur ,  /•  demonfiratio, 

ntim.6% 

lfittafiipuUtu6yD'de  verhoMtdecUratury  UemonfirattOyjz 
-  lcumaheo  A^i.verfi.menfamyD-decontrah.emft' decUraturddemon- 

firatio.n.jTf 

L  Titius,  ^.LucitisX>  de  liher'&pofihuJecUraturJ'Ctm  autisn  is 
igeneralttery%.cum  autemX-dctnHit.  decUratur^  lcum  autiSynum-^^ 

et  103  ^ 
l.io  titui.^parti  6.gUJfiO'Kegni  CafiefU decUraturd-cum autfSy  nu- 

mero  45 

/.  quoticsyS  jantundemyD'de  heredinfiit-decUraiurylcum  autu ,  nu- 

nierocf^ 

l.i.D-  dehonor.poJfeJffccundumtahuLdecUratury  lcu?nautis,ntime- 
ro  6\ 

Iquodvulgo.Dde  bono.foffeffcontra  tahu-decUratur,  Uum  auus^nit;^ 
mcro  6z. 

« 
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Indbx  Rbrvm,  Verborv^^, 
UutcU ,  ^.fiduo-f  de  Ugi.tut0jfi»mttsfrMmt9,ffJe0fe.Ukru. 

decUraturl.cumAuus  n,i^% 
i.y§/fduosff.  ic  bersofoffc-contrA  tab.dccUrsanr  L  cnm  nmt$  i.  nMo^ 
*ufque  207 

/. cum pater  ^.hereditatem  U.i  decUraturJcum  auu^yft. iz.zjj 
LfiUbertntfrdteritO'  ^.fin.ff.  debonfsUbcrto.dcclaratur,  LcumMMt 

ttttm^V^  ■  /r  I         .  / 

ljimdfnreyffjimindodiesUg4.€eddtetLaUqttAndoMfineff'4m  tt  ^ 

dMrttm^LcnmMnm^mmh^^} 
iquidthneni^ffJecontr4hen.emf.decUrMimJ.dem9i^Mm  11.74 

vfiiucj$ 

l  cum  mutcrffdeinof  teftment.  decUrntm^  L  demenftrmh.$.ijm- 

mero  49  .  *  \  ^  r 

lftnemoffJeteftdm  m.decUrtttmdMmettftrmie.%>i^n.%t,  vfque 

48.  et maxime  num.^o 
Lcreditori  i^ff-deUga.  i.%xx  contrmOyinliit.de  UgidecUrnturykde" 

mofiJhatio^^.i.n.iL 
Lcumin  feflAmemo^%ff'defideicom*UbcrtAMcUratHr ,  LTittocen^ 

tumn.i^ 

linfuUm  ^^.ifina.f.hcAtdeclsraturJ.Titio  ».14 
^  tannhi-$jemtrenfuaimmySJ€irm^^  nnm. 
70.75 

Lftiterfilhmty(y.%:jtdmAgnf^S^ 

l-enfmdemsxfimmeiflnmitafierii  sBendtnm  d€cUrmmA.Titm^ 
mtm*^o 

Li:C'dedomi.qu£ fifbmododecUr/tturinLT^tmim.99'''^oi'Tot  ^ 
Ifiia  C  quf  non poffunt  ad Ubeiifatem fcrstemre  deeUrmmiLTkm 

n^  vfque  117  '  • 

l'Z'C.de  vfucap-pro  empto.declaraturyLTitio^n-iti.  vfque  124 
Lvxorem  A^\.%.eiu>5h€rcs&.dc  UgAt-y.decUratur  ,/•  TitiOi  ^.i  nnme- 

ro  59 

LLucius  Titim  88.  %.qinjqms ,  U*  eUcUruturt  /.  Titio,  $.1.  nmrtcro 
Lnon  tantum  ^h^fiaUcnnm  S-dcfidacomm-Ubertd-gUcUrmnrLT itm 

Iftfnit- 
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AC    SENTENT  r  ARVM. 
l.JifunJum  <^i.%Tulianu.sde  lega.i-decUratur  iTttto  f 
U.tit.vltkS'ndu,irecofiU.  L^.tit.^.par.^-f^^.j,  Tauriregm  Cajlelu 

decUrantitr  in  UTittoccntum  %.\.n.6%.€t  75 
Ifenulinfrie'  C-de oferJtberto.decUratur  iTitio^.t^n-te-vfque  33 
Liberi  anttquittis  omnes  homines nafcebantur  i  Titio  S.i-n^^ 
Ltbertas datacum tefator morietur ,  ancenfeaturvtiliterdaiali.'^, 
par.num.i^ 

Libertatisfaudrem  iuretenignainterpretatioferifotelii^^^^  nu. 

]yi%'i'Titio§*i.n,i^ 
Libertate  legata  qttando  ademfttonem  contineat  Uyn,  253 . 134. 23^ 
Libertas  indjlimabilis  reieJiLMucianjt  num.^6 
Libertatis  datio an admittat  cautionem Mucianam  l.Muciank  nU'<)<^> 

lOl.lOl 

Libertasquando  non  cenfeaturreli&a  l-Muciandnttm.ioo 
Libertasin  tejiando  quo iurefuertt  inducfdl-cii auus  n-z^^vfq-ad 
Ltbertas  qutd ftt  U  T itio  §.  i.n.  5 

Ltbertustn  dubioan  quis  fr^fumatur^vel liber  iTitio  §'i,num,6 
Libera  an  bona  omnia  frdfttmantur,  vel feudaUa^vel  allodialia  /.  J»/# 
^'i.n-y 

LtbertatemveteresohmmAxtm9ferevenerabanturl'Tttto%,i*n.ii  ^ 
Liber  homo anpofit  dari  in  fignus  i.Tttto  §. i.n.  14 
Liber  horho  an  fofftt  locare  oferas fuas in ferpetuum LTitio^^i-n,^^ 
Ltber  homo  quare fojft fe  venundari  ad prectum  farticifandum  de^ 

cUratur noutter  tnLTitio  %- ^.n,  4 
Liber  homoanpdjft  dici  qui  a  ciuftate  recedere  non fotefiltTitio  S.z. 

num.66 

Ltttumfinis^exttttsfemfereftdubiusl'^.n\%i  "  1 

Littera^.  quodautem  ittriS'decUratur  l-demonfiratio§*i*n,i 
Locatio  ofcrarii  an  inducat fpeciem feruitutis  L  Titio  § .  i . ».  3  •  vfq,  40 
Locatio  ofcrarum  obfequialium  an  inducat  Jpeciem  feruitutis  LTitio 
§.i.num'^i 

Locatiooferarumftbriliumahindticatjpeciem feruitutis  LTitio  $.2. 
num.  42 

•  -  ,  ■■  . .  • 

Locatio  oferarumfa6la feringenuum  an  inducatjfeciem  feruitutts  l 

Titio  §.2.77.43 

MAioratus  an  fofftt  ferftftere  in  ferfona primivocati  Lcumauus 
num'^4 

Maioratus  reguld  an  habcant  locum  i^fdeicommiffts  vniuerfalibus  l 

•  ttttt 
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Index  Rervm,  Verborvm, 
cum  duus  fium,}}j  •  ■  ■ 

Mdritu^  nn  teneatur firuarefaSfum  afpojttum  in  cnf  itulU  matrimo- 
ni&lih'denonrecedendoA  domovxoris  LTitio  §,i,anu,  ^^-cnm/e^. 
Maritus  legans  vxori  iocalia  quando  cenfeatur  ea  donajfe  Ldcmonjlra^ 
tio  num  59 

Mandatum  generak  cum  lihera ,  et  generali  facultate  an  fuffciat  ad 

frsjlationem  henefcij^an  vero  requiratur fpeciaU  Ruhrt-c* : 1 5 
MAtrimoniaolim  quomodo  dijfoluehantur  Ruhri,c-i*n.^ 
Matrimonium per cohahitatiQnem quomodo fiehat Li.num,i  4. 
Matrimonium  quomodo  frdfumehatur  de  iure  ciuiii  Li.n-i^ 
Matrimonium  de  iure  canonico  quomodo  prdfumehatur  ex  cohabitd- 
tioneid^  qud  requirantur  L  i.n- 6 

Matrimofiium  qitomodo  contrahatur fer  coemftionem  (^rquihus  fo^ 
lemnitatihiu  fiehat  Li.n,i<) 

Matrimoniumcelehratum  fuh  imfojpbtliconditioneanjtt  nullurn  Ly 

an.%c)'vfque  114 
Matrimomum quid ftt  Lyn.ioi 
Matrimonif fauor in  quo  confijfat  lyn^ioj 
Matrimomum  an  valeat fi  ei  dolus caufam  dedit  /. 3. ». 1 1 1. 1 13 
Matrimomum  vt nullumindtcetur quidrequirat  L ^.n.u^ 
Matrimoniumandeclarctur  mtllum  ex  conieauris  [•'^.nAiG.vfq.iz.o 
Matrimonium  ex  qmhus  conie&urls  nuHum  iudicetur  Lyn.ii^ 

Matrimoniumadquidfuerittnuentum,  etinquihusdifferat  a  Jponfa* 
UhtisiTttio  %.\.n.T, 

Matrimomuimpedientes quihus  legthus damnahantur  L Titio  $.tm.j 

Matrimoninm hodie dicitur magnum Jkcramentum  LTitio  ^•/./'•8 

Matrimontj effentiam    fnhftaniiam  in  quo  conftJiatLTitio  §.i-».8a 

Uatrimonium  qnx  rcqnirat  fectmdum  conftlium  T ridentinum  L  T isto 

%.\.mmh%Af.vfquc  87 

Miles ex gencre  an pofftt  renunciare ftis  priuilcgijs  l Titio  nwi* 

Miles  an  po fftt  c(fe  frocurator  L^y.n.i^z 

Minor  an  fojjit  rennnaare  fauorifuo  L  Titio 1 1 7 . 11 8 

(Jliinonbt^ quare fit  interdicia  aUenatio  LTitio n.66 

M  tnor  a?i  rcjlitnatur  tn  adttione  heredttatis  Ls-nu.^o 

Minoran  rcstitnaturf  cumaucloritate  tutoris,  velcuraforis  Utioet  L" 
S-n.^i  ^ 

MiJ/io  tnpoffjfionem  honortt/n  dcnegat/trcredttorihus  in  honis  maio- 
rattis  Kubrx.  .//.75 

Modatia 
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UoMtMjpcJlthfubeimmimr^lM  effeaum  L 

Modalis  difpofitto  quando potius  dkaturqmim  condihittMUs  ^  i»  d»^ 

btoqiM  iudicetur  Ruhri  c^^n-io^v/queadii 
Modi  varie ftgnifcationes  referuntur  Rubri^af»^       > '  - 
f^odusvarte  deJiniturRuhr.c./^  n.^  ^         '*  -S 

Modt4sinquodtfferataconditioneRuhr.c.^.numero^  '  ■  ■  ' 

LModns  quMdodkiOmstdkSimfotitis^^rfmmiqtm  Mi»i 

bri*c4f*^'H,9 
Modtis  exqnfbus  iudtcatm  SMb*r*4imfM 
Modmfiantea  imfletuktteJiftiMmtulfttif^  dijloft- 

t9$ttemft€iicoitMti0ita!emRithi,caf  '^  f^  ^  - 

UedmJeiitre Di^eJlohHi^ Mitebliget  legatmrimit Mri»c,4.timM  ' 
MMiiisimfoJpbiktimreiicigtiiriteftamentislyn^iu^^ 
MedmimfolJthilis  anannulletcontraftus Lyn.ii^.vfquei^^    ;  ^ 
Modus  in  donatione  esi  fars  accidental/s  illi^s  1 5 . num.  142,       '  * 
lAi)dus  rejptctemcommodum  lcgatartfanfttttcceJfmoimflettdmLZi^ 

t  io  rj  \  6  "  ' 

y^odiis  defctens  anfactatdeficerereUBumlTitio%.i,n.';^j 
Wodusin  tefiamentUMncenfeaturcoMfafindis  l,Titie§.i*lnim*S2, 
Modus  dr  cotiditieitt  qmbm  differant  iTitio  S.i.it^49*et^y 
l/Lodmdeficiemfercdfiim MtfttiMt dttficerc  legattim  LTitie  i.iJmi, 

MemeMtimesmeMjbttmMMM  i|<MWr$liii»»Mfy»  V' 

Meita/lerilmiimferfinalifamtm  em^patimi  ittre  fa/nguinisnen  ed" 
fmritixmmgnmmi.1^0  • 

^Ainaflerium an  repr^/entet  defun^ium l. cum auus  n-i^i 
Monafierium  an fuccedat  in  muoratihus  & fidetcommifps  vnimrfalt- 
hus  l.cum  auus  n.i^^ 

lAon&JUrium  quando  fuccedat fiantecenditiene  ^ciihchslxuma- 

ttusnum^iyo 

Monafterimn  nanfiKcedkqmmdedaUfitferiwk  nmddmUittdmgre^ 

ditur  Ucum  atitts  n.ifjil, 
yign^erinmfttccedens  ex  canja  mmc^  an  exclnjai  Bukfiam ,  vd 

fiam  ctmfamjiibftimam  l^nmtamis  tt^z?^  .  . 
Manafierinittlecofilif  hakerifiiwdeira^ctriimriffttemlc^aismri.z-f^ 

.      ,   '  ttttt  y 
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